










remains. The term of supervised release would be a separate part of the defendant's sentence, rather than 
being the end of the term of imprisonment. If the term of supervised release is longer than *124 **3307 

• 
recommended in the applicable sentencing guidelines, the defendant may appeal it under proposed section 
3742; if it is shorter, the government may appeal on behalf of the public. 
Subsection (b )-specifies the authorized maximum terms of supervised release, with the terms ranging 
from a maximum of one year for a defendant sentenced for a class e felony or for a misdemeanor, to a 
term of not more than three years for a defendant released after serving a term of imprisonment for a class 
a orb felony. The iength of the term of supervised release will be dependent on the needs of the defendant 
for supervision rather than, as in current law, on the almost sheer accident of the amount of time that 
happens to remain of the term of imprisonment when the defendant is released. 
Subsection ( c) specifies the factors that the judge is required to consider in determining whether to include 
a term of supervised release as · a part of the defendant's sentence, and, if a term of supervised· release is 
included, the length of the term. The judge is required to consider the history and characteristics of the 
defendant, the nature and circumstances of the offense, the need for the sentence to protect the public 
from further crimes of the defendant and to provide the defendant with needed educational or vocational 
training, medical care, or other correctional treatment in the most effective manner, the applicable 
sentencing guidelines and policy statements, and the need to avoid unwarranted sentencing disparity. The 
committee has concluded that the sentencing purposes of incapacitation and punishment would not be 
served by a term of supervised release-- that the primary goal of such a term is to ease the defendant's 
transition into the community after the service of a long prison term for a particularly serious offense, or 
to provide rehabilitation to a defendant who has spent a fairly short period in prison for punishment or 
other purposes but still needs supervision and training programs after release. 
Subsection ( d) describes the conditions that the judge may impose on a person who is placed on 
supervised release. The court is required to order, as a condition of supervised release, that the defendant 

• 
not commit another crime during the period of supervision. It may also order any of the conditions set 
forth as conditions of probation in section 3563(b)(l) through (b)(IO) and (b)(l2) through (b)(19), and 
any other condition it considers appropriate, if the condition is reasonably related to the history and 
characteristics of the offender and the nature and circumstances of the offense, the need for the sentence 
to protect the public from further crimes of the defendant, and the need to provide the defendant with 
needed educational or vocational training, medical care, or other correctional treatment. Whatever 
conditions are imposed may not involve a greater deprivation of liberty than is necessary to protect the 
public and to provide needed rehabilitation or corrections programs, and must be consistent with any 
pertinent policy statement issued by the sentencing commission pursuant to 28 u.s.c. 994(a). 
Subsection ( e) permits the court, after considering the same factors considered in the original imposition 
of a term of supervised release, to terminate a term of supervised release previously ordered at any time 
after one year of supervised release; or, after a hearing, to extend the term of supervised release (if less 
than the 
hcl28 * 125 **3308 maximum term was originally imposed); or modify, reduce, or enlarge the conditions 
of supervised release; or to treat a violation of a condition of a term of supervised release as contempt of 
court pursuant to section 401(3) of title 18. The court is also empowered by subsection (e)(3) to treat a 
violation of a condition ofa term of supervised release as contempt of court pursuant to section 40l(e} of 
this title and to carry out the appropriate contempt proceedings and sanctions as specified in 18 u.s.c. 401. 
It is intended that contempt of court proceedings will only be used after repeated or serious violations of 
the conditions of supervised release. 
In past congresses, the legislative history of the sentencing reform proposal has contemplated use of 
criminal contempt as a sanction for violation of conditions of post-release supervision. The probation 

• 
committee of the judicial conference urged the committee to expressly state the availability of this 
sanction in the legislation to avoid confusion, and the committee has done so. 
Subsection (f) requires the court to direct the probation officer to provide the defendant with a clear and 
specific statement of the conditions of supervised release. 
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In effect, the term of supervised release provided by the bill, talces the place of parole supervision under 
current law. Unlike current law, however, probation officers will only be supervising those releasees from 

~rison who actually need supervision, and every releasee who does need supervision will receive it. 
~:fu426] the term of supervised release is very similar to a term of probation, except that it follows a term 

of imprisonment and may not be imposed for purposes of punishment or incapacitation since those 
purposes will have been served to the extent necessary by the term of imprisonment. Unlike a term of 
probation, however, the term of supervised release is not subject to revocation for a violation. Instead, for 
the usual violations, the term or conditions of supervised release may be amended pursuant to subsection 
( e ). If the violation is a new offense, the defendant may, of course, be prosecuted foJ the offense or held in 
contempt of court for violations of the court order setting the conditions of supervised release. The 
committee did not provide for revocation proceedings for violation of a condition of supervised release 
because it does not believe that a minor violation of a condition of supervised release should result in 
resentencing of the defendant and because it believes. that a more serious violation of course, the fact that 
a defendant is charged with a new offense committed while he was on release will be pertinent to the 
questions whether there is a risk of flight or danger to the community pending trial and what conditions 
might be imposed on his release. 

Section 3584. Multiple sentences of imprisonment 

1. In general 

this section provides the rules for determining the length of a term of imprisonment for a person convicted 
of more than one offense. **3309 *126 it specifies the factors to be considered in determining whether to . 
impose concurrent or consecutive sentences. It further provides that consecutive sentences, and any 

• 
portions thereof during which the defendant is subject to early release, shall be treated as a single sentence 
for administrative purposes. 

• 

2. Present federal law 

there are no provisions of current law covering the contents of this section. [fu427] existing law permits 
the imposition of either concurrent or consecutive sentences, but provides the courts with no statutory 
guidance in making the choice. (fu428] terms of imprisonment imposed at the same time are deemed to 
run concurrently rather than consecutively if the sentencing court has not specified otherwise. [fu429] 
exceedingly long consecutive terms commonly are avoided through the exercise of judicial restraint. A 
term of imprisonment imposed on a person already serving a prison term is deemed to be concurrent with 
the first sentence if the first sentence is for a federal offense, [fu430] but is usually s.erved after the first 
sentence if that sentence involves imprisonment for a state or local offense. [fu43 l] 

3. Provisions of the bill, as reported 

proposed 18 u.s.c. 3584(a) provides that sentences to multiple terms of imprisonment may, with one 
exception, be imposed to be served either concurrently or consecutively, whether they are imposed at the 
same time or one term of imprisonment is imposed while the defendant is serving another one. The 
exception is that consecutive terms of imprisonment may not, contrary to current law, be imposed for an 
offense described in section 1001 (criminal attempt) and for an offense that was the sole objective of the 
attempt. This limitation on consecutive sentences follows the recommendation of the national 
commission. [fu432] of course, if the attempt involved plans for a complex pattern of criminal activity 
and the defendant was convicted of attempting, conspiring, or soliciting such a pattern of activity, the fact 
that he was also convicted of completing one or more, but not all, the planned offenses would not * 127 
**3310 preclude, under the provisions of section 3584(a), the imposition of consecutive terms of 
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imprisonment. 
The national commission also specified that terms should not be consecutive in two other situations: that 

• 
in which one offense is a lesser included offense of the other; and that in which one offense prohibits the 
same conduct as the other, where one statute describes the conduct generally and another statute describes 
the conduct specifically. [fu433] the committee has not included the first.of these provisions since it 
generally does not favor conviction for an offense and a lesser included offense. The second situation is 
covered in new 28 u.s.c. 994(u) in the form of guidance to the sentencing commission in promulgating 
policy statements for sentencing. 
Proposed 18 u.s.c. 3584(a) also codifies the rule that, if the court is silent as to whether sentences to terms 
of imprisonment imposed at the same time are concurrent or conse.cutive, the terms run concurrently 
unless a statute, requires that they be consecutive. [fu434) it: on the other hand, multiple terms of 
imprisonment are imposed at clifferent times without the judge specifying whether they are to run 
concurrently or consecutively, they will run consecutively unless the statute specifies otherwise. This 
carries forward current law where both sentences are for federal offenses, but changes the law that now 
applies to a person sentenced for a federal offense who 1s already serving a term of imprisonment for a 
state offense. [fu435] 
subsection (a) is intended to be used as a rule of construction in the cases in which the court is silent as to 
whether sentences are consecutive or concurrent, in order to avoid litigation on the subject. However, the 
committee hopes that the courts will attempt to avoid the need for such a rule by specifying whether a 
sentence is to be served concurrently or consecutively. Ordinarily, under the guidelines system, if the 
court is sentencing for multiple offenses at the same time, the guidelines will specify an incremental 
penalty by which some portion of the sentence for the first offense is added to the sentence for each 
similar offense. [fu436] thus, for example, if the term of imprisonment recommended in the guidelines for · 
one offense is two years, the guidelines might recommend a sentence of two and a half or three years if 

• 
the defendant was convicted of three or four such offenses. On the other hand, if the defendant was being 
sentenced at one time for two entirely different offenses committed at different times, the judge might 
think that adding the guidelines sentences for the offenses together was appropriate, and specify fully 

• 

consecutive sentences rather than overlapping ones. Similarly, if the defendant was convicted of orie 
offense that was committed in the course of another offense (for example, murder committed in the course 
of a civil rights violation), the judge might wish to assure that there was at le.ist some additional sentence 
over what the sentence would have been for only one of the offenses- or the sentencing guidelines or 
policy statements * 128 **3311 might recommend adding the two 
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TO: 

UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, N.E . 

SUITE 2-500 
WASHINGTON. D.C. 20002-8002 

Chair Hinojosa 
Commissioners 
Judith W . Sheon 

TELEPHONE: (202) 502-4500 
FACSIMILE: (202) 502-4699 

September 13, 2006 

FROM: Drug Team (Bobby Evans, Vanessa Hall, Lou Reedt, Chair) 

RE: Potential Commission priority on penalties for illegal distribution of Human 
Growth Hormone 

This memorandum addresses whether the Commission wishes to add to its final notice of 
priorities establishing guideline penalties for illegal distribution of human growth hormone 
(hGH). The Food and Drug Administration (FDA), in its August 29, 2006, response to the 
Commission's request for public comment on priorities, has requested, as it has for the past 
several years, Commission action on two issues: 1) amending penalties for certain violations of 
the Prescription Drug Marketing Act (PDMA); and 2) promulgating a guideline for violations of 
21 U.S.C. § 333(e) (Prohibited distribution of human growth hormone). 

Section 333(e) currently is not referenced in Appendix A of the Guidelines Manual. Guideline 
2N2.1 (Violations of Statutes and Regulations Dealing with Any Food, Drug, Biological Product, 
Device, Cosmetic, of Agricultural Product), however, specifically states in Application Note 4 
that: 

The Commission has not promulgated a guideline for violations of 21 U.S.C. § 333(e) 
(offenses involving human growth hormones). Offenses involving anabolic steroids are 
covered by Chapter Two, Part D (Offenses Involving Drugs) . 

1 
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During the prior amendment cycle, Commission staff worked to incorporate offenses under 21 
U.S.C. § 333(e) into the guidelines but did not find a satisfactory solution. After the 
Commission promulgated its emergency amendment for steroid penalties on March 27, 2006, 
the Commission expressed interest in continuing work to develop of a guideline penalty for 
offenses involving hGH during the 2006-2007 amendment cycle but the Commission's recent 
notice of tentative priorities did not list such offenses.1 

The FDA letter of August 29, 2006, requests that 21 U.S.C. § 333(e) offenses be referenced to 
§2Dl .1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession 
with Intent to Commit These Offenses); Attempt or Conspiracy). 

A complication associated with placing hGH within the existing framework for computation of 
sentences is the fact that hGH is not identified as a "controlled substance" as that term is defined 
by statute. See 21 U.S.C. § 802(6). In order to assess the viability of the FDA's position, it is 
useful to compare the statute criminalizing hGH with the statute criminalizing the distribution of 
Schedule III controlled substances. 

Penalties for distribution of hGH parallel the penalties for distribution of Schedule III controlled 
substances in certain key respects. Both provide a five year statutory maximum term of 
imprisonment for a first offense.2 However,§ 841 increases the statutory maximum to ten years 
for a second offense of distributing Schedule III controlled substances, while§ 333(e) has no 
similar provision . 

Both statutory schemes provide enhanced penalties for distribution to "protected persons" but the 
age thresholds that trigger the enhanced penalties differ. Distribution of hGH to anyone under 18 
years of age triggers an enhanced penalty under 21 U.S.C. § 333(e)(2) that increases the statutory 
maximum from five years to ten years. Similarly, under 21 U.S.C. § 859(a), distributing any 
Schedule III controlled substance to anyone under 21 years of age doubles the statutory 
maximum from five to ten years for a first offense.3 

In contrast to the penalty structure for hGH offenses, distribution offenses involving Schedule III 
controlled substances are subject to a further enhancement of three times the statutory maximum 
punishment authorized by § 841 (b) for committing a second or subsequent offense under 
§ 859(a).4 (See attached copies ofrelevant statutes). 

1 71 Fed. Reg. 44344-44345 (August 7, 2006). 

2 Compare 21 U.S.C. § 333(e)(l)(Prohibited distribution of human growth hormone) 
with 21 U.S.C. § 841(b)(l)(D)(Prohibited acts A for [controlled substance offenses]). 

3 The statutory maximum term of supervised release may also be doubled. 

4 The statutory maximum term of supervised release may also be tripled . 
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The Commission may wish to include this issue in its priorities for this cycle for several reasons: 

1) hGH and steroids are used for similar purposes, in similar populations, and may share similar 
distribution methods. At the Commission Roundtable on steroids on September 27, 2005, 
representatives of the FDA indicated that hGH is used illegally by bodybuilders to promote 
muscle growth and as an anti-aging agent. Also at the roundtable, Mr. Rick Collins, a defense 
attorney specializing in working with clients accused of illicit steroid use and distribution, 
reported that hGH is sometimes used by bodybuilders as a bridge between steroid cycles. 
Supporting this connection of the use of hGH to performance enhancement is the recent 
sentencing of a physician providing steroids and hGH to several professional football players on 
the Carolina Panthers football team. 

2) The FDA indicates that illegal distribution ofhGH (both actual and clandestine) is a growing 
problem - although currently there are very few cases. The utility of use coupled with the 
absence of a good test to determine illegal use for performance enhancing purposes may make 
abuse of hGH attractive to athletes as a substitute for, or in addition to, steroid misuse. A search 
of the Commission data for cases sentenced between January 12, 2005, and June 30, 2006, found 
only four cases convicted of 21 U.S.C. § 333(e) (for three cases, no drug type was recorded and 
in the remaining case the drug recorded was a steroid). 

3) A simple and satisfactory solution to incorporate hGH offenses into §2Dl.1 may exist. This 
solution would provide for a simple definition of a ''unit" that would be related to the number of 
vials ofhGH involved in the offense.5 Likewise, because of its similarities to steroid use and 
distribution, FDA has requested that the Commission amend §2Dl.1 to include hGH in the 
provisions that address steroid trafficking, specifically, §2Dl.l(b)(6) (the mass marketing 
enhancement), §2Dl.l(b)(7) (the enhancement for distribution to an athlete), and Application 
Note 8 (referencing an enhancement under §3B 1.3 if a coach used his/her position to influence an 
athlete to use steroids). FDA also requests that a conviction under 21 U.S.C. § 333(e)(2), 
involving distribution ofhGH to an individual under 18 years of age, be referenced to §2Dl.2 
(Drug Offenses Occurring Near Protected Locations or Involving Underage or Pregnant 
Individuals; Attempt or Conspiracy). 

In sum, the team believes that if the Commission decides to address hGH this amendment cycle, 
a satisfactory solution may be at hand. Staff however have not had sufficient briefings with 
respect to PDMA offenses to make a similar representation on this issue. 

5Human growth hormone is distributed in vials of powder which must be mixed with 
solution to produce an injectable form of the drug. The drug is always injected. For performance 
enhancement purposes, use occurs for a limited time period (not unlike steroid cycling) while if 
the purpose is for its anti-aging effects, the use is indefinite . 
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RELEVANT STATUTES 

21 U.S.C.A. § 333 Penalties 

(e) Prohibited distribution of human growth hormone 

(1) Except as provided in paragraph (2), whoever knowingly distributes, or possesses with intent 
to distribute, human growth hormone for any use in humans other than the treatment of a disease 
or other recognized medical condition, where such use has been authorized by the Secretary of 
Health and Human Services under section 355 of this title and pursuant to the order of a 
physician, is guilty of an offense punishable by not more than 5 years in prison, such fines as are 
authorized by Title 18, or both. 

(2) Whoever commits any offense set forth in paragraph (1) and such offense involves an 
individual under 18 years of age is punishable by not more than 10 years imprisonment, such 
fines as are authorized by Title 18, or both. 

(3) Any conviction for a violation of paragraphs (1) and (2) ofthis subsection shall be considered 
a felony violation of the Controlled Substances Act [21 U.S.C.A. § 801 et seq.] for the purposes 
of forfeiture under section 413 of such Act [21 U.S.C.A. § 853]. 

(4) As used in this subsection the term "human growth hormone" means somatrem, somatropin, 
or an analogue of either of them . 

(5) The Drug Enforcement Administration is authorized to investigate offenses punishable by 
this subsection . 
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21 U.S.C.A. § 802 Definitions 

(6) The term "controlled substance" means a drug or other substance, or immediate precursor, 
included in schedule I, II, III, IV, or V of part B of this subchapter. The term does not include 
distilled spirits, wine, malt beverages, or tobacco, as those terms are defined or used in subtitle E 
of the Internal Revenue Code of 1986. 

21 U.S.C.A. § 84l(b)(l)(D) Prohibited Acts A 

(D) In the case of less than 50 kilograms of marihuana, except in the case of 50 or more 
marihuana plants regardless of weight, 10 kilograms of hashish, or one kilogram of hashish oil or 
in the case of any controlled substance in schedule III ( other than gamma hydroxybutyric acid), 
or 30 milligrams offlunitrazepam, such person shall, except as provided in paragraphs (4) and 
( 5) of this subsection, be sentenced to a term of imprisonment of not more than 5 years, a fine not 
to exceed the greater of that authorized in accordance with the provisions of Title 18, or 
$250,000 if the defendant is an individual or $1,000,000 if the defendant is other than an 
individual, or both. If any person commits such a violation after a prior conviction for a felony 
drug offense has become final, such person shall be sentenced to a term of imprisonment of not 
more than 10 years, a fine not to exceed the greater of twice that authorized in accordance with 
the provisions of Title 18, or $500,000 if the defendant is an individual or $2,000,000 if the 
defendant is other than an individual, or both. Notwithstanding section 3583 of Title 18. any 
sentence imposing a term of imprisonment under this paragraph shall, in the absence of such a 
prior conviction. impose a term of supervised release of at least 2 years in addition to such term 
of imprisonment and shall. if there was such a prior conviction, impose a term of supervised 
release of at least 4 years in addition to such term of imprisonment. 
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21 U.S.C.A. § 859 Distribution to persons under age twenty-one 

(a) First offense 

Except as provided in section 860 of this title, any person at least eighteen years of age who 
violates section 841{a)(l) of this title by distributing a controlled substance to a person under 
twenty-one years of age is ( except as provided in subsection (b) of this section) subject to (1) 
twice the maximum punishment authorized by section 841 {b) of this title, and (2) at least twice 
any term of supervised release authorized by section 841 {b) of this title, for a first offense 
involving the same controlled substance and schedule. Except to the extent a greater minimum 
sentence is otherwise provided by section 841 {b) of this title, a term of imprisonment under this 
subsection shall be not less than one year. The mandatory minimum sentencing provisions of this 
subsection shall not apply to offenses involving 5 grams or less of marihuana. 

(b) Second offense 

Except as provided in section 860 of this title, any person at least eighteen years of age who 
violates section 841{a){l) of this title by distributing a controlled substance to a person under 
twenty-one years of age after a prior conviction under subsection ( a) of this section ( or under 
section 333{b) of this title as in effect prior to May I, 1971) has become final, is subject to (1) 
three times the maximum punishment authorized by section 841 {b) of this title, and (2) at least 
three times any term of supervised release authorized by section 841 {b) of this title, for a second 
or subsequent offense involving the same controlled substance and schedule. Except to the extent 
a greater minimum sentence is otherwise provided by section 841 {b) of this title, a term of 
imprisonment under this subsection shall be not less than one year. Penalties for third and 
subsequent convictions shall be governed by section 841{b)(l){A) of this title . 
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