























Commentary

Application Note:

Application of subdivisions (2)(1)(A) and (b):
1) The term “extraordinary and compelling reasons” includes, for example, that —
(a) the defendant is suffering from a terminal illness;

(b) the defendant is suffering from a permanent physical or mental disability
or chronic illness that significantly diminishes the prisoner’s ability to
function within the environment of a correctional facility;

(c) the defendant is experiencing deteriorating physical or mental health as a
consequence of the aging process;

(d) the defendant has provided significant assistance to any government entity
that was not or could not have been taken into account by the court in
imposing the sentence;

(e) the defendant would have received a significantly lower sentence under a
subsequent change in applicable law that has not been made retroactive;

(f) the defendant received a significantly higher sentence than similarly
situated codefendants because of factors beyond the control of the
sentencing court;

(g) the defendant has experienced an extraordinary and compelling change in
family circumstances, such as the death or incapacitation of family
members capable of caring for the defendant’s minor children; or

(h) the defendant’s rehabilitation while in prison has been extraordinary.

2) “Extraordinary and compelling reasons” may consist of a single reason, or it
may consist of several reasons, each of which standing alone would not be
considered extraordinary and compelling, but that together justify sentence
reduction; provided that neither a change in the law alone, nor rehabilitation
of the defendant alone, shall constitute “extraordinary and compelling
reasons” warranting sentence reduction pursuant to this section.

3) “Extraordinary and compelling reasons” may warrant sentence reduction
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without regard to whether or not any changes in the defendant’s

circumstances could have been anticipated by the court at the time of
sentencing.

Background: The Commission is directed by 28 U.S.C. § 994(t) to “describe what
should be considered extraordinary and compelling reasons for sentence reduction under
18 U.S.C. § 3582(c)(1)(A)(1), including the criteria to be applied and a list of specific
examples.” This section provides that “rehabilitation of the defendant alone shall not be

considered an extraordinary and compelling reason.” This policy statement implements
28 U.S.C. § 994(t).
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Mr. Chairman and Members of the Commission:

I am Margaret Love, and I am a lawyer in private practice in Washington, D.C.

I am a past chair of the ABA Criminal Justice Section Committee on Corrections
& Sentencing, and I served as a reporter for the ABA Justice Kennedy C_or.nmission. Iam
currently Consulting Director of the ABA Commission on Effective Criminal Sanctions,
the Kennedy Commission’s successor entity. Between 1990 and 1997 I served in the
Justice Department as Pardon Attorney of the United States. I welcome the opportunity
to testify before you concerning the proposed policy statement on Reduction of Term of
Imprisonment as a Result of Motion by Director of Bureau of Prisons under 18 U.S.C. §
3582(c)(1)(A)(1). I appear today at the request of the President of the American Bar
Association, Michael S. Greco. The American Bar Association is the world’s largest
voluntary professional association, with a membership of over 400,000 lawyers
(including a broad cross-section of prosecuting attorneys and criminal defense counsel),
judges and law students worldwide. The American Bar Association continually works to

improve the American system of justice and to advance the rule of law in the world.

At the outset let me express our appreciation for the Commission’s willingness to
tackle the issues raised by § 3582(c)(1)(A), which are concededly somewhat unfamiliar
in a guidelines context, but critical to the fair operation of the system as a whole. Our
comments will be confined to subsection (i) of § 3582(c)(1)(A), which addresses
sentence reduction for “extraordinary and compelling reasons.” The ABA has taken no
position on the sentence reduction authority applicable to “three strikes” cases in

subsection (ii).
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I. ABA Policy

The ABA strongly supports the édoption of sentence reduction mechanisms
- within the context of a determinate sentencing system, to respond to those-extraordinary
changes in a prisoner’s situation that arise from time to time after a sentence has become
final. In February 2003, the ABA House of Delegates adopted a policy recommendation
urging jurisdictions to “develop criteria for reducing or modifying a term of
imprisonment in extraordinary and compelling circumstances, provided that a prisoner
does not present a substantial danger to the community.” The report accompanying the
recommendation noted that “the absence of an accessible mechanism for making mid-
course corrections in exceptional cases is a flaw in many determinate sentencing schemes
that may result in great hardship and injustice, and that “[e]xecutive clemency, the
historic remedy of last resort for cases of extraordinary need or desert, cannot be relied
upon in the current political climate.” In 2004, in response to a recommendation of the
ABA Justice Kennedy Commission, the ABA House urged jurisdictions to establish
standards for reduction of sentence “in exceptional circumstances, both medical and non-
medical, arising after imposition of sentence, including but not limited to old age,
disability, changes in the law, exigent family circumstances, heroic acts, or extraordinary
suffering.” It also urged the Department of Justice to make greater use of the federal
sentence reduction authority in § 3582(c)(1)(A)(i), and asked this Commission to
“promulgate policy guidance for sentencing courts and the Bureau of Prisons in
considering petitions for sentence reduction, which will incorporate a broad range of

medical and non-medical circumstances.” Against this background of strong and
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consistent support by the ABA for expanded use of judicial sentence reduction authority
in extraordinary circumstances, it is a privilege to address the Commission on this subject

for the first time.!

II. The Commission’s Proposed Policy Statement

Section 3582(c)(1)(A)(i), enacted as part of the original 1984 Sentencing Reform
Act (“SRA”), contains a potentially open-ended safety valve authority whereby a court
may at any time, upon motion of the Bureau of Prisons (“BOP”), reduce a prisoner’s
sentence to accomplish his or her immediate release from confinement. The only
apparent limitation on the court’s authority under this provision, once its jurisdiction has
been established by a BOP motion, is that it must find “extraordinary and compelling

reasons” to justify such a reduction.

As part of its policy-making responsibility under the 1984 Act, the Commission is -
directed to promulgate general policy for sentence reduction motions under
§ 3582(c)(1)(A), if in its judgment this would “further the purposes set forth in
§ 3553(a)(2).” See 28 U.S.C. §§ 994(a)(2)(C), 994(t). In promulgating any such policy,
the Commission is directed by § 994(t) to “describe what should be considered
extraordinary and compelling reasons for sentence reduction, including the criteria to be

applied and a list of specific examples.” The only normative limitation imposed on the

! In 1993 the Commission invited comments on whether the guidelines should be amended to provide
authority for sentence modification under § 3582(c)(1)(A) in the case of older, infirm defendants who do
not pose a risk to public safety. See 58 Fed. Reg. 67536 (Dec. 21, 1993). (At that time, §
3582(c)(1)(A)(ii) had not yet been enacted.) The question whether more general policy for sentence
reduction should be adopted has been on the Commission’s list of priorities since 2004, but we believe that
this 1s the first time comments have been invited.
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Commission is that “Rehabilitation of the defendant alone shall not be considered an

extraordinary and compelling reason.”

The Commission’s proposal to implement the directive in § 994(t) consists of a
new policy statement at USSG § 1B1.13. The proposed new policy stateinent restates the
statutory bases for reduction of sentence under § 3582(c)(1)(A), including the limitation
in § 994(t) on consideration of rehabilitation as grounds for sentence reduction. But it
does not include “the criteria to be applied and a list of specific examples” of what might
constitute “extraordinary and compelling reasons,” as explicitly required by § 994(t). To
assist the Commission in carrying out this statutory mandate, we will suggest some

specific criteria for determining when a prisoner’s situation warrants sentence reduction,

and give some specific examples of situations applying these criteria.

Before turning to the criteria and examples, we would raise a concern about
proposed USSG § 1B1.13(2), which requires the court, before reducing a sentence, to
determine that the prisoner “is not a danger to the safety of any other person or the
community, as provided in 18 U.S.C. § 3142(g).” This requirement, imported from the
“three strikes” provision of § 3582(c)(1)(A)(ii), might be applied to render many
otherwise worthy cases ineligible for consideration by the court. It is certainly
appropriate for a court to determine whether a prisoner is presently dangerous when
making a decision to reduce his or her sentence, particularly where, as here, reduction of
sentence will accomplish the prisoner’s immediate release. But we question whether §

3142(g) , which governs pretrial release, is the appropriate source of standards in a
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context that may be many years removed from the oﬁ ginal offense. Thus, for example, §
3142(g)(1) requires consideration ;)f the naturé and circumstances of the offense of
conviction, “including whether the offense is a crime of violence or involves narcotic
drug,” and § 3142(g)(2) refers to “the weight of the evidence against the person.” It
seems particularly inappropriate to infer present dangerousness from the mere fact that
the underlying offense “involves narcotic drug.” Even § 3142(g)(3), which requires the
court to consider of “the history and characteristics of the person,” may not always be
relevant to a finding of dangerousness. in this context. We believe that it would be
sufficient to refer only to § 3142(g)(4), which requires consideration of “the nature and
seriousness of the danger to any person or the community that would be posed by the

person’s release.”

We also note what may be simply a drafting error in proposed USSG §
1B1.13(1)(A), which requires the court to find sentence reduction warranted by “an

2

extraordinary and compelling reason.” The use of the singular might suggest that a court
must base its determination on a single reason that is both extraordinary and compelling,
and discourage reliance on several factors in combination as justification for sentence
reduction. Over and above the fact that § 3582(c)(1)(A)(i) uses the plural “reasons,” the
prohibition in 28 U.S.C. § 994(t) on basing a decision on rehabilitation “alone” evidences
Congress’ intent to allow consideration of several factors in combination. We therefore

recommend that the section be modified to track the statutory language, “extraordinary

and compelling reasons.”
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I1I. Criteria and Examples
We now turn to the criteria and specific examples of extraordinary and

compelling reasons warranting sentence reduction.

A. Criteria

There are two primary criteria for identifying cases in which a sentence reduction
under § 3582(c)(1)(A)(i) will be appropriate. 2 One derives from the black letter directive
that a court should “considerf] the factors set forth in § 3553(a), to the extent that they are
applicable.” The other is the caveat in the legislative history that eligibility depends upon
a prisoner’s circumstances having fundamentally changed since sentencing. See, e.g.,
S.Rep.No.225, 98" Cong., 1% Sess. 37-150 at p. 5 (statute available to deal with “the

unusual case in which the defendant’s circumstances are so changed . . .that it would be

inequitable to continue the confinement of the prisoner’); id. at 55 (reduction in sentence

may be “justified by changed circumstances”). The first criterion ties sentence reduction
decisions to the factors considered in imposing sentence in the first instance, “to the
extent they are applicable.” The second makes clear that § 3582(c)(1)(A)(i) is not to

serve as a backdoor way for a court to revise a sentence that has been properly imposed.

Changed circumstances warranting sentence reduction might relate to the

particulars of a prisoner’s situation or condition, or they might arise from changes in the

? In addition to § 3582(c)(1)(A), the SRA provides only two other ways in which a court can modify an
otherwise final sentence: § 3582(c)(1)(B) recognizes the court’s authority to reduce a sentence upon a
government motion under Rule 35 of the Federal Rules of Criminal Procedure, and § 3582(c)(2) authorizes
the court to reduce a sentence where this Commission has reduced the applicable guidelines range and
made the change retroactive.
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law since the prisoner was sentenced, even if those changes are not made generally
retroactive so as to fall under § 3582(0)(2). A court might consider several changed
circumstances together, no one of which by itself would warrant sentence reduction, but
which combined would be sufficient to make out a case for release.” Thus, for example,
if the court were precluded from taking into account certain conditions at the time of
sentencing,. but the laW was subsequently changed to permit such consideration, the
government could suggest, and a court could properly find, that this change (perhaps in
combination with extraordinary rehabilitation or poor health) constitufed an

“extraordinary and compelling reason” supporting sentence reduction.

We are mindful that BOP interprets § 3582(c)(1)(A)(i) and its old law analogue
18 U.S.C. § 4205(g) more narrowly, and will consider filing a motion only “in
extraordinary or compelling circumstances that could not reasonably have been foreseen _
by the court at the time of sentencing.” 28 C.F.R. § 571.60; Program Statement 5050.46

(May 19, 1998), http://www.bop.gov/policy/progstat/5050_046.pdf. But if a prisoner’s

circumstances have so fundamentally changed since sentencing that the sentence imposed
is no longer just, we see no reason for the further requirement that the change not have
been foreseeable to the court. For example, if a prisoner had a chronic illness at the time

of sentencing that was likely to be eventually disabling, there is no reason why the

? See the proposal for policy guidance from Families Against Mandatory Minimums published as an exhibit
to Mary Price, “The Other Safety Valve: Sentence Reduction Motions under 18 U.S.C. § 3582(c)(1)(A),”
13 Fed. Sent. Rptr. 188, 191 (2001)(“An ‘extraordinary and compelling reason’ may consist of several
reasons, each of which alone is not extraordinary and compelling, that together make the rationale for a
reduction extraordinary and compelling.”).
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government should not be able to bring the case back to court years later if in fact the

disability materialized.

We also understand that BOP has in recent years invoked the courl’s authority
under § 3582(c)(1)(A)(i) only in medical cases, and has coined the term “compassionate
release” to describe sentence reduction under this statute. But neither the text of the
statute nor its legislative history supports such a restrictive policy. See S.Rep.No.225,
98 Cong., 1¥ Sess. 37-150 at p. 5 (statute available to deal with “the unusual case in
- which the defendant’s circumstances are so changed, such as by terminal illness, that it
would be inequitable to continue the confinement of the prisoner”); id. at 55 (changed
circumstances warranting sentence reduction would include “cases of severe illness,
[and] cases in which other extraordinary and compelling circumstances justify a
reduction of an unusually long sentence”). The use of terminal illness as one example
(“such as”) of an extraordinary and compelling reason in the first quoted passage, and the
distinction drawn between “severe illness” and “other extraordinary and compelling
circumstances” in the second, demonstrate that Congress expected the statute to be

available in circumstances other than those involving the prisoner’s medical condition.

Indeed, BOP’s own regulations recognize that sentence reduction may be sought
for both medical and non-medical reasons. See 28 C.F.R. § 571.61 (directing prisoner to
describe plans upon release, including where he will live and how he will support himself
and, “if the basis for the request involves the inmate’s health, information on where the

inmate will receive medical treatment”); Id. at § 571.62(a) through (c)(describing a





