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The strongest sentencing disagreements occur over drug trafficking crimes: The 
guidelines call for drug trafficking sentences that vary according to the type of 
drug sold, roles played in the crime and the amount of drugs involved. In 
contrast, respondents did not make such distinctions nor did they weigh these 
crime elements the same way as do the guidelines. The result is strong 
differences in sentencing drug trafficking crimes with the guideline sentences 
being much harsher •... [R ]espondents did not treat trafficking in hero~ powder 
cocaine or crack cocaine very differently from each other ..•. Median sentences 
for trafficking in crack cocaine, powder cocaine, and heroin all topped out at 
about 12 years, even for defendants with four prior prison terms .... For 
possession of crack cocaine, powder cocaine, and heroin, average sentences were 
about a year. For marijuana, the average sentence was essentially probation.143 

7. �6�R�O�X�W�L�R�Q�V��

We recommend the following: 

• We join PAG and the Constitution Project in urging the Commission both to recommend 
that Congress revisit the mandatory minimum sentence for crack cocaine and to propose 
a new crack cocaine guideline to Congress that better reflects the Commission's 
evaluation of an appropriate sentencing structure. 

• Separate offense relevant conduct should be abandoned as recommended in Part III, 
supra . 

• Quantity should be de-emphasized in the drug guideline itself. One way to do this is to 
set guideline sentences without regard to mandatory minimum sentences; mandatory 
minimum sentences would still apply at the kingpin and manage~ levels Congress 
specified. 144 

Another is to (a) eliminate extrapolation of drug quantities above the ten-year mandatory 
minimum threshold, which is ''unnecessary, unjust and counterproductive for effective 
law enforcement," (b) reduce the number of drug quantity levels between the five and 
ten-year mandatory minimum thresholds, and (c) ensure that sentences above the two 
mandatory minimum thresholds are driven not by quantity but by differences in 
responsibility (aggravating role in the offense) and risk to society (e.g., the use of 
violence). 145 

143 Rossi & Berk, supra note 30. 

144 Michael A. Tonry, Salvaging the Sentencing Guidelines in Seven Easy Steps, 4 Fed. Sent. Rep. 355, 
358 (May/June 1992). 

14s Stephen J. Schulhofer, Excessive Uniformity and How to Fix It, 5 Fed. Sent. Rep. 169, 1992 WL 
439725 •7 (NovJDec. 1992); See Constitution Project's Sentencing Initiative, Recommendations for 
Federal Criminal Sentencing in a Post-Booker World9 (July 11, 2006). 
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• The number of points for mitigating ro]e in the offense should be expanded, especially at 
higher levels. · 

• As recommended in Part II, supra, restrictions on consideration of offender 
characteristics should be removed generally. 

V. MANDATORY MINIMUMS 

The Commission should produce an updated report on mandatory minimum sentences. 
More than fifteen years ago, the Commission led the way in showing that mandatory minimums 
result in unwarranted disparity, unwarranted unifonnity, and transfer sentencing power to 
prosecutors. 146 

Mandatory minimum drug and gun statutes result in sentences that are unfair, 
disproportionate to the seriousness of the offense and the risk of re-offense, and racially 
discriminatory. The Commission, in its Fifteen Year Report, detailed many of these problems 
with support from many sources, including evidence from the Department of Justice "that 
mandatory minimum statutes [are] resulting in lengthy imprisonment for many low-leveJ, non-
violent, first-time drug offenders." See Fifteen Year Report at 51, citing U.S. Department of 
Justice, An Analysis of Non-Violent Drug Offenders with Minimal Criminal Histories, Executive 
Summary (February 4, 1994). Further, the Commission concluded, "Today's sentencing 
policies, crystallized into sentencing guidelines and mandatory minimwn statutes, have a greater 
adverse impact on Black offenders than did the factors taken into account by judges in the 
discretionary system in place immediately prior to guidelines implementation." Id. at 135. 
Mandatory minimums for firearms offenses require a closer look at this time. See United States 
v. Angelos, 345 F.Supp.2d 1227 (D. Utah 2004), in which a twenty-four-year-old first offender, a-
music executive with two young children, was sentenced under § 924( c) to a consecutive 
mandatory minimum term of 55 years based on his three convictions in the same trial for 
possessing (not even displaying) a firearm in connection with small marijuana deals. The judge 
found this sentence to be "unjust, cruel, and even irrational," but felt he had no choice but to 

146 See Special Report to Congress: Mandatory Minimum Penalties in the Federal Criminal Justice System 
(1991). Since then, a solid consensus has formed in opposition to mandatory minimums among an 
ideologically diverse range of judges, governmental bodies and organizations dedicated to policy refonn, 
including most recently the U.S. Conference of Mayors, the Justice Kennedy Commission, Justice 
Kennedy himself, the Constitution Project's Sentencing Initiative, and (again) the Judicial Conference of 
the United States. See U.S. Conference of Mayors, Resolution Opposing Mandatory Minimum Sentences 
(June 2006) 47-48; Statement of Hon. Paul J. Cassel) Before the Subcommittee on Crime, Terrorism and 
Homeland Security of the House Judiciary Committee 59-65 (March 16, 2006); Constitution Project, 
Sentencing Initiative, Principles for the Design and Refonn of Sentencing Systems (June 7, 2005); 
American Bar Association, Report of the ABA Justice Kennedy Commission (June 23, 2004); Associate 
Justice Anthony M. Kennedy, Speech at the American Bar Association Annual Meeting at 4 (Aug. 9, 
2003); Leadership Conference on Civil Rights, Justice on Trial (2000); Federal Judicial Center, The 
Consequences of Mandatory Prison Terms (1994). 
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impose it. He called upon Congress to modify § 924( c ), at least so that its harsh multiple 
sentencing provisions would apply only to true recidivists who had already been sent to prison 
but failed to learn their lesson. One hundred and sixty-three former U.S. Attorneys, federal 
judges, and DOJ officials, including four former Attorneys General, filed an amicus brief in the 
Tenth Circuit, and are filing an amicus petition for certiorari in the Supreme Court. 

The Commission should reassert some leadership in this area by issuing an updated 
report detailing the irrationality of mandatory minimum sentencing and calling on Congress to 
abandon this aspect of sentencing law. In the process, the Commission should revisit its own 
decisions, primarily through the drug guidelines and relevant conduct rules, resulting in guideline 
sentences in excess of the ineffective and inefficient mandatory minimum statutes. 

VI. NON-PRISON ALTERNATIVES 

The need to allow for more options and flexibility at lower offense and criminal history 
levels was manifest in the first years of the Guidelines. In 1989 a Commission project was 
authorized to address this need. The result came in a 1990 report from the Commission's 
Alternatives to Imprisonment Project, The Federal Offender: A Program of Intermediate 
Punishments, also known as "The Corrothers White Paper." The report gathered data from the 
federal system, various state programs, and surveyed the judiciary. It produced a detailed 
analysis. Cost savings, fairness, effectiveness and efficient utilization of prison space were all 
important considerations. 

The report recommended a number of sentencing alternatives, most of which were 
already available in the context of supervised release. It was careful to limit the application to 
defendants in Criminal History Category III or less, but expanded the availability of such 
sentences to a greater number of offense levels (in effect, increasing Zone B and Zone C 
sentences by five offense levels, but only through Criminal History Category III). The programs 
recommended as intermediate punishments included: 

• Intermittent Confinement 
• Community Confinement 
• Residential Incarceration 
• Home Detention 
• Intensive Supervision 
• Public Service Work 
• Shock Incarceration (boot camps). 

In 1991 the Guidelines were amended to include a policy statement supporting shock 
incarceration, § 5G 1.2, and in 1992, Zone A sentences were made available for two additional 
offense levels, but only for Criminal History Category I defendants. That is all. There have been 
no substantive modifications or amendments involving non-prison, non-probationary sentencing 
in the last fourteen years. The extensive and earnest work of the Corrothers committee went 
awasting, like so many other initiatives that might reduce rather than increase the irrational and 
inefficient severity of the guidelines. 
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In 1994, the General Accounting Office recommended intermediate sanctions for 
punishing low-risk offenders at a lower cost to the taxpayers. 147 A survey of judges in 2002 
revealed that a majority urged ir:ater availability of probation with confinement conditions, 
especially for drug offenders.1 The Commission reported in 2004 that drug treatment programs 
and educational opportunities would have a high cost-benefit value.149 

With the federal prisons at 40% overcapacity, filled with low-risk offenders with a high 
potential for rehabilitation, at great financial and human cost, it is time for the Commission to 
act. See Nora Dem1eitner, Smart Public Policy: Replacing Imprisonment with Targeted 
Nonprison Sentences and Collateral Sanctions, 58 Stan. L. Rev. 339 (2005). 

VII. IMMIGRATION 

The immigration guidelines have been the subject of intense and pervasive criticism, the 
most serious and longstanding of which bas been aimed at the disproportionate severity of the 
illegal re-entry guideline. As a result, last year, the Commission held a round table and two 
hearings on the subject. The Defenders attended, testified and submitted written comments on 
each of the Commission's proposed options, as well as its own proposed amendment to the 
illegal re-entry guideline, §2Ll .2, which would have rationalized and reduced penalties.150 By 
early March, bills had been introduced in the House and the Senate, which, in very different 
ways, would drastically change immigration offenses and penalties. At that point, given the 
volatile and changeable political environment, we recommended that the Commission not act on 
any of the immigration guidelines. Assured by DOJ that raising penalties would not conflict 
with its recommendations to Congress, the Commission raised sentences in numerous ways for 
alien smuggling (§2Ll.l), trafficking in immigration documents (§2Ll.l), and fraud in obtaining 
immigration documents (§2L2.2), but did not reduce sentences for illegal re-entry. Hence, 
another chapter in the one-way upward ratchet. 

At an opportune time, the Commission should reduce sentences under the illegal re-entry 
guideline. 

Average sentence length for immigration offenses nearly tripled from 1990 to 2000, as 
the Commission increased penalties nearly every year for alien smuggling, §2L 1.1, and illegally 

147 United States General Accounting Office, Sentencing: Intermediate Sanctions in the Federal Justice 
System {1994). 

148 Fifteen Year Report at 44-45. 

149 Release 1 at 16. 

"
0 Testimony of Marjorie A. Meyers & Lucien B. Campbell Before the U.S. Sentencing Commission (Fe. 

21, 2006), http://www.ussc.gov/hearings/02 _ 21 _ 06/Defenders _San_ Antonio.pdf; Testimony of Jon M. 
Sands & Reuben Camper Cahn Before the U.S. Sentencing Commission (Mar. 6, 2006). 
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are unduly severe is that they are not followed in the vast majority of cases.152 Judges and 
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. prosecutors have avoided their harshness through "fast track" charge bargaining and departures 
for many years. 153 Over 80% of immigration cases are prosecuted in districts with fast track 
programs.154 Fast track departures represent the highest departure rates by district. 155 Average 
sentence length in immigration cases has dropped by nearly 20% since 2000, 156 reflecting an 
increase in fast track departures, 157 and an increase in fast track charge bargains,.the number and 
precise effect of which only DOJ knows. 

The illegal re-entry guideline in particular has not been well-served by the Commission. 
In 1991, the Commission sharply increased sentences under §2Ll.2 with the 16-level "cliff' for 
re-entering or remaining after a conviction for an aggravated felony, defined initially as murder, 
drug trafficking, firearms trafficking, money laundering, and crimes of violence for which the 
term ofimprisonment was at least five years. 158 This was not required by Congress, and was not 
supported by data or research. It was suggested by a Commissioner, voted on with little 

isi Fifteen Year Report at 62-65. 

isi See Jane L. McClellan & Jon M. Sands, Federal Sentencing Guidelines and the Policy Paradox of 
Early Disposition Programs: A Primer on "Fast-Track" Sentences, 38 Ariz. St. L.J. 517 (2006); Frank 
0. Bowman III, Only Suckers Pay the Sticker Price: The Effect of "Fast Track" Programs on the Future 
of the Sentencing Guidelines as a Principled Sentencing System at 4 (September 23, 2003), available at 
http://www.ussc.gov/hearings/9 _23 _03/fbowman.pdf; Letter to Sentencing Commission from Federal 
Public and Commw,ity Defenders Re: Report on Federal Sentencing Since United States v. Booker 10-
1 J, January 10, 2006, 18 Fed. Sent. Rep._ (forthcoming 2006), available now at 
http:/ /sentencing. typepad.corn/sentencing_law _and _policy/2006/0 I /defenders_ advis.html. 

153 Fifteen Year Report at 87, 91. 

154 According to documents submitted in the Medrano-Duran case, infra, fast track programs were 
authorized through at least September 30, 2005 in the Districts of Arizona, Idaho, Nebraska, New 
Mexico, North DaJ_cota and Oregon, aJI four California districts, the Southern District of Florida, the 
Northern District of Georgia, the Eastern District ofNew York, the Southern and Western Districts of 
Texas, and the Western District of Washington. Those districts handled 9,150 of the 11,132 immigration 
cases tenninated in 2002. See Federal Justice Statistics Resource Center, available at 
http://fjsrc.urban.org/noframe/dist/d2002/cat/s2_t2.cfin. 

155 Fifteen Year Report at 112. 

156 U.S. Sentencing Commission, Sourcebook of Federal Sentencing Statistics, Table 14 (2000-2005) 
(showing steady decrease from 28.8 months in 2000 to 23.2 months in 2005), available at 
http://www.ussc.gov/annrpts.htm. 

157 Booker Report at S7-S8 n.268. 

158 U.S.S.G., App. C, amend. 375. 
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discussion, and passed with no explanation.159 In 1997, the Commission broadened the 
definition to any aggravated felony as defined in 8 U.S.C. §1101(a)(43), which swept in recent 
statutory amendments adding rape, sexual abuse of a minor, and any crime of violence for which 
the term of imprisonment was at least one year.160 This was not required by Congress.161 

In 2001, after a decade of sustained criticism of §2Ll.2's "disproportionate penalties,"162 

the Commission still retained the 16-level increase for any federal, state or local.offense 
punishable by more than one year that is (i) a drug trafficking offense for which the sentence 
imposed exceeded 13 months, (ii) a crime of violence, (iii) a firearms offense, (iv) a child 
pornography offense, (v)a national security or terrorism offense, (vi) a human trafficking 
offense, or (vii) an alien smuggling offense, though it reduced the increase to 12 levels for a 
felony drug trafficking offense for which the sentence imposed was 13 months or less, and 
reduced it to 8 levels for any other aggravated felony. 163 

In 2003, the Commission again extended the reach of the 16-level enhancement and 
complicated the process by defining certain aggravated felonies more broadly than in 8 U.S.C. § 
l 10l(a)(43).164 It also redefined "crime of violence" to include statutory rape where previously 
only "forcible sex offenses (including sexual abuse of a minor)" were included, and "clarified" 
that the enumerated "crimes of violence" were subject to the 16-level enhancement regardless of 
whether the offense had as an element the use, attempted use, or threatened use of physical force 
against the person of another.165 No reason was given. In United States -v. Hernandez:castil/o, 
449 F.3d 1127 (10th Cir. 2006), this resulted in a tragic and irrational sentence of 57 months for a 
young man who had a consensual sexual relationship with his fourteen-year-old girlfriend when 
he was 18 years old, with parental approval, and with whom he had a child who he supported 
financially until he was arrested at the border six years later. The Tenth Circuit recognized that 
the sentence was "greater than can be justified," but defense counsel did notchallenge its 
reasonableness, so the young man was out of luck. 

159 United States v. Galvez-Barrios, 355 F.Supp.2d 958 (E.D. Wis. 2005); Robert J. McWhirter & Jon M. 
Sands, A Defense Perspective on Sentencing in Aggravated Felon Re-entry Cases, 8 Fed. Sent. Rep. 275 
(Mar/Apr.1996); James P. F]eissner & James A. Shapiro, Sentencing lllegal Aliens Convicted of Reentry 
After Deportation: A Proposal for Simplified and Principled Sentencing, 8 Fed. Sent. Rep. 264, 268 
(Mar J Apr.1996). 

160 U.S.S.G. App. C, amend. 562. 

161 See Illegal Immigrant Responsibility Act of 1996, Sec. 321, Pub. L. 104-208, 110 Stat. 3009-627-628. 

162 U.S.S.G. App. C, amend. 632. 

163 U.S.S.G. § 2Ll.2 (2001 Guideline Manual). 

164 U.S.S.G. App. C, amend. 658. 

165 Id. 
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The result of the Commission's amendments to the illegal re-entry guideline is that it is 
not followed in the vast majority of cases because lesser sentences, meted out through fast track 
dispositions, are sufficient to satisfy sentencing purposes. For those arrested or "found" in 
districts without fast track programs, the result is unwarranted severity and unwarranted 
disparity. 

In 1998, Commission researchers presented a paper finding that the government's use of 
fast track charge bargains and departures created unwarranted disparity in that shorter sentences 
were unavailable to all similarly situated offenders.166 They updated their findings in 2002, 
noting that the courts of appeals had ruled that departure to address the "inequity" was 
impermissible.167 The Commission made no official statement, took no action, and continued to 
report fast track dispositions along with defense- and judge-initiated downward departures. 

In 2003, after the Protect Act was passed, the Commission eventually reported that at 
least 40% of non-substantial assistance departures in 2001 were initiated by the government, and 
that most of these were fast-track departures.168 It concluded: "Defendants sentenced in districts 
without authorized early disposition programs ... can be expected to receive longer sentences 
than similarly-situated defendants in districts with such programs. This type of geographical 
disparity appears to be at odds with the overall Sentencing Reform Act goal of reducing 
unwarranted disparity among similarly-situated offenders." 169 In fact, defendants can receive 
sentences double or more the average because they are among the 20% unlucky enough to be 
arrested or "found" in a district without a fast track program. 

Despite its duty to avoid unwarranted disparities and its stated methodology of revising 
the guidelines based on data from actual practice, the Commission bas not reduced immigration 
sentences. After Booker, several courts in districts without fast track programs have reduced 
sentences in immigration cases pursuant to their duty to avoid unwarranted disparities under 18 
U.S.C. § 3553(a)(6). 170 

166 Linda Drazga Maxfield & Keri Burchfield, Immigration Offenses Involving Unlawful Entry: Is 
Federal Practice Comparable Across Districts?, 14 Fed. Sent. Rep. 260, 2002 WL 31304861 (MarJApr. 
2002). 

167 Linda Drazga Maxfield, Fiscal Year 2000 Update, 14 Fed. Sent. Rep. 267, 2002 WL 31304862 
(Mar J Apr. 2002). 

168 U.S. Sentencing Commission, Report to Congress: Downward Departures from the Federal 
Sentencing Guidelines iv-v (October 2003). 

169 Id. at 66-67. 

170 E.g., United States v. Santos, 406 F.Supp.2d 320 (S.D.N.Y. 2005) (and citing unreported cases); 
Uniled States v. Medrano-Duran, 386 F. Supp.2d 943, 946-48 (N.D. Ill. 2005); United States v. Peralta-
&pinoza, 383 F. Supp.2d 1107, 1108 (E.D. Wis. 2005); United States v. Ramirez-Ramirez, 365 F. 
Supp.2d 728, 731-32 (E.D. Va. 2005); United States v. Galvez-Barrios, 355 F.Supp.2d 958, 963 (E.D. 
Wis. 2005). 
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In light of this history, the Commission's treatment of fast track programs in its Booker 
Report is puzzling. The Commission· frames its concern in 2003 as that districts without early 
disposition programs "increasingly might grant below-range sentences to reach outcomes for 
similarly.;.situated defendants similar to the outcomes that would be reached in EDP districts."171 

It seems odd that the Commission would be concerned about courts correcting what it said in 
2003 was unwarranted disparity, and which its research staff reported as "inequity'' in 2002. 
Stranger still, the Booker Report says: "Since then, some courts have expressed the same 
concern, i.e., that non-government-sponsored, below-range sentences would be used in districts 
without these programs in an effort to avoid disparity among similarly-situated defendants,"172 

citing to four cases in districts without fast track programs in which the courts imposed below-
guideline sentences to avoid unwarranted disparity. The Report then announces that this 
"concern has not been realized generally" because '~immigration cases account for ont6 a fraction 
of the cases sentenced in the 78 districts that do not have early disposition programs." 73 

There is no mention of the defendants who must bear the brunt of unduly severe 
sentences in the other districts. This is wrong and should be remedied . 

171 Booker Report at xi, 141. 

172 Id. at 141. 

173 Id. 
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APPENDIX OF SAMPLE CASES 

Case #1: Fifth Circuit, Eastern District of Louisiana 

A mother and her three sons were found guilty of a crack distribution conspiracy. The 
government's case consisted of the testimony of twenty federal prison inmates who received 
reduced sentences in exchange for their testimony. These witnesses testified that the family had 
sold a total of250 kilograms of crack cocaine worth over $5 million out of the family home, a 
practical impossibility. At a hearing on July 14, 2006, one of the inmates testified that he had 
seen other inmates exchanging, buying and selling detailed information about the family to each 
other, enabling them to appear more credible. Judge Melancon granted the family a new trial. 

Some of the details of this case are reported in Kayla Gagnet, Mother, three sons will get a new 
trial, The Daily Advertiser, July 15, 2006. 
http://www.acadiananow.com/apps/pbcs.dll/article? AID=/20060715/NEWS0l/607150313/1002 

Case #2: Seventh Circuit, Northern District of Illinois 

The defendant, after being charged with and convicted of one bank robbery, had his presumptive 
guideline sentence doubled (from 84-105 months to 160 months) based on the government's 
argument for an upward departure based on four bank robberies it could not, or chose no4 to 
prove to a jury: (1) one that was charged but dismissed by a magistrate judge for lack of 
probable cause six years before sentencing; (2) one that was charged but dismissed by the 
government for lack of evidence six years before sentencing; and (3) two that were never 
charged that allegedly occurred six years before sentencing. 

The evidence at trial was exceedingly thin, but the "information" at sentencing was thinner still. · 
The four bank robberies were "proved" at sentencing based on a hearsay account by an FBI 
agent that the defendant's ex-wife, who had left him because he had an extramarital affair, had 
identified him as the person in the bank surveillance tapes. The defendant presented evidence 
that eight bank tellers who witnessed the robberies picked someone else or no one out of a 
lineup. Only one bank teller picked the defendant out of a lineup, but a magistrate judge 
previously found that identification unreliable because it was inconsistent with the description 
she gave the police after the robbery. Nonetheless, the judge found that while none of the 
government's evidence alone implicated the defendant, the ''totality" of it satisfied the 
preponderance standard. 

On the one hand, the court of appeals stressed that any correctly calculated guideline sentence is 
subject to a presumption of reasonableness which a defendant can only rarely rebut, but on the 
other that proof beyond a reasonable doubt was not required because the guidelines are applied 
flexibly. United States v. Welch, 429 F.3d 702 (7th Cir. 2005). The only flexibility evident in 
this sentencing was in the standard and quality of proof used to obtain the equivalent of a 
conviction the government could not, or chose not to, prove to a jury . 




