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The FPD further believes that the Commission has only provided a circular definition of 
extraordinary and compelling reasons (i.e. they presumptively exist when BOP makes a motion) 
and that the Commission has failed to comport with its congressional directive. Instead, the FPD 
suggests, the Commission should broadly define those reasons to include all basic 
post-sentencing changes that could support a reduction, as the FPD contends was intended by 
Congress. The FPD believes that the reasons should be more expansive than BOP policy thus 
far, which has limited the reasons to an inmate's terminal illness or other extreme medical 
conditions. · -

The FPD further references Ms. Price's article as a source for proposed language that reflects 
Congressional intent. The FPD notes that the article contains a description of extraordinary and 
compelling reasons in the proposed policy statement: 

An "extraordinary and compelling reason" is a reason that involves a situation or 
condition that-
(1) was unknown to the court at the time of sentencing; 
(2) was known to or anticipated by the court at the time of sentencing but that has 
changed significantly since the time of the sentencing; or 
(3) the court was prohibited from taking into account at the time of sentencing but would 
no longer be prohibited because of changes in applicable law. 

The FPD asserts that Ms. Price's proposed language could support a sentence reduction 
consistent with the SRA and the guidelines that accommodated an inmate's changed conditions 
or circumstances. The FPD believes that Congress included the §3583(c)(l)(A)(i) provision in 
the SRA " to allow some safety valve for post-sentencing changed circumstances" in a 
determinate sentencing system. The FPD views the statutory definition as a "flexible model" · 
which is not confined to an inmate's extreme illness, but instead permits the court to consider 
additional facts or law which changed post-sentencing and which would present a compelling 
case for a sentence reduction. 

Finally, the FPD believes that the Commission should provide a non-exclusive list of examples 
of what could qualify as extraordinary and compelling reasons. Again, the FPD points to the 
proposed list in Ms. Price's article as an appropriate application note: 

The term "extraordinary and compelling reason" includes, for example, that-
(A) the defendant is suffering from a terminal illness that significantly reduces life 
expectancy; 
(B) the defendant's ability to function within the environment of a correctional facility is 
significantly diminished because of permanent physical or mental condition for which 
conventional treatment promises no significant improvement; 
(C) the defendant is experiencing deteriorating physical or mental health as a result of the 
aging process; 
(D) the defendant has provided significant assistance to the government to a degree and 
under circumstances that was not or could not have been taken into account at the time of 
sentencing or in a post-sentencing proceeding; 
(E) the defendant would have received a significantly lower sentence had there been in 
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effect a change in applicable law that has not been made retroactive; 
(F) the defendant received a significantly higher sentence than other similarly situated 
co-defendants because of factors beyond the control of the sentencing court; 
(G) the death or incapacitation of family members capable of caring for the defendant's 
minor children, or other similarly compelling family circumstance, occurred. 

ISSUES FOR COMMENT 

The FPO believes that extending the possibility of release for aged inmates to sentences outside 
of Section 3559(c) sentences would be good policy, and notes that this portion of the statute was 
passed in 1994 as part of the "Three Strikes" legislation creating life sentences in§ 3559(c), 
which it states was the only reason it was restricted to those sentenced under that statute. The 
FPO notes that there are many other statutes which provide for extremely long, even life terms, 
e.g., the drug statutes found in 21 U.S.C. § 841(b)(l)(A). The FPO comments that the 
Commission itself has concluded that the risk of recidivism drops dramatically after age 50, and 
even more dramatically after age 70, citing to the Commission's Recidivism Report. The FPD 
references OOJ statistics demonstrating that increased sentence severity over the past twenty 
years has been accompanied by an aging prison population who has medical problems and little 
risk of re-offense. The FPO then notes a Sentencing Project report that estimates housing for an 
elderly prisoner costs $60,000 annually. The FPD concludes that the release possibility should 
be expanded to other cases. 

The FPO comments that if the expansion were available, it would be "unnecessary and unduly 
broad to exclude certain offenses from the operation of the policy as a categorical matter." The 
FPO asserts that the statute and policy statements requiring a current lack of dangerousness 
already fully address the concerns about public safety implicit in the Commission's issue for 
comment; the FPO argues that for defendants who have either served 30 years or are over 70 
years old, "there would be little reason to categorically exclude any conviction, so long as the 
current lack of dangerousness requirement remains." 

National Association of Criminal Defense Lawyers 
Carmen D. Hernandez, Vice President & Chair, Federal Sentencing Guidelines Committee 

The National Association of Criminal Defense Lawyers (NACDL) writes in response to the 
Commission's request for comment on sentence reduction motions under 18 U.S.C. § 
3582(c)(l)(A). The NACOL fully supports the American Bar Association's (ABA) proposed 
language for a policy statement, which is dated July 12, 2006, and believes the proposal provides 
detailed guidance regarding "extraordinary and compelling reasons" under 18 U.S.C. § 
3582(c)(l)(A). The NACOL further states that the criteria and examples set forth by the ABA 
capture a broad range of changed circumstances that well justify modifications to otherwise final 
sentences. The NACDL asserts that the guidance given the courts by the proposed policy 
statement would advance the goals of consistency and fairness, and fulfill the Commission's 
statutory responsibility. Though the exercise of such authority remains subject to the 
government's approval, the NACDL hopes a more detailed policy statement will encourage 
greater reliance on this valuable authority to achieve justice, avoid undue punishment, and 
dispense mercy in appropriate cases. 
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Families Against Mandatory Minimums 
Julie Stewart, President 
Mary Price, General Counsel 

The Families Against Mandatory Minimums (F AMM) writes to encourage the Commission to 
adopt the American Bar Association's (ABA) proposed policy statement, which is dated July 12, 
2006, regarding sentence reductions pursuant to 18 U.S.C. § 3582(c)(l)(A)(i). Welcoming the 
Commission's continued interest in this area, the FAMM reminds the Commissioners ofits own 
interest in motions pursuant to§ 3582(1)(A)(i), which dates back to a letter it sent to the 
Commission on June 25, 2001. The FAMM states its concern in this area is based on the Bureau 
of Prison's (BOP) limited application of § 3582(c)(l)(A)(i), noting that the BOP Director makes 
few sentence reductions per year and only on behalf of terminally ill prisoners or, more recently, 
on behalf of some whose "disease resulted in markedly diminished public safety risk and quality 
of life." In the FAMM's opinion, the legislative history of the statute reveals that Congress had a 
more robust view of what constitutes extraordinary and compelling circumstances. The FAMM 
believes that the ABA's proposed policy statement captures Congress' intent and that its 
adoption may have the added benefit of encouraging the BOP to expand the criteria it currently 
employs when evaluating a motion under§ 3582(c)(l)(A)(i) . 
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IssueNo. 8- Circuit Conflicts 

U.S. Department of Justice 
Michael J. Elston, Senior Counsel to the Assistant Attorney General 

Noting there are many important circuit conflicts concerning the federal sentencing guidelines, 
the Department of Justice (DOJ) recommends that the Commission make resolving circuit 
conflicts a priority for the current amendment cycle. The DOJ reminds the Commission that it 
has the principle responsibility to resolve circuits conflicts that involving the sentencing 
guidelines. Braxton v. United States, 500 U.S. 344, 347-49 (1991) . 
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POSSIBLE PRIORITY ISSUES 

Practitioners' Advisory Group 
Mark Flanagan and David Debold, Co-Chairs 

I. RELEVANT CONDUCT 

The P AG continues to urge the elimination of acquitted, uncharged or dismiss-ed conduct as 
sentencing considerations, or, alternatively, implementation of a beyond a reasonable doubt 
standard as to all uncharged and dismissed conduct, as well as full notice of all relevant conduct 
before the entry of a guilty plea. As it explains, use of acquitted conduct at sentencing was 
previously justified by the difference between the standards of proof at a criminal trial and those 
at sentencing. But Booker, with its emphasis on the fundamental reservation of power in the 
people through the jury, discourages the use of acquitted conduct in sentencing. Moreover, the 
P AG opines, nothing in Watts requires that acquitted conduct be considered, that it is well within 
the Commission's authority to eliminate its use in sentencing, and that it "is the right thing to 
do." Because the use of acquitted and uncharged conduct is roundly criticized, the P AG urges 
the Commission to eliminate use of such conduct as a consideration at sentencing. 

Further, the P AG submits that under the Due Process Clause of the Fifth Amendment, it is 
inappropriate to permit punishment based on unconvicted conduct, especially in those circuits 
where the factual findings at issue result in a sentence range that is given a presumption of 
reasonableness. In Apprendi and the cases that followed, the P AG argues, the Court has strongly 
indicated that such a scheme is unconstitutional. The PAG opines that the protection of 
defendants' rights truly requires a more rigorous standard if uncharged or dismissed conduct is . 
allowed to affect the guideline range. 

Finally, the P AG states that in order for a defendant to make an intelligent decision as to whether 
to accept a plea offer or proceed with his constitutionally protected right to trial, he must know 
whether the government intends to offer any relevant conduct evidence at his sentencing hearing. 
The P AG therefore recommends that the government be required to provide all such material by 
the time of plea. 

II. MANDATORY MINIMUMS 

The P AG strongly urges the Commission to revisit and update its comprehensive and critical 
study, the Mandatory Minimum Penalties iri the Criminal Justice System, released fifteen years 
ago. In its view, as Congress considers whether and how to further legislate sentencing as a 
result of Booker, a deeper understanding of the role, usefulness and effects of mandatory 
minimums will be crucial. It argues that the Commission is in the best position to revisit the 
questions and conclusions it considered in the 1991 report, gather and analyze new empirical 
evidence, and reconsider its policy recommendations. It reminds the Commission that it asserted 
last year that the questions the initial report posed remain relevant today . 
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III. RETROACTIVE APPLICATION OF THE "ROLE IN OFFENSE" 
• ADJUSTMENT TO THE BASE OFFENSE LEVEL IN DRUG CASES 

• 
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The PAG urges the Commission to make retroactive the 2004 "role in offense" cap for drug 
offenses with adjustments calibrated to the base offense level for the offense of conviction. In its 
view, the reasons that compelled the Commission to adopt this prospective measure of justice for 
defendants hold especially true for those already imprisoned, in part because their lengthy 
sentences moved the Commission to design the relief in the first place. Further, the P AG argues 
that retroactivity is justified in light of the factors (set forth in the Commentary to §lBl.10) the 
Commission takes into account in making a retroactivity determination: the purpose of the 
amendment; the magnitude of the change; and the level of difficulty in applying the change 
retroactively. 

IV. CREDITING UNDISCHARGED TERMS OF IMPRISONMENT 

The P AG states that an anomaly in §501.3 recently came to its attention and it believes this 
anomaly warrants the Commission's attention and action. As currently drafted, the PAG states 
that the provisions in subsection (1) and (2) of §50 l .3(b ), which mandate the sentence to be 
imposed for the instant offense, creates a potential for inequity. The P AG argues that the only 
mechanism within the guidelines for avoiding this inequitable result is for the court to impose a 
concurrent, or partially concurrent, sentence to "achieve a reasonable punishment." Such a 
determination is wholly discretionary and, therefore, in its opinion, is an inadequate safeguard 
against the disparity stemming from§ 5Gl.3{b)'s mandatory language. The PAG submits that the 
appropriate course is to delete the enhancement language as follows: 

If ... a term of imprisonment resulted from another offense that is relevant 
conduct to the instant offense of conviction under the provisions of subsections 
(a)(l), (a)(2), or (a)(3) of §lBl.3 (Relevant Conduct) and that was tl1e basis fut an 
increase in the offense level fut the instant offense nndet Chapter Two (Offense 
Conduct) 01 Chapter Tlnee (Adjnstments), the sentence for the instant offense 
shall be imposed as follows .... 

So constructed, the PAG argues, §501 .3 is more consistent with Congress's directives regarding 
concurrent and consecutive sentences in 28 U.S.C. §§ 994(I)(l){A), (1)(2), and (v). 

Federal Public and Community Defenders 
Jon M. Sands, Chair, Federal Defender Sentencing Guidelines Committee 
Amy Baron-Evans, Federal Public Defender 
Anne Blanchard, Sentencing Resource Counsel 

I. PROCEDURAL FAIRNESS AND ACCURACY 

The FPD believes that the preponderance of evidence standard that governs factual 
determinations under the guidelines fails to ensure procedural fairness and accuracy at 
sentencing. It further contends that the Policy Statement at §6Al .3 may actually invite 
unreliable and unfair sentencing practices that result in questionable outcomes in individual cases 
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and taints the perceived legitimacy of the system. The FPD includes an appendix of cases with 
its submission which provides examples of these application issues. The FPD recommends that 
the Commission remove the commentary regarding the "preponderance of evidence standard" at 
§6Al .3 and either recommend a higher standard or refrain from making any recommendation. 

The FPD also urges the Commission to delete commentary recommending the use of hearsay at 
sentencing, and to make clear that any information used must be accurate, not "probably 
accurate." It reports that the Commission's advice regarding "indicia of reliamlity'' is routinely 
ignored because it is cancelled out by the advice that inadmissible information need only be 
"probably accurate." See §6Al.3. The FPD believes such advice results in the admission of 
unreliable or even false testimony that defendants must then disprove, but are often not afforded 
a meaningful opportunity to do so as the purported witnesses are not produced in court or even 
identified. In the appendix of cases attached to its submission, the FPD provides extensive case 
law to support its arguments. The FPD concludes that the use of information that is "probably 
accurate" invites the use of unreliable evidence at sentencing and may violate both the 
Constitution's Due Process and Confrontation Clauses. 

II. RELEVANT CONDUCT 

A. RELEVANT CONDUCT IS DETRIMENT AL TO THE GOALS OF THE 
SENTENCING REFORM ACT 

The FPD entreats the Commission to abolish the use of uncharged, dismissed and acquitted 
offenses when calculating relevant conduct. It contends that by ''transferring power to 
prosecutors, this type of relevant conduct has accomplished the opposite of the theory used to 
justify it" and "results in unfairness, unwarranted disparity and unwarranted uniformity, and the 
guidelines are constitutionally vulnerable as long as it exists." If the Commission declines to 
eliminate the use of such conduct, the FPD recommends that the Commission at least "abolish 
the use of acquitted conduct, recommend the beyond a reasonable doubt standard for uncharged 
and dismissed conduct, and recommend notice of all relevant conduct before entry of a guilty 
plea." 

1. Unfairness, Inaccuracy, Unwarranted Disparity: The FPD cites the Commission's Fifteen 
Year Report, which states "research suggested significant disparities in how [the relevant 
conduct] rules were applied," and "questions remain about how consistently it can be applied," 
given that "disputes must be resolved based on potentially untrustworthy factors, such as the 
testimony of co-conspirators." It observes that many, if not all, probation officers incorporate the 
prosecutor's written version of the facts or law enforcement reports directly into the PSR imoome 
circuits, these factual recitations are thereby transformed into "evidence" which the defendant 
must rebut. 

2. Transfer of Power to Prosecutors: The FPD notes that the relevant conduct rules were based 
on concerns that a charge system would transfer power to prosecutors and thereby increase 
disparities, but asserts that the relevant conduct rules "are not working as intended," and "tend to 
work in one direction." The FPD contends that as a result of this transfer, the government need 
not produce the purported source of the information, the defendant has no right to cross-examine 
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the purported source, and often the source is not even identified, all of which the guidelines 
encourage. In this way, the ''burden is effectively or explicitly shifted to the defendant." 

3. Unwarranted Uniformity: The FPO believes that relevant conduct exacerbates the guidelines' 
over-emphasis on quantity and neglect of personal culpability, creating sentences that are vastly 
disproportionate to culpability and unwarranted uniformity among unlike offenders. It reports 
that probation officers and judges routinely apply concepts of "foreseeability'' and ''jointly 
undertaken activity'' in a manner that obliterates important distinctions in culpability. 

4. Unwarranted Disparity: The FPO believes that relevant conduct is not consistently applied 
because of "ambiguity in the language of the rule, discomfort with the role of law enforcement in 
establishing relevant conduct, and discomfort with the severity of sentences that often result" and 
"prosecutors, judges and defense counsel circumvent the rules because they feel they are unjust." 
It agrees that while circumvention can result in sentences that "are better suited to achieve the 
purposes of sentencing than the sentence that would result from strict adherence to every 
applicable law," these decisions are controlled by prosecutors and only benefit some defendants 
and not others, resulting in unwarranted disparity and sentences that are often disproportionate to 
the seriousness of the offense. 

B. RELEVANT CONDUCT IS CONSTITUTIONALLY UNSOUND 

The FPO notes that five justices in the majority in Blakely and in the constitutional majority in 
Booker (all still on the Court) were "appalled" that the equivalent of convictions for uncharged, 
dismissed and acquitted crimes were being obtained without the fundamental components of the 
adversary system the Framers intended, i.e., notice, jury trial, and proof beyond a reasonable 
doubt. The justices held that "real conduct" sentencing is an "assault" on the Sixth 
Amendment's "'fundamental reservation of power' in the people within 'our constitutional 
structure."' 

III. DRUG GUIDELINES 

The FPO urges the Commission to revise the guidelines applicable in drug cases to more 
accurately and fairly reflect a defendant's actual level of culpability and participation in the 
offense, the need for deterrence, the need for incapacitation, and the efficacy of treatment and 
rehabilitation. It believes that increased sentences for drug offenses have been "the major cause 
of federal prison population growth" since the guidelines' inception, and a "primary cause" of 
racial disparity in sentencing. The FPO observes that since the early 1990s, the Commission has 
received a stream of evidence from its own research staff, other experts, judges, and even the 
Department of Justice and the Bureau of Prisons that the guidelines produce sentences in drug 
cases that are far greater than necessary to achieve sentencing purposes in many cases, result in 
unwarranted disparity, and require excessive uniformity. 

A. WHAT CONGRESS INTENDED 

In enacting the Anti-Drug Abuse Act of 1986 (ADAA), the FPD asserts that Congress intended 
to create a two-tiered penalty structure aimed at "discrete categories of traffickers": a ten-year 
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mandatory minimum for "major" traffickers, and a five-year mandatory minimum for "serious" 
traffickers. Congress selected quantities of particular drugs possessed, controlled, directed or 
handled by the defendant as a proxy to identify "major" and "serious" traffickers. 

B. SEVERITY BROADENED AND INCREASED BY THE COMMISSION 

In the FPD's opinion, the Commission extended the ADAA's quantity-based approach ''well 
beyond those judgments that flow naturally from deference to congressional decisions," and 
notes that the Commission gave no contemporaneous explanation for doing so. 

The FPD observes that the Commission has added a variety of aggravating factors that increase 
the guideline sentence above that dictated by quantity, and some of these factors double count 
aspects of the offense that Congress contemplated would be reflected in quantity. The FPD 
acknowledges the explanation given in the Fifteen Year Report that the Commission decided not 
to give more weight to mitigating role in the offense because guideline sentences might conflict 
with mandatory minimum sentences in some cases. 

The FPD also contends that the Commission's definition of"relevant conduct" is not consistent 
with Congress' intention of focusing resources on major and serious traffickers based on 
quantities possessed, controlled, directed or handled by the individual defendant in the offense of 
conviction: It increases the sentence based on amounts involved in separate transactions of 
which the defendant was not convicted and on amounts "reasonably foreseeable" to the 
defendant in "jointly undertaken criminal activity." 

In the FPD's estimation, the Commission's actions resulted in prison terms "far above what had 
been typical in past practice, and in many cases above the level required by the literal terms of 
the mandatory minimum statutes." 

C. SEVERITY DISPROPORTIONATE TO THE SERIOUSNESS OF THE 
OFFENSE, UNWARRANTED UNIFORMITY, UNWARRANTED 
DISPARITY 

By elevating the impact of quantity to the exclusion of offense circumstances and offender 
characteristics pertinent to personal culpability, the FPD believes that the guidelines overstate the 
seriousness of the offense even from a pure ''just deserts" perspective. It asserts that the quantity-
driven rules "mandate inequity'' and "excessive uniformity'' by "requiring that different cases be 
treated alike," with rules that make arbitrary distinctions among offenders, creating a false 
prec1s10n. 

In the FPD's opinion, the Commission has inexplicably encouraged upward departure in the 
event drug quantity happens to understate offense seriousness, but has not invited downward 
departures, though "these are the guidelines most in need of rationalizing interpretation." 
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