
defendant, or a person for whose conduct the defendant is accountable under §lBl.3 
(Relevant Conduct), completed the actions sufficient to constitute the offense of unlawfully 
manufacturing a controlled substance or attempting to manufacture a controlled substance 
unlawfully. 

3. In certain cases, the defendant will be convicted of an offense involving a listed chemical 
covered under this guideline, and a related offense involving an immediate precursor or other 
controlled substance covered under §2Dl.1 (Unlawfully Manufacturing, Importing, 
Exporting, or Trafficking). For example, P2P (an immediate precursor) and methylamine (a 
listed chemical) are used together to produce methamphetamine. Determine the offense level 
under each guideline separately. The offense level for methylamine is determined by using 
§2Dl.11. The offense level for P2P is determined by using §2Dl.1 (P2P is listed in the Drug 
Equivalency Table under Cocaine and Other Schedule I and II Stimulants (and their 
immediate precursors)). Under the grouping rules of §3Dl.2(b), the counts will be grouped 
together. Note that in determining the scale of the offense under §2Dl.1, the quantity of both 
the controlled substance and listed chemical should be considered (~ee Application Note 12 in 
the Commentary to §2Dl.1). 

4. Cases Involving Multiple Chemicals.-

(A) Determining the Base Offense Level for Two or More Chemicals.-Except as 
provided in subdivision (BJ, if the offense involves two or more chemicals, use the 
quantity of the single chemical that results in the greatest offense level, regardless of 
whether the chemicals are set forth in different tables or in different categories {i&., 
list I or list 11) under this guideline. 

Example: The defendant was in possession of five kilograms of ephedrine and 300 
grams of hydriodic acid. Ephedrine and hydriodic acid typically are used together in 
the same manufacturing process to manufacture methamphetamine. The base offense 
level for each chemical is calculated separately and the chemical with the higher 
base offense level is used. Five kilograms of ephedrine result in a base offense level 
of level 38; 300 grams ofhydriodic acid result in a base offense level of level 26. In 
this case, the base offense level would be level 38. 

(BJ Determining the Base Offense Level for Offenses involving Ephedrine, 
Pseudoephedrine, or Phenylpropanolamine.-Jfthe offense involves two or more 
chemicals each of which is set forth in the Ephedrine, Pseudoephedrine, and 
Phenylpropanolamine Quantity Table, (i) aggregate the quantities of all such 
chemicals, and (ii) determine the base offense level corresponding to the aggregate 
quantity. 

Example: The defendant was in possession of 80 grams of ephedrine and 50 grams 
of phenylpropanolamine, an aggregate quantity of 130 grams of such chemicals. The 
base offense level corresponding to that aggregate quantity is level 32. 

(C) Upward Departure.-In a case involving two or more chemicals used to manufacture 
different controlled substances, or to manufacture one controlled substance by 
different manufacturing processes, an upward departure may be warranted if the 
offense level does not adequately address the seriousness of the offense. 

5. Convictions under 21 US.C. §§ 841 (c)(2) and (j)(l), and 960(d)(2), (d)(3), and (d)(4) do not 
require that the defendant have knowledge or an actual belief that the listed chemical was to 
be used to manufacture a controlled substance unlawfully. In a case in which the defendant 
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possessed or distributed the listed chemical without such knowledge or belief. a 3-level 
reduction is provided to reflect that the defendant is less culpable than one who possessed or 
distributed listed chemicals knowing or believing that they would be used to manufacture a 
controlled substance unlawfully. 

6. Subsection (b)(3) applies if the conduct/or which the defendant is accountable under §lBl.3 
(Relevant Conduct) involved any discharge, emission, release, transportation, treatment, 
storage, or disposal violation covered by the Resource Conservation and Recovery Act, 42 
U.S.C. § 6928(d), the Federal Water Pollution Control Act, 33 U.S.C. § l 319(c), or the 
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§ 
5124, 9603(b). In some cases, the enhancement under subsection (b)(3) may not adequately 
account for the seriousness of the environmental harm or other threat to public health or 
safety (including the health or safety of/aw enforcement and cleanup p ersonnel) . In such 
cases, an upward departure may be warranted. Additionally, any costs of environmental 
cleanup and harm to persons or property should be considered by the court in determining 
the amount of restitution under §5£1.1 (Restitution) and in fashioning appropriate conditions 
of supervision under §§5Bl.3 (Conditions of Probation) and 5Dl.3 (Conditions of Supervised 
Release) . 

7. Al!plication of Subsection (b)(4) .-For purposes of subsection (b)(4), "mass-marketing by 
means of an interactive computer service" means the solicitation, by means of an interactive 
computer service, of a large number of persons to induce those persons to purchase a 
controlled substance. For example, subsection (b)(4) would apply to a defendant who 
operated a web site to promote the sale of Gamma-butyrolactone (GBL) but would not apply 
to coconspirators who use an interactive computer service only to communicate with one 
another in furtherance of the offense. "Interactive computer service",for purposes of 
subsection (b)(4) and this note, has the meaning given that term in section 230(e)(2) of the 
Communications Act of 1934 (47 U.S.C. § 230(/)(2)). 

R. lnmosition o(Consecutive Sentence (or 2 1 U. S. C. S 865.-Section 865 of title 21. United 
Stat<?s Code, rl:'quires the imposition of"a mandot01y consecutive term c?f imprisonment of not 
more than 15 y ears. In order to comp(v H'itl, the relevant statllfe, the court should determine 
1he appropriate "total punislnnent" and, on the j udgment form, divide the sentence between 
the sentence u!lributab!e to the underlying drug o.fii.mse and the senh'nce attriblllab!e to 2 I 
U.S.C. § 865, q1ec[fj ·i11g the number of months to be served consecutive~r_ fbr the conviction 
under 21 U.S'.C. § 865. [For example, f/"the applicable adjusted guideline range is 151-188 
months and the court determines a "Iota/punishment" of 151 months is appropriate, a 
sentence of 130 monthsfiw th:: underlying offense plus 21111011thsfor the conduct covered by 
21 U.S.C. § 865 would achieve the "tow! punishment" in a manner that sati4ies the statutrny 
requirement of a consecutive sentence.] 

Backw:ound: Offenses covered by this guideline involve list I chemicals (including ephedrine, 
pseudoephedrine, and pheylpropanolamine) and list II chemicals. List I chemicals are important to 
the manufacture of a controlled substance and usually become part of the final product. For example, 
ephedrine reacts with other chemicals to form methamphetamine. The amount of ephedrine directly 
affects the amount of methamphetamine produced. List II chemicals are generally used as solvents, 
catalysts, and reagents. 

Appendix A (Statutory Index) 

21 U.S.C. § 84l(f)(l) 
21 U.S.C. § 841 (g) 

2D1.11, 2D1.13 
2D1.1 

* * * 
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21 u.s.c. § 860 
21 U.S.C. § 860a 

21 U.S.C. § 864 
21 u.s.c. § 865 

Issues for Comment: 

2D1.2 
2Dl.l 

2DI.12 
2D1 .l, 2D1 .11 

* * * 

1. Section 201 of the Adam Walsh Child Protection and Safety Act of 2006, Pub. L. 109-248, 
created a new offense in 21 U.S.C. § 841 (g) for "knowingly using the Internet to distribute a 
date rape drug to any person, knowing or with reasonable cause to believe that (A) the drug 
would be used in the commission of criminal sexual conduct; or (B) the person is not an 
authorized purchaser." The Commission requests comment regarding this offense, 
particularly with respect to the criminal sexual conduct aspect. The proposed amendment 
presents two options. Option One would provide a [two-] [four-] level increase if the 
defendant was convicted under 21 USC.§ 841 (g), regardless of what the defendant knew or 
had reasonable cause to believe. Option Two would provide a four-level increase if the 
defendant was convicted under 21 US. C. § 841 (g) and the defendant knew or had reason to 
believe the drug would be used in the commission of criminal sexual conduct. Option Three 
would provide a six level increase with a floor of 29 if the defendant knew the drug would be 
used in the commission of criminal sexual conduct, and a three level increase with a floor of 
26 if the defendant had reasonable cause to believe that the drug would be used to commit 
criminal sexual conduct. Where the defendant sold the drug using the internet to an 
unauthorized purchaser, add two levels. Is there an alternative approach that the 
Commission should consider with respect to the criminal sexual abuse aspect of the offense? 
For example, should the Commission provide a cross reference to the criminal sexual abuse 
guidelines (§ §2A3. l-2A3. 4) for defendants convicted under 21 US. C. § 841 (g)(A) even 
though it is not the defendant who committed the criminal sexual conduct? 

The Commission also requests comment regarding whether any enhancement for a conviction 
under 21 US. C. § 841 (g) also should provide a minimum offense level. If so, what offense 
level would be appropriate? 

2. Section 860a of title 21, United States Code, prohibits manufacturing or distributing, or 
possessing with the intent to manufacture or distribute, methamphetamine on a premises in 
which an individual under the age of 18 years is present or resides. Two options are 
presented. The first option uses the existing §2Dl.1 (b)(8)(C) in cases where the government 
proves that manufacturing methamphetamine poses a substantial risk of harm to the minor 
(add 6 levels with a floor of 30), and in all other cases (j.e. distribution and possession with 
intent to distribute), add two levels. The second option presumes that manufacturing 
methamphetamine on premises where a minor resides or was present poses a risk of harm 
and thus calls for adding six levels with a floor of 29. In distribution or possession with 
intent to distribute cases, option two would add three levels with a floor of 15. The 
Commission requests comment on which option is preferable, or whether there is an 
alternative approach that should be considered. If Option One's approach were to be 
adopted, the Commission requests comment regarding whether the substantial risk of harm 
enhancement (currently in §2Dl.1 (b)(8)(C) but proposed to be redesignated as 
§2Dl.l(b)(l l)(C)) should be expanded to include distribution ofmethamphetamine such that 
distribution offenses that create a substantial risk of harm to the life of a minor or 
incompetent also would be subject to the six-level enhancement and the minimum offense 
level of 30. Similarly, should it be expanded to include possession with intent to distribute or 
manufacture? If so, what would constitute a substantial risk of harm to the life of a minor or 
incompetent in a case involving methamphetamine distribution or possession with intent to 
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distribute or manufacture methamphetamine? With regard to Option Two, the Commission 
requests comment on whether the six level increase with a floor of 29, and the three level 
increase with a floor of 15, in manufacturing and distribution cases, respectively, is 
appropriate, or whether other levels would be more appropriate for the offense. 

Both options presented in the proposed amendment are statute of conviction based. As an 
alternative to a statute of conviction based enhancement, the Commission requests comment 
regarding whether any enhancement that implements 21 U.S.C. § 860a should be relevant 
conduct based. Additionally, rather than limit an enhancement to the manufacture and/or 
distribution of methamphetamine where a minor resides or is present, should the Commission 
expand any enhancement to all drugs. Finally, should the Commission expand the 
enhancement to apply when this conduct occurs where an incompetent resides or is present? 

3. The USA PATRIOT Improvement and Reauthorization Act of 2005, Pub. L. 109-177, 
established a new offense at 21 U.S.C. § 865 that provides a mandatory consecutive sentence 
of not more than 15 years' imprisonment for any drug offense involving the smuggling of 
methamphetamine or methamphetamine precursor chemical while using a dedicated 
commuter lane, an alternative or accelerated inspection system, or other facilitated entry 
program for entry into the United States. The proposed amendment provides a two-level 
enhancement in §§2Dl.1 (b)(5) and 2Dl.11 (b)(5) if the defendant is convicted in 21 U.S.C. 
§ 865. 

The Commission requests comment regarding this proposed enhancement. Specifically, the 
Commission requests comment on the following: 

(a) Should this enhancement be greater than two levels and, if so, what would be 
appropriate? Additionally, should there be a minimum offense level and, if so, what 
offense level would be appropriate? 

(b) Should the Commission provide an enhancement in §§2Dl.1 and 2Dl.11. that applies 
if the offense involved the use of a facilitated entry program to import drugs, 
regardless of the type of drug the defendant is convicted of importing, or conspiring 
to import, under 21 U.S.C. § 960 or§ 963, respectively? 

(c) Should the Commission amend §3Bl.3 (Abuse of Position of Trust or Use of Special 
Skill), Application Note 2, to include offenses that involve use of a facilitated entry 
program into the United States among cases that receive the §3Bl.3 adjustment? If 
so, should the Commission provide a special instruction in §§2Dl.1 and 2Dl.11 that 
§3Bl.3 applies if the defendant is convicted of an offense under 21 U.S.C. § 865? 

148 



8. Immigration 

Synopsis of Proposed Amendment: In April 2006, the Commission promulgated a number of 
amendments to the immigration guidelines, primarily focusing on smuggling offenses. These 
amendments became effective November 1, 2006. This proposed amendment addresses the number of 
aliens involved in an offense, the number of documents involved in an offense, and options for 
modifying to §2LJ.2 (Unlawfully Entering or Remaining in the United States). Two issues for 
comment follow the proposed amendment. The first requests input regarding base offense levels in 
§§2LJ.1 (Smuggling, Transporting, or Harboring an Unlawful Alien), 2L2.1 (Trafficking in a 
Document Relating to Naturalization, Citizenship, or Legal Resident Status, or a United States 
Passport; False Statement in Respect to the Citizenship or Immigration Status of Another; Fraudulent 
Marriage to Assist Alien to Evade Immigration Law), and 2L2.2 (Fraudulently Acquiring Documents 
Relating to Naturalization, Citizenship, or Legal Resident Status for Own Use; False Personation or 
Fraudulent Marriage by Alien to Evade Immigration Law; Fraudulently Acquiring or Improperly 
Using a United States Passport). The second issue requests comment regarding Lopez v. Gonzalez, 
127 S.Ct. 625 (Dec. 5, 2006). 

Number o[Aliens and Number o{Documents 

The proposed amendment provides two options for amending §2Ll.1 (b)(2) and 2L2.1 (b)(2) 
regarding the number of aliens and number of documents, respectively, involved in the offense. The 
first option maintains the current structure of the table, which provides a three-level increase for 
offenses involving six to 24 aliens, a six-level increase for offenses involving 25 to 99 aliens, and a 
nine-level increase for offenses involving 100 or more aliens. Option One amends the table to 
provide a nine-level increase for offenses involving JOO to 199 aliens, a [12)-level increase for 
offenses involving 200 to 299 aliens, and a [15]-level increase for offenses involving 300 or more 
aliens. Option Two, in part, mirrors Option One by providing the same increases at the top end of the 
table for offenses involving 100 or more aliens. However, Option Two also provides smaller 
categories at the low end of the table. Offenses involving six to [15} aliens would receive an increase 
of three levels, [16 to 49} aliens would receive an increase of [six] levels, and [50 to 99} aliens would 
receive an increase of [nine] levels. 

§2LJ.2 (Unlawfully Entering or Remaining in the United States) 

The current structure of §2Ll.2 requires the court, using the "categorical approach," to 
assess whether a prior conviction qualifies for a particular category under the guideline. This 
analysis is often complicated by lack of documentation, competing case law decisions, and the volume 
of cases. In addition, §2Ll .2 contains different definitions of covered offenses from the statute. 
Courts, then, are faced with making these assessments multiple times in the same case. The proposed 
amendment provides six options to address the complexity of this guideline. 

The first, second, and third options amend the structure of §2LJ.2 by using the statutory 
definition of aggravated felony in combination with the length of the sentence imposed for that prior 
felony conviction. Option One provides a 16-level increase for an aggravated felony in which the 
sentence of imprisonment imposed exceeded 13 months; a 12-level increase for an aggravated felony 
in which the sentence of imprisonment imposed was less than 13 months; and an eight-level increase 
for all other aggravated felonies. Option Two provides a 16-level increase for an aggravated felony 
in which the sentence of imprisonment imposed exceeded two years; a 12-level increase for an 
aggravated felony in which the sentence of imprisonment imposed was at least one year, but less than 
two years; and an eight-level increase for all other aggravated felonies. Option Three, mirroring the 
criminal history guidelines, provides a 16-level increase for an aggravated felony in which the 
sentence imposed exceeded 13 months; a 12-level increase for an aggravated felony in which the 
sentence imposed was at least 60 days but did not exceed 13 months; and an eight-level increase for 

149 



all other aggravated felonies. 

For Options One through Three, the proposed amendment also eliminates the categories of 
crimes of violence and drug trafficking offenses from §2LJ.2(b)(l)(E) (three or more misdemeanor 
offenses). 

The fourth option maintains the current structure of §2Ll .2, except that the categories of 
offenses delineated under this guideline are defined by 8 U.S.C.§1101 (a)(43), the statute providing 
definitions for "aggravated felonies". Additionally, this option provides use of length of sentence of 
imprisonment imposed in conjunction with "crime of violence" to further distinguish between the 
numerous types of prior convictions that fall within this category. 

The proposed amendment also provides for an upward departure in any case in which 
reliable information indicates that the elements of the offense set forth in the prior conviction under-
represent the seriousness of that prior offense. This note is modeled after §4Al.3 and could be used 
in conjunction with any of Options One through Four. 

The fifih option provides an increased base offense level and a reduction if the prior 
conviction is not a felony. 

The sixth option provides a 20-level increase for prior convictions for a national security or 
terrorism offense and creates further distinctions among type of conviction and length of prior 
sentence in relation to enhancements based on specific offense characteristics. 

Proposed Amendment: 

§2Ll.1. Smuggling. Transporting. or Harboring an Unlawful Alien 

(a) Base Offense Level: 

(I) 25, if the defendant was convicted under 8 U.S.C. § 1327 ofa 
violation involving an alien who was inadmissible under 8 U.S.C. 
§ l l 82(a)(3); 

(2) 23, if the defendant was convicted under 8 U.S.C. § 1327 of a 
violation involving an alien who previously was deported after a 
conviction for an aggravated felony; or 

(3) 12, otherwise. 

(b) Specific Offense Characteristics 

(I) If (A) the offense was committed other than for profit, or the offense 
involved the smuggling, transporting, or harboring only of the 
defendant's spouse or child (or both the defendant's spouse and 
child), and (B) the base offense level is determined under subsection 
(a)(2), decrease by 3 levels. 

(2) If the offense involved the smuggling, transporting, or harboring of 
six or more unlawful aliens, increase as follows: 

Number of Unlawful Aliens 
Smuggled, Transported, or 
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Harbored Increase in Level 
[Option I (number of aliens): 

(A) 6-24 add3 
(8) 25-99 add 6 
(C) 100 01 lilOIC-199 add 9; 
(D) 200-299 add [12] 
(E) 300 or more add [15].] 

[Option 2 (number of aliens): 
(A) 6-[15] add 3 
(B) [ 16-49] add [6] 
(C) [50-99] add [9] 
(D) [100-199] add [12] 
(E) [200-299] add [15] 
(F) [300 or more] add [18].] 

(3) If the defendant committed any part of the instant offense after 
sustaining (A) a conviction for a felony immigration and 
naturalization offense, increase by 2 levels; or (8) two (or more) 
convictions for felony immigration and naturalization offenses, each 
such conviction arising out of a separate prosecution, increase by 4 
levels. 

(4) If the defendant smuggled, transported, or harbored a minor who was 
unaccompanied by the minor's parent or grandparent, increase by 2 
levels. 

(5) (Apply the Greatest): 

(A) If a firearm was discharged, increase by 6 levels, but if the 
resulting offense level is less than level 22, increase to level 
22. 

(8) If a dangerous weapon (including a firearm) was brandished 
or otherwise used, increase by 4 levels, but if the resulting 
offense level is less than level 20, increase to level 20. 

(C) If a dangerous weapon (including a firearm) was possessed, 
increase by 2 levels, but if the resulting offense level is less 
than level 18, increase to level 18. 

(6) If the offense involved intentionally or recklessly creating a 
substantial risk of death or serious bodily injury to another person, 
increase by 2 levels, but if the resulting offense level is less than level 
18, increase to level 18. 

(7) If any person died or sustained bodily injury, increase the offense 
level according to the seriousness of the injury: 

Death or Degree of Injury Increase in Level 

(A) Bodily Injury add 2 levels 
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(B) 
(C) 

(D) 

Serious Bodily Injury 
Permanent or Life-Threatening 
Bodily Injury 
Death 

add 4 levels 

add 6 levels 
add 10 levels. 

(8) If an alien was involuntarily detained through coercion or threat, or 
in connection with a demand for payment, (A) after the alien was 
smuggled into the United States; or (B) while the alien was 
transported or harbored in the United States, increase by 2 levels. If 
the resulting offense level is less than level 18, increase to level 18. 

(9) If the defendant was convicted under 8 U.S.C. § 1324(a)(4), increase 
by 2 levels. 

( c) Cross Reference 

(1) If death resulted, apply the appropriate homicide guideline from 
Chapter Two, Part A, Subpart 1, if the resulting offense level is 
greater than that determined under this guideline. 

Commentary 

Statutory Provisions: 8 US.C. §§ 1324(a), 1327. For additional statutory provision(s), see Appendix 
A (Statutory Index). 

Application Notes: 

1. Definitions.-For purposes of this guideline: 

"The offense was committed other than for profit" means that there was no payment or 
expectation of payment for the smuggling, transporting, or harboring of any of the unlawful 
aliens. 

"Number of unlawful aliens smuggled, transported, or harbored" does not include the 
defendant. 

"Aggravated felony" is defined in the Commentary to §2LJ.2 (Unlawfully Entering or 
Remaining in the United States). 

"Child" has the meaning set forth in section 1 OJ (b)(l) of the Immigration and Nationality Act 
(8 USC.§ JJOJ(b)(l)). 

"Spouse" has the meaning set forth in 101 (a)(35) of the Immigration and Nationality Act 
(8 US.C. § JJOJ(a)(35)) . 

"Immigration and naturalization offense" means any offense covered by Chapter Two, Part L. 

"Minor" means an individual who had not attained the age of 16 years. 

"Parent" means (A) a natural mother or father; (B) a stepmother or stepfather; or (C) an 
adoptive mother or father. 
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2. Interaction with §3Bl.l.-For the purposes of §3Bl.l (Aggravating Role), the aliens 
smuggled, transported, or harbored are not considered participants unless they actively 
assisted in the smuggling, transporting, or harboring of others. In large scale smuggling, 
transporting, or harboring cases, an additional adjustment from §3Bl.l typically will apply. 

3. Upward Departure Provisions.-An upward departure may be warranted in any of the 
following cases: 

(A) The defendant smuggled, transported, or harbored an alien knowing that the alien 
intended to enter the United States to engage in subversive activity, drug trafficking, 
or other serious criminal behavior. 

(B) The defendant smuggled, transported, or harbored an alien the defendant knew was 
inadmissible for reasons of security and related grounds, as set forth under 8 U.S. C. 
§ 1182(a)(3). 

(C) The offense involved substantially more than +ee-300 aliens. 

4. Prior Convictions Under Subsection (b)(3).-Prior felony conviction(s) resulting in an 
adjustment under subsection (b)(3) are also counted for purposes of determining criminal 
history points pursuant to Chapter Four, Part A (Criminal History). 

5. Application o(Subsection (b)(6).-Reckless conduct to which the adjustment from subsection 
(b)(6) applies includes a wide variety of conduct (g,g_, transporting persons in the trunk or 
engine compartment of a motor vehicle, carrying substantially more passengers than the 
rated capacity of a motor vehicle or vessel, or harboring persons in a crowded, dangerous, or 
inhumane condition). If subsection (b)(6) applies solely on the basis of conduct related to 
fleeing from a law enforcement officer, do not apply an adjustment from §3Cl.2 (Reckless 
Endangerment During Flight). Additionally, do not apply the adjustment in subsection (b)(6) 
if the only reckless conduct that created a substantial risk of death or serious bodily injury is 
conduct for which the defendant received an enhancement under subsection (b)(5). 

6. Jnagplicabilitv of§3Al.3.-Jf an enhancement under subsection (b)(8) applies, do not apply 
§3Al.3 (Restraint of Victim). 

Background: This section includes the most serious immigration offenses covered under the 
Immigration Reform and Control Act of 1986. 

§2L2.1. Trafficking in a Document Relating to Naturalization, Citizenship, or Legal 
Resident Status, or a United States Passport; False Statement in Respect to the 
Citizenship or Immigration Status of Another; Fraudulent Marriage to Assist 
Alien to Evade Immigration Law 

(a) Base Offense Level: 11 

(b) Specific Offense Characteristics 

(1) If the offense was committed other than for profit, or the offense 
involved the smuggling, transporting, or harboring only of the 
defendant's spouse or child (or both the defendant's spouse and 
child), decrease by 3 levels. 

(2) If the offense involved six or more documents or passports, increase 
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[Option 1: 

[Option 2: 

as follows: 

Number of 
Documents/Passports 

(A) 
(B) 
(C) 
(D) 
(E) 

(A) 
(B) 
(C) 
(D) 
(E) 
(F) 

6-24 
25-99 
100 01 mot e-199 
200-299 
300 or more 

6-[ 15] 
[ I 6-49] 
[50-99] 
[100- 199] 
[200-299] 
[300 or more] 

Increase in Level 

add3 
add 6 
add 9-: 
add [12) 
add (15.]] 

add 3 
add [6] 
add [9] 
add [12] 
add [15] 
add [18].] 

(3) If the defendant knew, believed, or had reason to believe that a 
passport or visa was to be used to facilitate the commission of a 
felony offense, other than an offense involving violation of the 
immigration laws, increase by 4 levels. 

(4) If the defendant committed any part of the instant offense after 
sustaining (A) a conviction for a felony immigration and 
naturalization offense, increase by 2 levels; or (B) two ( or more) 
convictions for felony immigration and naturalization offenses, each 
such conviction arising out of a separate prosecution, increase by 4 
levels. 

(5) If the defendant fraudulently obtained or used (A) a United States 
passport, increase by 4 levels; or (B) a foreign passport, increase by 2 
levels. 

Commentary 

Statutory Provisions: 8 US.C. §§ 1160(b)(7)(A), 1185(a)(3), (4), 1325(b), (c); 18 US.C. §§ 1015, 
I 028, 1425-1427, 1542, I 544, 1546. For additional statutory provision(s), Appendix A (Statutory 
Index). 

Application Notes: 

I. For purposes of this guideline-

"The offense was committed other than for profit" means that there was no payment or 
expec talion of payment for the smuggling, transporting, or harboring of any of the unlawful 
aliens. 

"Immigration and naturalization offense" means any offense covered by Chapter Two, Part L. 

"Child" has the meaning set forth in section I OJ (b)(J) of the Immigration and Nationality Act 
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(8 USC.§ JJOl(b)(l)). 

"Spouse" has the meaning set forth in section 101 (a)(35) of the Immigration and Nationality 
Act (8 USC.§ 1 JOJ(a)(35)). 

2. Where it is established that multiple documents are part of a set of documents intended/or 
use by a single person, treat the set as one document. 

3. Subsection (b)(3) provides an enhancement if the defendant knew, believed, or had reason to 
believe that a passport or visa was to be used to facilitate the commission of a felony offense, 
other than an offense involving violation of the immigration laws. Jfthe defendant knew, 
believed, or had reason to believe that the felony offense to be committed was of an especially 
serious type, an upward departure may be warranted. 

4. Prior felony conviction(s) resulting in an adjustment under subsection (b)(4) are also counted 
for purposes of determining criminal history points pursuant to Chapter Four, Part A 
(Criminal History). 

5. Armlication ofS11hsection (h)(2 i. -·If the offense involved substantially more than +(}(}JOO 
documents, an upward departure may be warranted. 

§2L1.2. 

* * * 
Unl,mfulh Ente1 ing 01 Remaining in the United States 

(a) 

(b) 

Base Offense Lev el. 8 

Specific Offense Chm actex istic 

(I) Apply the 6I eatest. 

If tire defendant p1evioasly was dcpo1ted, 01 anlawfully iemained in 
the United States, afte1 

(A) 

(B) 

(C) 

(D) 

(E) 

a conviction f01 a felony that is (i) a d10g ttafficking offense 
f01 which the sentence imposed exceeded 13 months, (ii) a 
clime of violence, (iii) a foemms offense, (iv) a child 
po111og1aphy offense, (v) a national secmity 01 te1101ism 
offense, (vi) a human bafficking offeuse, 01 (vii) an alien 
smuggling offense, inc1ease by 16 levels, 

a conviction fot a felony d10g ttafficking offense fot which 
the sentence imposed was 13 months 01 less, i11c1ease by 12 
tevets; 

a conviction fot an aggiavated felony, inciease by 8 levels, 

a com iction fot any othe1 felony, inc1 ease by 4 levels, 01 

tlnee 01 moxe convictions fot 111isde111ea1101s that me crimes 
of violence 01 dt ug ttafficking offenses, inc,ease by 4 levels. 
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Cononenta, V 

Stututv; p Prnvisivns. 8 U.S.C. § }325(a) (secvna'm subsequent u.ffense only), 8 U.S.C. § }326. Fu; 
aa1u1itionai stututo1yp1 vvision(.s), J..tsAppenai·x A (Stututo;y lna'ex). 

Application }{ates. 

.l. Application v(Subsectivn (b)(}) . 

(A) 

(BJ 

In Gene, ai. Fu, pzuposes ufsubsection (b)(.1). 

(i£) 

(iv) 

A a1efenu1unt shui11 be consiu'e, ea1 to be a1.epv1 tea' afte, a conviction iftlze 
a1eft;na1unt has been ; enzo veu' 01 has u1epa1 tea' the br1ziteu1 Stutes while an 
01 u1e1 ufexclus ion, a1epu; tution, 01 ; e,no val was outstuna1ing. 

A a1.ejt:-na1ant shall be consia1.e, ea' to be a1epv, tea1 ufte; a conviction if the 
a1epo; tation was subsequent to the conviction, ; egu, a1less uf wlzetlze1 the 
a1epo, tution was in ; esponse to the conviction. 

A ' r ' f "b · ' ' I ' r 'ryi · ' · I cl · ' aeyt:-naant s1aue cunszue, ea tu 1a ve u,nu w7an ; enzazneu zn t1entiea 
States ifthe a1efena1ant 1 enzaineu' in the brniteu'Statesfullowing a, en2oval 
O1a1e1 issuedufte, a conviction, 1ega1a1l-ess ufwhethe1 the 1e112ovalo1a1e1 was 
in 1esponse to the conviction. 

S b 1 • '2,.l "-l I I- · t · C... fjC... · I a secizon (u/(1/ aves not app,y tu a convzc zunyv; an U)7 Ense conznzzttea 
befo1e the a1efena1unt was eighteenyea,s ufage unless such conviction is 
classifiea1 as an aa1ult conviction unu1e1 the tUws uftheju,isu\'ction in which 
the atefena1unt was cunvictea1• 

Definitions. Fm pwpvses ufsubsectivn (b)(]). 

(i£) 

(ii£) 

(iv) 

''A,. t (ft "J I . . ·J . . tzen s,nugg zng u1 nse ,as t1e ,neunzng gz ven t1at te11n zn sectzon 
'0Tf~/,f3J95 c1' · · 'F · ,. A'/Br:Ise 11 { a { { r uJ he 1mImgI utzun wza , vatzvnmztyc, {:.. 
§ 1} 01(u) (43) (NJ). 

"G' ., ' I ff " /~ ff ' "b ' . '8 fI Se nna po, nog1 ap1y UJ. 2nse ;neans (1 an 0. t:-nse aesc; z ea zn .1:0. 

§ 2251, § 2251A, § 2252, § 2252A, VJ § 2260, VJ (JJ) wz ujfense unu'e; stute 
' , , . . r ' t ti . ' 'J b (ft ' 01 iocat tuw conszstzng urconuuc1at woutu 1aveeen an uy nse unue uny 
, , · ·ct1 ff I , , .,, · , · , · · , sucn secuon 01e uyt:-nse ,au occa,; ea wnnzn tne specza, 1na1 ztune ana 

te; 1 itv1 ia{ju, isa'iction ufthe Unitea1 Stutes. 

"G bne uf vioi'ence" 1neuns any ufthe foliv wing. 1na1 u1e;, nzans{uugizte,, 
X · I · t I '• r "b 1 ff , I 1 I zanappzng, agg, a vu ea ussuun, JUI cz ,e sex 0. 2nses, siu u2O1y 1 ape, sexuui 
abuse ufa nzino,, ; obbe,y, a1sun, exto; lion, extv, tivnate extension ufc, edit, 
b 1 C ' 11• (ft ' le I l ' ' 7 7 7 ., t u1gtu1y UJ a uwenzng, 01 any Uj nse unae, J ae, at, state, 01 ivca, tuw inu 
has us an ei'enzent the use, attenptea1. use, 01 th, eatenea1 use ufphysicutfu, ce 
uguinst the pe; son ufunvthe;. 

''EJ , fJi X · (ft rr ff 1 r , 1 , , , , , ug u U) c zng UJ nse 1neans an U) 2nse nnue, Jt:-ae; u1, state, 01 ,vcai tu w 
that p1 ohibits the 1nanzifactu1 c, i,npu, t, expo, t, ai·st, ibutiun, 01 ai"spensing of 

, 11 1 b . / t C ·, b , :J ti . r a conn oneu su stance ro1 a cvun e112u su stance O1,e possession u_ra 
cunt, vllea1 substance (01 a counte1ft;it substance) with intent to nzancifactu, e, 
inipu; t, expo, t, a1ist, ibate, 01 ai"spe12se. 
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z. 

3. 

(vi) 

(Vii) 

(viii) 

err.;:· fJe ,, C•f Ii," . -' z, ea, 112s UJ nse 112eans any UJ 11e J nv wzng 

(f) 

(JI) 

'I'D { 

(VJ) 

71 fJe ' c ' ' • • ' ' ' t' t f "b"• ., n U) nse unae, Jt2ae1 a,, s1a2e, 01 ,vca, ,aw,za p; 012 n:s nze 
ilnpu; tution, a1ish ibution, t, anspo; zation, 01 ii ufficking ufafi, ea, 1n 

'"b'"'8b'Be§-9z' r , .. , 'fi' aesc1 z ea zn 1: .. .1., 01 uJ an exp,vsz ve nzate; za, as aeyneu 
in 18 U.S.e. §- 841(c). 

71 fje ' fe ' ' t t ' ' ' t' t f "b ·, ·' n UJ. 1zse unae1rae1a1, sa e, 01 ,vca, ,uwnap10112,:s ,ne 
possession ufafo ew m a'esu ibeu' in z6 U.S.e. §- 5845(a), OJ ufw, 

' · · ' ' fi ' . 'B fI-S e §- 84 u 7 exp,vsz ve 1nate1 za, us atJ7'2ea zn 1: • 

71 vioi'ation uf 18 U.S. e. §- 844"{h). 

71 violation uf }8 u.s.e. §- 9z4(c). 

71 viot'ation uf 18 U.-S.e. §- 9z9(u). 

f fje 1 't 1 ,, "( C 1 t'I' ,, 7 ll U.[ nse nnae, Sta C OJ tOCUL LUW COilSZS zng Uj cvnatzc 1102 WOULU 

f b ff ' b ,. . . 7'D 'ff5 ~5 ·c ' zaveeen an U) r2nse unae, su azvzszon (.ll , r , 01 t 9 tne 
fJe I , , -., · ,, · , ·,· , . -. - , U) nse ,au OCCUI I ea Wltillll tne specza, 11lUI llliJlC ana ,et I llOJ lUL 

•a, isa'-tction ufthe brnitea1 States. 

crrr a:. L. I+- ,, /~ I+- 1 "b ' . '8 r..1 .r!. e 11UIIZU/l Ji UJJUKtilg UJ)VllSC ,neans (l) any Ujj1;1lSt aesc, l ea lll 1 O.J. . 
§- 1581, §- }58z, §- }583, §- 1584, §- 1585, §-1588, §- }589, §- 1590, OJ §-1591, 

,,~ fJe 1 t 1 1 1 • • C 1 T 1 I 01 r11 an uy nse unae, sta e 01 ,vcai iuw conszstzng UJ conauct t1at wou,a 
' b ff ' f t" ·c,1 ff , ' ' naveeen an U) tnse anae, any sac, sec ton ij 11e U£tnse r1aa occu11eu 
within the special nza, iti112e ana1 te,; itu; iaZju, isatiction ufthe brniteu1 States 

"Sentence bnposea1" has the ,neaning given the te, 112 "sentence uf 
. . ,,. 71 , .. ]IT z ' b ,. Cf;} r§-471.'z unp, zson11zent znpp,zcatzon J. vote anu su section r or .i. 

(Dtfazitivns ana11nsi1 actiunsfo, Contptding C, ilnina{ 11istv,y), u>ithvut 
, ega, a1 to tfte a1ate ufthe conviction. The length uftlte sentence ilnpvseu1 

inc{ua'es any te11n ufbnp, ison112e1zt give,z upon, evocation ufp, obation, 
1 • 1 7 pa, 01e, 01 supe, vzsea; e,ease. 

"Fi . fJe " fJe . ' . nzeans any U) nse zn vu, vzng, 01 intena1ing to pi onzote, a 
"Fea'e; al c, i1ne ufte,, 01 isnz ", as that te1112 is a1efinea1 in } 8 U.S. C 
§- z33zb(g)(S) 

Definitlu,z of "FeiV12 p ". Fu, pu1pvses ufsubsection fb)(})(A), (B), una1 (DJ, "fe{vny" nzeu,zs 
c , , , , 1+- · , b' b · · J' , ,. any1e;;ae1 ai, state, 01 ,oca, UJJ1;nse punzsna n::, t1np1 zsonnzent 1u, a te1 nz exceeazng one yea1. 

71ppt'ication o(Subsection (b)(1){(3). 

(A) 

(B) 

Definitions. Fm pwposes ufsabsection {b)(}){C), ''agg,avatea'felony"has the 
nzeuning given that te, 112 in section }01(u)(43) ufthe 1nunig, ution una1 l'-lationality Act 
(8 U.S.e. §- 1101(u)(4J», without, egw u' to the date ufconvictionfo, the agg, avated 
feir:my: 

1n Gene, a{. The uff,:,nse le ve{ shall be inc, easea1 una1e, subsection (b)(}) (C)fu, any 
agg, avatea1Jtlony (as a1eji,2ea1 in suba1ivisivn (A)), with 1 espect to which the u}l8nse 
level is not inc1eusea1 una1e1 subsections (b)(})(A) 01 (B). 
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4. 

5. 

6. 

AppHcation v(Sabsection (b)(})(E). Fm pwposes ufsabsection (b)(l)(E). 

(A) 

(B) 

"1lfisa7e1neano1 ",neans anyf2a1e1 al, state, 01 {veal ujf2nse punishab{-e by a te; nz of 
bnp1 iso,unent ufone yea, 01 less. 

"Th, ee 01 1no1 e convictions" nzeans at least t{u ee convictions fo1 ujfenses that a, e not 
• I 1" 1 , 1 " ,1 • I Ii '. A 1

' ,. " t :3 C§47J. T 2 conszaet ea , e1u1eu cases , us tnat te; 112 zs UtJJtea znppncuuon 1. vu e UJ 
(Definitions ana11nst, uctionsfo, Coniputing C, inzinal 11istu1y). 

Aia'ing ana1Abeiiing, Cvnsph acies, ana1Attenzpts. P ' ' ,, C Ffc , I 1 I ZOI COJlVZCllOllS UJ U) nses 
I b . 1J} "') . 1 I / fjc r • 1• I b , . . . I unae, su section r (.i znc,aae t1e 01 nses uyaza1ng anu a ettzng, conspz, zng, ana 

attempting, to commit such uffenses. 

Conzputation ufC, hninal llistu; v Points. A conviction taken into account una1e1 subsection 
fb) (1) is not exclua7ea1J, onz consia1e1 ution uf n:hethe, that conviction , ecei ves c, inzinul histo,y 
points pu1suunt to Chupte, Pou,, 1b, t A fC, bninul 11istv,y). 

[Option 1: 

§2Ll.2. Unlawfullv Entering or Remaining in the United States 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristic 

(1) Apply the Greatest: 

If the defendant previously was deported, or unlawfully remained in 
the United States, after-

(A) a conviction for an aggravated felony for which a sentence of 
imprisonment exceeding l3 months was imposed, increase 
by I 6 levels; 

(B) a conviction for an aggravated felony for which a sentence of 
imprisonment of 13 months or less was imposed, increase by 
12 levels; 

(C) a conviction for an aggravated felony not covered by 
subdivision (b)(l )(A) or (b)( l )(B ), increase by 8 levels: 

(D) a conviction for any other felony, increase by 4 levels: or 

(E) three or more convictions for misdemeanors, increase by 4 
levels. 

Commentm-v 

Stoturnrv Provisions: 8 US'.C. § I 325(aJ (second or subsequent (!/!ense on(v), 8 U.S.C. § 1326. For 
additional statutmyprovision(.s), see Appendix A (Statutory Index). 

~Arm!ication Notes: 

158 



1. Application ofS11hsection (h)(l).·-

(A) In General-For purposes qfsubsection (b)( J): 

(0 A de.fend ant shall be considered to be deported a Ji er a conviction if the 
defendant has been removed or has departed the United States while an 
order <~f exclusion, deportation, or removal was outstanding. 

(ii) A defend am shct!l be considered to be deported crfier a conviction (l the 
deportation was subsequent to the conviction, regardless <>fw/Jt'ther t/Jt' 
deportation was in response to the conviction. 

(iii) A defendant shall be considered to have unlawfully remained in the United 
States if the d,;fi•ndant remained in the United States following a removal 
order issued q/ier a conviction. regardless <if whether the removal order was 
in response to the conviction. 

(iv) Subsection (b){l) does not apply to a conviction/or an l!{/ense committed 
before the defendant 1vas eighteen years of age unless such conviction is 
class(fied as an adult conviction under the laws of the jurisdiction i11 which 
the defendant was convicted. 

(B) Def1nilions.-For plllposes 1!f'subsection (b}( J): 

(ij "Aggravatedfelo11y 11 has the meaning given that term in section 1 OJ (a)(43J <>f 
the Immigration and Nationality Act (8 US.C. § 1101 (aJ(43)J, without regard 
to the date of conviction for the aggravated.felony. 

(ii) "Aggravated felony 110t covered by subdivision (h)(l)(AJ or (h)(J)(B)" means 
an aggravatedjelonyfor which the sentence imposed was a sentence other 
than imprisonment (e.g .. probation). 

(iii) 11Felony 11 means anyfederal, state, or local ojfe11se punishable by 
imprisonment for a term exceeding one year. 

(iv) "Sentence ff imprisonment" has the meaning given that term in Application 
Note 2 and subsection (b) of §.:/.A 1.2 (Dejlnitions and Instructions.fin· 
Computing Criminal HistorJ-), without regard to the date rif the conviction. 
The length rif tlze sentence imposed includes any term of'imprisonment given 
upon revocation of probation, parole. or supervised release. 

2. Apnlication o(S'uh1·ectio11 (b)(l irEJ.-For purposes ffsubsection (h}(l)(E): 

(A} "Misdemeanor 11 means any.federal, stati.:. or local l?/fense punishable by a term of' 
imprisonment of one year or less. 

(B) "Three or more convictions" means at least three convictions/or (d/enses that are not 
considered "related cases", as that term is dejined in Application Note 3 qf"§4Al.2 
(Definitions and lnstrnctionsfor Computing Criminal Histo1J~. 

3. Aidin,z and A bettinf!. Consniracies. and A llempts.-Prior convictions <if l!{/enses counted 
under subsection (b)(l) include the offenses rifaiding and abetting, conspiring. and 
attempting. to commit such oj/(;:nses. 
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4. C'omplllation of Criminal Historv Poinrs.-A conviction tok1:n into account under subsection 
(b)(J) is not excluded fi'om consideration (fwhether that conviction receives criminal history 
points pursuant to Chapter Four, Part A (Criminal HistmJ'). 

{5. Umvard D<!nart11r1: Provision.-Ifreliable infhrmation indicates that the efrments of the 
offense set forth in the prior conviction 1111der-represelll the seriousness of tlwt prior o/fense, 
an upward departure may be warranted.]] 

(Option 2: 

§2Ll.2. Unlawfully Entering or Remaininv in the United States 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristic 

(I) Apply the Greatest: 

If the defendant previously ,vas deported, or unlawfully remained in 
the United States, after-

(A) a conviction for an aggravated felony for which the sentence 
imposed exceeded 2 years, increase by 16 levels; 

(B) a conviction for ,m aggravated felony for which the sentence 
imposed was at least 12 months but did not exceed 2 years, 
increase by 12 levels; 

(C) a conviction for an aggravated felony, not covered in 
(b)(l)(A) or (b)(l ){B). increase by 8 levels; 

(D) a conviction for any other felony. increase by 4 levels; or 

(E) three or more convictions for misdemeanors. increase by 4 
levels. 

Commenran' 

Statutorv Provisions: 8 U.S.C. § l 325(a) (,·ecoml or subsequent offense only), 8 U.S.C. § 1326. For 
additional statutmy provision(:,). ~Appendix A (Statut01y lnde.,). 

Armlicalion Notes: 

1. Application of Subsection (}ij(I ).-

(A) hi (;o,eral. For pwposes ofs 11bsccl ia11 (hj (l): 

(i) A defmdant shall be considered to be d1:ported afier a conviction if the 
defendant has been removed or has departed the United States while an 
order cf exclusion. deportation. or removal was outstanding. 
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(BJ 

(ii) A defendant shall be considered to be deported after a conviction if the 
deportation was subsequent to the conviction, regardless of whether the 
deportation was in response to the conviction. 

{iizi A defendant shall be considered to have unlawfitl(v remained in the United 
States (lthe dt:fendant remained in the United Stares following a removal 
order issued afier a conviction, regardless <?f\vhether the removal order was 
in re,,ponse lo the conviction. 

(iv) Subsecrion (b)(l) does not apply to a convictionfi>r an offense committed 
before the defendant irns eighteen years of age unless such conviction is 
classified as an adult conviction under the lmvs qlthe jurisdiction in which 
the d<;ft'ndant was convicted. 

Definitirms.-For purposes ofsubsection (b)(l): 

(i) "Aggravatedfic'!ony" has the meaning given that term in section 101 (a)(.:/3j r~f 
the Immigration a11d Nationality Act (8U.S.C.§1101 (a)(43)), without regard 
to the date of conviction/or the aggravatedfi.>lo11y. 

(ii) •~,tggravatedfelony not covered by subdivision (b)(]}(A) or (bj(l)(B)" ml!ans 
an aggravated.felony.few which the sentence imposed was a sentence other 
than imprisonment (e. o_. probation). 

(UV ''Felony" means m~v.federal. state, or local otfense punishable by 
imprisonment_frH· a term exceeding one year. 

(iv) "Sentence r~/'impriso11ment" has the meaning given that term in Application 
Note 2 and subsection (b) of§4Al .2 (Definitions and lnstrnctions for 
Compllling Criminal His Im);). without regard to the date of r/Je convicrion. 
The length qf the sente11ce imposed includes any term <!f' imprisonment given 
upon revocation ofprobation, parole, or supervised release. 

2. Armlication ofSubsection rb)(J)(Ei.-Forpurposes of.rnbsection (b)(l)(EJ: 

(A) "1Hisdemecmor" means any.federal, state. or local o.ffi'nse pwlishable by a term q/ 
imprisonment of one year or less. 

(B) "Three or more convictions" means al least three convictions/hr offenses that are not 
considered "related cases". as that term is de.fi11ed in Application Note 3 fif§4A 1.2 
(Definitions and lnstrnctionsfiJr Computing Criminal HistmJ'}. 

3. Aidilw and Aheuinrz. Cons/Jiracies. and Attenwts.-Prior convictions r!foff~'nses counted 
under subsection (b)OJ include the oflenses of aiding and abe1ting, conspiring, and 
allempting, to cornmit such offenses. 

4. Computation of Criminal Histon· Points ... -.. A conviction taken into account under subsection 
(b)(l) is not excludedfi·om consideration £!/'whether that conviction receives criminal history 
points pursuant to Chapter Four, Parr A (Criminal Histmyj_ 

[5. Unward Departure Provision. -If reliable it?formation indicates that the elements r~f the 
offense set forth in the prior conviction under-represent the seriousness r~j'that prior offense, 

161 



an up1vard departure may be 1varra11ted.]J 

[Option 3: 

§2Ll.2. Unlawfullv Entering or Remaining in the United States 

(a) B<1se Offense Level: 8 

(b) Specific Offense Characteristic 

(I) Apply the Greatest: 

If the defendant previously was deported, or unlawfully remained in 
the United States, after-

(A) a conviction for an aggravated felony for which the sentence 
imposed exceeded 13 months, increase by 16 levels: 

(B) a conviction for an aggravated felony for which the sentence 
imposed was at least 60 days but did not exceed 13 months, 
increase by 12 levels: 

(C) a conviction for an aggravated felony not covered in 
(b)(l)(A) or (b)(I )(B). increase by 8 levels; 

(D) a conviction for any other felony. increase by 4 levels; or 

(E) three or more convictions for misdemeanors, increase by 4 
levels. 

Commentan' 

Statutorv Provisions: 8 U.S.C. § l 325(a) (second or subsequent offense on!)), 8 US.C. § 1326. For 
additional statutm~v provision(.,'). sec Appendix A (.'itatutmy Jnde.,). 

A1mlicatio11 Notes: 

1. Application ofSuhsection rbi(/).-

(A) In General. --For purposes of s 11bsectio11 (h) (I): 

(i) A defendant shall he considered to be deported after a conviction if the 
defendant has been removed or has departed the United States while an 
order c!f exclusion. deportation. or removal was outstanding. 

(ii) A defendant shid/ be considered to be deported l?fier a conviction (fthe 
deportation was subsequent to the convicrion, regardless of whether the 
deportation 1vas in response to the conviction. 

(iii) A deFndant shall be considered to have 1111lawfitl(v remained in the United 
Statr::s if the defendant remained in the United States.following a removal 
order issued ajier a conviction, regardless of whether the removal order was 
in response to the conviction. 
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(B) 

(ivj Subsection (hj(l) does not apply lo a conviction for an offense commillc>d 
before the defenda11t was eighteen years <1f age unless such conviction is 
classified as an adult conviction under the laws o/thejurisdiction in which 
the ,hiimdant was convicted. 

Deflnitions.-For purposes ofsubsection (bj(I): 

(i) "Aggravatedfelony" has the meaning given that term in section 101 (a)(.:/3) of 
the lmmigratio11 and Nationality Act (8 U.S'. C. § 110 I (i.1)(43)), without regard 
to the dare oj'convictionfor the aggravated felony. 

(ii) "Aggravatedjelony not covered by subdivision (bJ(l)(A) or (bj(IJ(B)" means 
an aggrava/ed.fdony for which the sentence imposed H'CIS a sentence other 
than imprisonment (e.v .. probation). 

(iii) "Felony" means any.federal, state, or local l!/f'ense p1111ishablt' hy 
imprisonment.fbr a term exceeding one year. 

(iv) "S'enrence r~fimprisomni!nt" has the meaning given thar term in Applica1io11 
Nole 2 and subsection (bj <!f'§4Al.2 (Definitions and Instructions for 
Comp11ri11g Criminal HistOJy). 1vithout regard to the date of the cunvicriun. 
The length of the sentence imposed includes a11y lt'rm {!(imprisonment giv<:'n 
upon revocation ofprohation, parole, or supervised release. 

Application of Subsection (/-,)(1 !rEJ.-For pw1Joses ofs11bsectio11 (b)(l)(E): 

(A) "Misdemeanor" means anyfi'deral, stare. or local offense punishable by a lerm of 
i111priso11111enr of one year or less. 

(B) "Three or mort' convictions" means at least three convictirms.fhr c1(/e11ses that are 1101 

considered "related cases''. as that term is defined in Application Note 3 <if§4AJ.2 
(Definilions and Instructions/or Computing Criminal Histor;). 

3. A idi111r ond A hell in<.!. Consniracies, ond Affemms.-Prior convictions r?fof.fimses coullted 
under subsection (b)(l) includf! the 1!fl'e11ses <>/aiding and abelling. co11spiri11g, and 
al/empting, [I) commit such o.ffenses. 

4. Compuratirm of'Criminal HistorF Poinrs. - A conviction taken into account under subsection 
(b)(l) is not excludedfi'om consideration qfwhether that conviction receives criminal history 
points pursuant to Chapter Four, Purr A (Criminal HistOJyj. 

[5. Unward Deoorture Provision.----1/reliahle infbrmation indicates that the elements of1he 
offense setjhrth in !he prior conviction w1der-represe111 1he seriousness of that prior ot/ense, 
an up1vard departure may be warranred.] 

(Option 4: 

§2Ll.2. lJnlawfnllv Entering or Remaining in the United States 

(a) Base Offense Level: 8 

(b) Specific Oftense Characteristic 
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(I) Apply the Greatest: 

If the defendant previously was deported, or unlmvfully remained in 
the United States, after-

(A) 

(B) 

(C) 

(D) 

(E) 

a conviction for an aggravated felony that is (i) a drug 
trafficking offense for which the sentence imposed exceeded 
13 months; (ii) a crime of violence for which the sentence 
imposed exceeded 13 months: (iii) a firearms offense; (iv) a 
child pornography offense: (v) a national security or 
terrorism offense: (vi) a human trafficking offense: or (vii) an 
alien smuggling offense, increase by 16 levels: 

a conviction for an aggravated felony that is a ( i) drug 
trafficking offense for which the sentence imposed was 13 
months or less: or (ii) crime of violence for which the 
sentence imposed was I 3 months or less, increase by 12 
levels; 

a conviction for an a<10ravated felonv not covered bv ::;,c .,. ... 

subdivisions (b )( l)(A) or {b)( l)(B ), increase by 8 levels: 

a conviction for any other felony. increase by 4 levels; or 

three or more convictions for misdemeanors that are crimes 
of violence or drug trafficking offenses, increase by 4 levels. 

Co111111enta1-v 

Statuton· Provi~ions: 8 U.S.C. § l 325(a) (~ecoml or subsequent offense only) , 8 U.S.C. § 1326. For 
additional stafutorr provision(.~). see Appendix A (.'itatutory lndex;j. 

Anolication Notes: 

1. Anplication ofS11hsection fh!(/).-

(A) !11 Ge11eral.-For pwposes ofs11hsectio11 (b){l): 

(i) A defendant shall be considered to be deported cifter a conviction if the 
defendant has hem removed or has departed the United States while a11 
order of exclusion, deportation, or removal was 011rstc.111di11g. 

(iii A Je/(.'ndant shall be considered to be deported £!lier a conviction [/'the 
deportarion ivus subsequent to the conviction, regardli:ss of whether the 
deportation was in response lo the conviction. 

(iii) A defendant shall be consider<!d to have unlawfully remained in the United 
States if the defendant remained in the United Statt!s following a removal 
order issued ajier a co11victio11. regardless r~f whether the removal order was 
in response to the co11victio11. 

(iv) S11bscctio11 (b)(l) does not appzJ-' to O C(illVictionj()r WI offense c::ommitted 
bejbre the defendant was eighteen years qj'age unless such conviction is 
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class(fied us an adult conviction under the lmvs of the jurisdiction in which 
the defendant was convicted. 

(B) Definitions -For purposes c!f'subsection (b)( I): 

(ii "Alien smuggling offense" has the meaning given that term in section 
101 (a)(43}(NJ <~(the Immigration and Nationality Act (8 US.C. § 
I JOJ(q)(43)(N)). 

(ii) "Child pornography offense" is an <~ffense described in 8 U.S.C. 
§ 11 OJ (<.1)(43)(/). 

(iii) "Crime r~fviofence" has the meaning given that term in 18 U.S.C. § 16. 

(iv) "Drug trafficking <!f/ense" has the meaning given that term in 18 USC. 
§ 92.J(c). 

M "Firearms offense" is an qj/ense described in 8 U.S.C. §§ 1101 (a)(43)(C) and 
(E). 

(vi) "Human trafficking offense" is an <!ffense described in 8 U.S.C. 
f 1101 (a)(43){K). 

(vii) 11,S'entence imposed" has the meaning given the term "sentence ol 
imprisonment" in Application Note 2 and subsection (b) <!f§4Al.2 
(Definitions and InstructionsjrJr Computing Criminal HistorJ,J, without 
regard to the date of the conviction. The length of the sentence imposed 
includes any term ofimprisomnent given upon revocation ofprobation. 
parole. or supervised release. 

(viii) "National securi~v or terrorism offense" is an ()jfense described in 8 U.,S.C. 
§ 1101 (a)(43J(L). 

2. Definition of "Felonv".-For pwposes ofsubsection (b)(l}(A), (B), and (DJ, •:felony" means 
any federal, state, or local offense punishable by imprisonment/or a term exceeding one year. 

3. Application o(Suhsection (bi(! )(C).-

(A) Definitions.-For purposes (!f'subseclion (b)( J)(C), "aggravated felony" has the 
meaning given that term in section JOI (a)(.:f.3J of the Immigration and Nationality Act 
(8 USC. §' 1101 (a)(43)), without regard to the date o/co11victio11 for the aggravared 
felony. 

(BJ In Cienera!.-The (!/fense level shall be increased under subsection (b)(l)(C) for any 
aggravated felo11y (as defined in subdivision (A)), with respect to which the <~{fi'nse 
level is not increased 1111der subsections (b)(f )(A) or (BJ. 

4. Application o[Subsection (b)(/j(E).-For purposes <!fsubsection (b){l)(E): 

~,t) "Misdemeanor" means anyjederal, state, or local <?tfense punishable by a term of 
imprisonme11t cf one year or less. 
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(B) "Three or more convictions" means at least three convictions/hr offenses that are not 
considered "related cases". as that term is defined in Application Note 3 of§4A 1.2 
(Definitions and lnstructionsjiir Computing Criminal HistmJ~-

5. Aidi11,: and Abetting. Conmiracies. and Attemf)ts.-Prior co11viction.s c>l ojfi..'nses counted 
under subsection (b)(J) include !he ofje11ses of aiding and a/Jelling. conspiring, and 
attempting, to commit such <Jjfenses. 

6. Compulation of Criminal Historv Points ...... A conviction taken into account under subsection 
(b)(l) is not excluded.from consideration oj'whether that conviction receives criminal history 
points pursuant to Chapter Four. Par! A (Criminal HistotJ). 

[7. Uoward Denarture Provision.--.Jfreliable in(ormation i11dicates that the elements of the 
ojfi:nse set forth i11 the prior conviction under-represent the seriousness of that prior ojfe11se, 
an 11p1varcl departure may be 1rnrranted.}J 

(Option 5: 

§2Ll.2. Unlawfullv Entering or Remain in!! in the United States 

(a) Base Offense Level:[16] [20] [24] 

(b) Specific Offense Characteristic 

[(]) If the defendant docs not have a prior conviction for a felony, 
decrease by [8)[6][4] levels.] 

Commentwy 

StatulOtJ' Provisions: 8 US.C. § 1325(a) (second or subsequent qfiimse onlr), 8 USC.§ 1326. For 
additional statuto1:v provision(!>), see Appendix A. 

Application Nores: 

!. Defi11itio11 o("Felonv".-··Forpurposes ofsubsection (b)(l)(A), (BJ, and (DJ, "felony" means 
any federal, stare, or local offense punishable by imprisonme11tfor a term exceeding one year. 

2. Aidim: and Abelfinz. Consviracies. and Attenm!s.-Prior convictions <!f'offenses counted 
under subsection (b)(l) include the r~ffenses (!f'aiding and abetting, conspiring, and 
attempting, (() COllltilit such <dlenses.] 

(Option 6: 

§2Ll.2. Unlawfullv Entering or Remaining in the United States 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristic 

( 1) Apply the Greatest: 

If the defendant previously was removed. deported. or unlawfully 
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remained in the United States, after·-··· 

(A) a prior conviction for a national security or terrorism offense, 
increase by 20 levels: 

(B) a prior conviction resulting in a sentence of imprisonment of 
at least 13 months, or a prior conviction for murder, rape, a 
child pornography offense or an offonse involving sexual 
abuse of a child. or three prior convictions resulting in 
sentences of imprisonment of at least 60 days. increase by 16 
levels; 

(C) a prior conviction resulting in a sentence of imprisonment of 
at least 6 months, or two prior convictions resulting in 
sentences of imprisonment of at least 60 clays, increase by 12 
levels: 

(D) a prior conviction resulting in a sentence of imprisonment of 
at least 60 clays, increase by 8 levels: 

(E) a prior conviction resulting in a sentence of imprisonment or 
a conviction for any other felony, increase hy 4 levels. 

Commentarv 

Statutorv Provisions: 8 U.S.C § I325(a) (second or subsequent <4/ense on~v), 8 US.C. § 1326. For 
additional statutory provision(:~). see Appendix A (Statutm:v lnde\J. 

Anplicarion Notes: 

1. Application ofSubsection (b)(/ ).-

(A) in General.--Forpw7Joses ofs11hsectio11 (b)(IJ: 

(i) A defendant shall be considered to be deported afier a conviction if the 
defi_,ndant has been removed or has departed the United States while an 
order <!l exclusion. deportation. or removal was outstanding 

(ii} A defendant shall be considered to be deported afier a conviction if' the 
deportation ivas subsequent to the conviction, regardless oj\vlzether the 
deportation was in response lo the conviction. 

(iii) A defendant shall be considered to have 1111/m,jii!ly remained in the United 
States if the dc!(endanl remained in the United States following a removal 
order issued a/ier a conviction. regardless of ,rhether the removal order was 
in re.\ponse to the conviction. 

(iv) Subsection (bJ(l) does not apply to a convictionfcJr an offense committed 
hejiwe the cfi:.fendant was eighteen years r?f age unless such conviction is 
class(fied as an adult conviction 1111der the laws of the jurisdiction in which 
the defendanr was convicted 

(BJ Ddinitions.--For purposes o/subsection (b)( 1): 
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2. 

3. 

4. 

5. 

(i) "Childpomography offense" means (I) an offense described in 18 U.S.C. 
§ 2251, § 2251 A. ,,r: 2252. § 2252A, or§ 2260: or (10 an qf/e11se under state 
or local law consisting of conduct that 11·011/d have been mi <4/ense under any 
such seclion if the <4/ense had occurred within the special maritime and 
lerritorialjurisdiction <?lf he Unih:d States. 

(ii} "Offense involving sexual abuse of a child" means an otfe11se where the 
victim is wider 18 years 1!fage and is any <?f' thejbllowing: an offense 
described in 18 U.S.C. § 22.:f.2, afim:ible sex <4/'ense, slatutm}' rape. or 
sexual abuse of a minor. 

(iii) "Sentence of imprisonment" has the meaning given in Application Nore 2 and 
subsection (b) of§4Al.2 (Definitions and instructions/or Computing 
Criminal Histmy). without regard to the date of the conviction. 'lhe lenglh r~l 
!ht! sentence imposed includes any term qlimprisonment given upon 
revocation ofprobation, parole, or supervised release. 

(h~ "National security qf/'ense" means an qj/ense to which the Chap/er 2M 
guidelines apply. "Terrorism q/Jense" means any offense involving, or 
intending lo promote, a "Federal crime of terrorism''. as that term is defined 
in 18 U.S.C. § 2332h(gJ(5). 

Definition o("Felonv".-Forpurposes <~/'subsection (b)(JJ(E), ':fi:lony" means any federal, 
state, or local offense punishable by imprisonment fiJr a !erm exceeding one year. 

Sentences of imprisonment are counted separate(v if !hey are for CJ/lenses that are not 
considered "related cases", as that term is defined in Application Note 3 <?f'§4Al.2 
(Definitions and Instructions for Computing Criminal Histmy). 

Aiding and Abettim!. Consoiracics. and Auemrts.--Prior convictions of offenses cou111ed 
under subsection (b){l) include the offenses of'aic!ing and abetting. conspiring, and 
attempting. to commit such offenses. 

Com nutation of'Crimina! Historv Points.-A conviction taken into account under subsection 
(b)(l) is not excludeclji-om consideration of whether that convic1iu11 receives criminal histo,y 
points pursuant to Chapter Four. Part A (Criminal llistmJf 

Issues for Comment: 

1. In April 2006, the Commission promulgated an amendment that increased the base offense 
level in §2LJ.J (Smuggling, Transporting, or Harboring an Unlawful Alien) for offenses 
related to national security. See USSG App C (amendment 692)(effective Nov. 1, 2006). The 
Commission requests comment regarding whether it should increase the base offense levels in 
§2Ll.J (a)(2) (providing level 23 for previous conviction for an aggravated felony) and (a)(3) 
(providing level 12, otherwise). Should the Commission increase the base offense levels in 
§§2L2.1 (Trafficking in a Document Relating to Naturalization, Citizenship, or Legal 
Resident Status, or a United States Passport; False Statement in Respect to the Citizenship or 
Immigration Status of Another; Fraudulent Marriage to Assist Alien to Evade Immigration 
Law) and 2L2.2 (Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, 
or Legal Resident Status for Own Use; False Personation or Fraudulent Marriage by Alien to 
Evade Immigration Law; Fraudulently Acquiring or Improperly Using a United States 
Passport)? If so, what offense levels would be appropriate for each relevant guideline? 
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2. The Commission requests comment regarding the Supreme Court's decision in Lopez v. 
Gonzalez. 126 S.Ct. 625 (Dec. 5, 2006). In Lopez, the Supreme Court held that state drug 
convictions for conduct treated as a felony by the state, but as a misdemeanor under the 
federal Controlled Substances Act, do not constitute aggravated felonies under the 
Immigration and Nationality Act. Under federal criminal law, a conviction for an aggravated 
felony subjects an alien who unlawfully re-enters the United States to an enhanced statutory 
maximum penalty (.see 8 U.S.C. § I 326(b)(2)) and to an 8-level enhancement under the 
subsection (b)(J)(C) of §2LJ.2. Section 2Ll.2 defines "aggravated felony" as having the 
same meaning given that term in 8 U.S.C. § I J0l(a)(43). Given that the guidelines reference 
the statutory definition of "aggravated felony," the Commission requests comment regarding 
whether the guidelines should be amended, if at all, in light of Lopez v. Gonzalez? 
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9. Issue for Comment: Reductions In Sentence Based on BOP Motion (Compassionate 
Release) 

In April 2006, the Commission promulgated a new policy statement at §JBJ.13 (Reduction in Term of 
Imprisonment as a Result of Motion by Director of Bureau of Prisons), which became effective 
November 1, 2006. On May 15, 2006, the Commission published an issue for comment stating its 
intent to consider, in the 2006-2007 amendment cycle, developing further criteria and a list of specific 
examples of extraordinary and compelling reasons for sentence reduction pursuant to such statute. 
See 71 FR 28062. The Commission requested comment and specific suggestions for appropriate 
criteria and examples, as well as guidance regarding the extent of any such reduction and 
modifications to a term of supervised release. 

The Commission received comment pursuant to this request and hereby requests any additional 
comment regarding appropriate criteria and examples of extraordinary and compelling reasons. For 
example, should the Commission modify §JBJ.13 to provide that a reduction in a term of 
imprisonment should be made only if the extraordinary and compelling reason warranting the 
reduction involves a circumstance or condition that (i) was unknown to the court at the time of 
sentencing; (ii) was known to or anticipated by the court at the time of sentencing but that has 
changed substantially since that time; or (iii) was prohibited from being taken into account by the 
court at the time of sentencing but is no longer prohibited because of a change in applicable law? 
With respect to examples of extraordinary and compelling reasons, should the fact that the defendant 
is suffering from a terminal illness be a sufficient basis for a reduction, or should a reduction be 
limited to situations in which the defendant's terminal illness reduces the defendant's life expectancy 
to less than 12 months? Should examples of extraordinary and compelling reasons be limited to 
medical conditions, and if not, what other factors should provide a basis for a reduction under 
§1 Bl.13? Should the Commission provide for a combination approach, allowing the court to 
consider more than one reason, each of which alone is not extraordinary and compelling but that, 
taken together, make the rationale for a reduction extraordinary and compelling? Should §1 BJ .13 
provide that the Bureau of Prisons may determine that, in any particular defendant 's case, an 
extraordinary and compelling reason other than a reason identified by the Commission warrants a 
reduction? 

170 



10. Issues for Comment: Criminal History 

1. The Commission has identified as a policy priority for this amendment cycle the continuation 
of its policy work on Chapter Four (Criminal History and Criminal Livelihood), in part 
because criminal history is among the most frequently cited reasons for a below guideline 
range sentence. See 71 FR 56578 (Sept. 27, 2006). The Commission has begun examining 
ways to improve the operation of Chapter Four. 

As part of this process the Commission held two round-table discussions regarding criminal 
history in Washington, D.C., on November 1 and 3, 2006, to gather input from judges, 
academics, federal prosecutors, federal public defenders and other defense practitioners, 
probation officers, and other users of the federal sentencing guidelines. One topic of interest 
was the use of minor offenses (L.!b misdemeanor and petty offenses) in determining a 
defendant's criminal history score. Pursuant to §4Al.2(c), sentences for misdemeanors and 
petty offenses ("minor offenses") are counted for criminal history purposes with a limited 
number of exceptions. Some minor offenses are counted only if the sentence was a term of 
probation of at least one year or a term of imprisonment of at least 30 days, or the prior 
offense was similar to the instant offense. Examples of offenses that fall within this exception 
include reckless driving, disorderly conduct, driving with a suspended license, gambling, 
prostitution, and resisting arrest. See §4Al.2(c)(l) for the full list of offenses in this category. 
Certain minor offenses such as hitchhiking, juvenile status offenses and truancy, loitering, 
minor traffic infractions (f:.Z,., speeding), public intoxication, and vagrancy are never counted 
in criminal history. See §4Al.2(c)(2). Furthermore, several circuit courts have developed 
varying tests to determine if a conviction falls within the list of offenses provided in 
§4Al.2(c)(l) or (c)(2). 

The Commission requests comment regarding the use of minor offenses in determining a 
defendant's criminal history score. Specifically, how reflective of the defendant's culpability 
are minor offenses? Should the Commission consider specifically excluding other minor 
offenses from the criminal history determination and, if so, which offenses should be 
excluded? Conversely, should the Commission consider specifically including additional 
minor offenses for purposes of determining a defendant's criminal category? Should the 
Commission include any minor offense that has a term of probation of at least one year, or a 
term of imprisonment of at least 30 days, or if the prior offense was similar to the instant 
offense (as currently provided in §4Al.2(c)(l))? 

The Commission also requests comment regarding whether there is an alternate point value 
that the Commission should consider assigning to minor offenses, or whether there is an 
alternative way of counting minor offenses for criminal history purposes. For example, 
should the Commission consider providing criminal history points only after a defendant has 
multiple convictions for minor offenses? Should the Commission consider not assigning or 
assigning some alternative point value for recency and status points to minor offenses? (See 
§4Al.l (d)-(e).) Alternatively, should minor offenses be used only for purposes of an upward 
departure under §4Al.3 (Departures Based on Inadequacy of Criminal History Category)? 

2. Another topic of interest among the round-table participants was the definition of "related 
cases" under Application Note 3 of §4Al.2 (Definitions and Instructions for Computing 
Criminal History). Currently, prior sentences are considered related if there is not 
intervening arrest and they resulted from offenses that (A) occurred on the same occasion; 
(BJ were part of a single common scheme or plan; or (C) were consolidated for trial or 
sentencing. Each of these criteria has been the subject of much litigation in the district and 
appellate courts, including a decision by the Supreme Court regarding the consolidation 
aspect of the definition. See Buford v. United States, 532 US 59 (2001). Furthermore, a 
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number of appellate opinions have suggested that the Commission reexamine the application 
of the definition of related cases when sentences are not separated by an intervening arrest. 
The Commission requests comment regarding the definition of"related cases." With respect 
to the instances described in subdivisions (AJ, (BJ, and (CJ, are there factors that would help 
the court determine whether a case is related to another case? For example, should the 
Commission provide a list of factors for the court to use in determining whether prior 
convictions are consolidated for sentencing? In general, is the current definition for related 
cases too restrictive and, if so, how should the definition be modified or expanded? 
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11. Issue for Comment: Implementation of the Telephone Records and Privacy 
Protection Act of 2006 

The Telephone Records and Privacy Protection Act of 2006, Pub. L. I 09-476, created a new offense 
in I 8 US. C. § I 039 pertaining to the fraudulent acquisition or disclosure of confidential telephone 
records. Section 4 of the Act requires the Commission to "review and, if appropriate, amend the 
Federal sentencing guidelines and policy statements applicable to persons convicted of any offense 
under section 1039 of title I 8, United States Code." The Act requires the Commission to promulgate 
an amendment not later than I 80 days after the enactment of the Act. 

The Commission requests comment regarding how best to implement this legislation, particularly in 
light of the mandatory consecutive penalties provided for certain forms of aggravated conduct, and 
keeping in mind the Commission's simplification efforts. For example, should the Commission 
reference this offense to §2H3.J as it is proposed to be amended in the Miscellaneous Laws proposed 
amendment? That proposed amendment expands the heading of the guideline to include the 
unauthorized disclosure of any private information, which would include confidential telephone 
records. If it should be referenced to §2H3.I, are there additional modifications (g_,g. special offense 
characteristics) that should be made to that guideline to implement the new offense? 
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12. Issue for Comment: Cocaine Sentencing Policy 

The Commission identified as a policy priority for the current amendment cycle ending May 1, 2007, 
the "continuation of its work with the congressional, executive, and judicial branches of the 
government and other interested parties on cocaine sentencing policy", including updating the 
Commission's 2002 Report to Congress, Cocaine and Federal Sentencing Policy, which is available 
on the Commission's website at www.ussc.gov. 

In working to address this priority, the Commission currently is updating the information contained in 
its 2002 Report. As part of this process, the Commission gathered information at a public hearing it 
held on cocaine sentencing policy on November 14, 2006. At that hearing, the Commission received 
testimony from the executive and judicial branches of the federal government, State and local 
agencies, the defense bar, medical and drug treatment experts, academics, and community interest 
groups. Witnesses at that hearing expressed a variety of views about the nature and characteristics of 
cocaine offenses and offenders and suggested a number of proposals for addressing federal cocaine 
penalties. Testimony of the witnesses, as well as a transcript of the public hearing, can be found on 
the Commission's website. 

The Commission invites comment on any or all of the testimony received at the November 14, 2006, 
public hearing, including comment on any of the suggestions at that hearing or any other suggestions 
(such as possible changes in the Drug Quantity Table) for addressing federal cocaine penalties. 
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Re: Comments on Sentencing Commission Amendments: Incorporation of Mandatory 
Minimum Terms oflmprisonment created or increased by the Adam Walsh Child 
Protection Act of 2006 

Dear Chairman Hinojosa, 

The Criminal Law Committee of the Judicial Conference is pleased to respond to the U.S. 
Sentencing Commission's Notice of Proposed Amendments, Request for Public Comment, and 
Notice of Public Hearings for the amendment cycle ending May 1, 2007. 1 While the Committee 
recognizes that the Commission is considering several important revisions to the guidelines, we 
would like to focus on one issue that we believe impacts the fair administration of justice. 
Specifically, the Committee believes that when the Commission is promulgating base offense levels 
for guidelines used for offenses with mandatory minimums, the Commission should set the base 
offense level irrespective of the mandatory minimum term of imprisonment that may be imposed by 
statute. 

72 Fed. Reg. 4372-4398 (Jan. 30, 2007). 



Comments on Sentencing Commission Amendments 

On July 27, 2006, the President signed the Adam Walsh Child Protection and Safety Act of 
2006 into law.2 Among the many provisions in the Act were several new or increased mandatory 
minimum terms of imprisonment. The Commission has offered four options to harmonize the new 
and enhanced mandatory penalties with the base offense levels of the guideline system: 

First, the Commission can set the base offense level to correspond 
to the first offense level on the sentencing table with a guideline 
range in excess of the mandatory minimum. Historically, this is the 
approach the Commission has taken with respect to drug offenses. 
For example, a 10-year mandatory minimum would correspond to 
a base offense level of 32 (121 - 151 months). 

Second, the Commission can set the base offense level such that 
the guideline range is the first on the sentencing table to include 
the mandatory minimum term of imprisonment at any point within 
the range. Under this approach, a 10-year mandatory minimum 
would correspond to a base offense level of31 (108 - 135 months). 

Third, the Commission could set the base offense level such that 
the corresponding guideline range is lower than the mandatory 
minimum term of imprisonment but then anticipate that certain 
frequently applied specific offense characteristics would increase 
the offense level and corresponding guideline range to encompass 
the mandatory minimum. The Commission took this approach in 
2004 when it implemented the PROTECT Act. 

Fourth, the Commission could decide not to change the base 
offense levels and allow §5Gl.l(b) to operate. Section 5Gl.l(b) 
provides that if a mandatory minimum term of imprisonment is 
greater than the maximum of the applicable guideline range, the 
statutorily required minimum sentence shall be the guideline 
sentence.3 

2 

The Criminal Law Committee has considered each of the options offered by the Commission, 
and believes that Option Four, with a slight modification, is the preferred method to employ when 
promulgating guidelines to be used in conjunction with mandatory minimum terms of imprisonment. 
The Committee believes that the Commission should set the base offense level, irrespective of the 
mandatory minimum, and furthermore encourages the Commission to review each base offense level 
affected by the Adam Walsh Child Protection and Safety Act of 2006 to ensure that, in the 
Commission's own expert opinion, the levels adequately address the seriousness of the offenses. 

2 Public Law No. 109-248 (July 27, 2006). 

3 72 Fed. Reg. 4382 (Jan. 30, 2007). 



Comments on Sentencing Commission Amendments 3 

The Judicial Conference has a long history of opposing mandatory minimum terms of 
imprisonment. 4 The basis of the Conference's position is that not only do mandatory minimums 
unnecessarily limit judicial discretion, but that they interfere with the operation of the Sentencing 
Reform Act and may, in fact, create unwarranted sentencing disparity.5 The Conference supports the 
Sentencing Commission's role as an independent commission in the judicial branch charged with 
establishing sentencing policies for the federal criminal justice system.6 The Conference, like the 
Commission, has opposed efforts by the Congress to directly amend the sentencing guidelines, and 
favors allowing the Commission to amend the guidelines based on its own expert opinion. 7 While 
the Commission must respect the intent of Congress when promulgating guidelines, the Conference 
believes that the Commission is also obligated to make an independent assessment of what the 
appropriate sentence should be. For these reasons, the Committee does not support Options One or 
Two. 

Likewise, the Committee can not support Option Three. Although the Commission does not 
propose to set the base offense level to correspond to the mandatory minimum term of 
imprisonment, the Commission explains that the intent is to still arrive at a guideline range at or 
above the mandatory minimum term of imprisonment by combining the base offense level with 
several frequently anticipated specific offense characteristics. The Commission has noted that this 
was the method used to promulgate guideline amendments in 2004, following the passage of the 
Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today Act of2003 (the 
PROTECT Act). 8 However, in a March 8, 2004, letter, then Committee Chair, Hon. Sim Lake, 
informed the Commission that the Committee opposed such an approach. While the Committee 

4 See, e.g., JCUS-SEP 53, p. 28; JCUS-SEP 61, p. 98; JCUS-MAR 62, p. 22; JCUS-MAR 65, p. 20; JCUS-
SEP 67, p. 79; JCUS-OCT 71, p. 40; JCUS-APR 76, p. 10; JCUS-SEP 81, p. 90; JCUS-MAR 90, p. 16; JCUS-SEP 
90, p. 62; JCUS-SEP 91, pp. 45, 56; JCUS-MAR 93, p. 13. 

5 See JCUS-MAR 90, p.16 (paraphrasing the recommendation of the Criminal Law Committee to 
"reconsider the wisdom of mandatory minimum sentencing statutes and restructure them in such a way that the 
Sentencing Commission may uniformly establish guidelines for all criminal statutes in order to avoid unwarranted 
sentencing disparity" as contemplated by the Sentencing Reform Act); see also Speech of Justice Stephen Breyer, 
Federal Sentencing Guidelines Revisited (Nov. 18, 1998), reprinted at 11 FED. SENT. REP. 180 (1999): 

Id. at 184-85. 

[S)tatutory mandatory sentences prevent the Commission from carrying out its 
basic, congressionally mandated task: the development, in part through research, 
of a rational, coherent set of punishments.... Every system, after all, needs some 
kind of escape valve for unusual cases .... For this reason, the Guideline system 
is a stronger, more effective sentencing system in practice. In sum, Congress, in 
simultaneously requiring Guideline sentencing and mandatory minimum 
sentencing, is riding two different horses. And those horses, in terms of 
coherence, fairness, and effectiveness, are traveling in opposite directions. [In 
my view, Congress should) abolish mandatory minimums altogether. 

6 28 u.s.c. § 991. 

7 JCUS-SEP 03, pp. 5-6 

8 Public Law No. 108-21. 



Comments on Sentencing Commission Amendments 4 

acknowledged the need to address proportionality concerns as a result of the PROTECT Act's many 
mandatory minimum provisions and direct amendments, the Committee stated that it believed that 
"the goal of proportionality should not become a one-way ratchet for increasing sentences."9 The 
Commission should not feel obligated to follow the approach it used following the enactment of the 
PROTECT Act since even Congress contemplated the need to revisit the implementation of the Act 
after some time.10 

It is the view of the Criminal Law Committee that Option Four represents the best approach 
to harmonizing what are essentially two competing approaches to criminal sentencing (i.e., a matrix 
of a comprehensive sentencing guideline system and a collection of powerful but indiscriminate 
blunderbuss of mandatory minimum sentences). Where mandatory minimum sentences are 
applicable, they must be imposed, of course, thereby trumping the guideline system. But it is the 
view of the Judicial Conference that mandatory minimum sentences are less prudent and less 
efficient than guideline sentencing, 11 and that a system of sentencing guidelines, developed and 
promulgated by the expert Commission, should remain the foundation of punishment in the federal 
system. The guideline system should operate as the principal means of establishing criminal 
penalties for violations of federal law, and the Sentencing Reform Act's principles of parity, 
proportionality, and parsimony should be observed wherever possible. Thus, Option Four appears to 
best preserve the primacy of the guidelines as a coherent system, and to avoid injustices that may 
stem from efforts to engraft meaningful guidelines upon a framework of mandatory minimum 
sentences. 

There is another rationale for establishing meaningful base offense levels without keying 
these to applicable mandatory minimum sentences: the need to provide meaningful benchmarks for 
cases in which mandatory minimum penalties do not apply. Setting the base offense level at or near 
the guideline range that includes the mandatory minimum, as is often seen in drug cases, often 
leaves the court without guidance on what the appropriate guideline range should be in cases where 
the mandatory minimum term does not apply. For example, for mandatory minimum offenses 
covered by §2D 1.1, the Commission has set the base offense level, as determined by the drug 
quantity table, so that the resulting offense level meets or exceeds the mandatory minimum; 
however, in cases where either §§5K1.1 or 5C1.2 apply, the courts are left with little guidance on 
what the appropriate sentence should be. If the Commission were to independently set the base 
offense level to reflect the seriousness of the offense, in its own expert opinion and irrespective of 
the mandatory minimum term of imprisonment, then the courts would have some benchmark to use 
when the mandatory minimum would not apply. 

9 Letter from Hon. Sim Lake, Chair of the Judicial Conference Committee on Criminal Law to Members of 
the Sentencing Commission, March 8, 2004. 

10See, Public Law No. 108-21, Title IV,§ 401(j)(2), authorizing the Commission to promulgate 
amendments after May 1, 2005, to certain sections of the sentencing guidelines revised by the PROTECT Act. 

II See, JCUS-APR 76, p. 1 O; JCUS-SEP_ 81, pp. 90, 93. 
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Of course, the fact that Congress has raised a mandatory minimum sentence for a particular 
offense is something that the Sentencing Commission must consider, along with all other relevant 
factors, in exercising its expert judgment on what an appropriate sentence for an offense might be. 
In raising a mandatory minimum, Congress may be signaling its view that existing guidelines have, 
at least in some cases, produced sentences that were too low. It is also frequently the case that in 
raising a mandatory minimum sentence, Congress will have held hearings or published reports 
explaining the seriousness of a particular offense. These materials will often provide useful 
information to the Sentencing Commission in reviewing Guideline levels and should be given 
careful consideration. 

Accordingly, the Committee recommends that the Commission should make an assessment 
of the adequacy of the existing guidelines, independent of any potentially applicable mandatory 
minimums and adjust the guidelines as the Commission deems appropriate. If the resulting 
guideline is less than any potentially applicable mandatory minimum sentence, §5G 1.1 (b) should be 
utilized to allow for imposition of that statutorily-required sentence. 

We appreciate the opportunity to present our views. If you need additional information, 
please feel free to contact me at (801) 524-3005, or Judge Reggie B. Walton at (202) 354-3290. 

Sincerely, 

Paul Cassell 

5 



• 

• 

• 

INDEX TO PUBLIC COMMENT 
April 6, 2001 

1. Amendment No. 1: Transportation 

Department ofJustice ........................................................ [1] 
Practitioners' Advisory Group ................................................. [23] 
Federal Public and Community Defenders ....................................... [44] 

2. Amendment No. 2: Sex Offenses 

Department ofJustice ........................................................ [1] 
Criminal Law Committee .................................................... [53] 
Practitioners' Advisory Group ................................................. [23] 
Probation Officers Advisory Group .............................................. [58] 
Federal Public and Community Defenders ....................................... [62] 

3. Amendment No. 3: Technical ;arid Clarifying Amendments 

Practitioners' Advisory Group . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [23) 

4. Amendment No. 4: Miscellaneous Laws 

Practitioners' Advisory Group .............. . .................................. [23] 
Federal Public and Community Defenders ...................................... [106) 

5. Amendment No. 5: Intellectual Property Re-Promulgation 

Department of Justice ........................................................ [1] 
Federal Public and Community Defenders ...................................... [109] 
Entertainment Software Association . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [ 128] 

6. Amendment No. 6: Terrorism 

Department of Justice ............ : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [ 1] 
Federal Public and Community Defenders ....................................... [44] 

7. Amendment No. 7: Drugs (not including crack cocaine) 

Department ofJustice ........................................................ [1] 
Practitioners' Advisory Group ................................................. [23] 
Federal Public and Community Defenders ...................................... [135] 



• 

• 

• 

8. Amendment No. 8: Immigration 

Department of Justice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [ 1] 
Judge Julie E. Carnes ....................................................... [144] 
P . . 'Ad. G ? racht10ners v1s01y roup . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [ ~3] 
Probation Officers Advisory Group ............................................. [58] 
Federal Public and Community Defenders - March 2, 2007 ......................... [153] 
Federal Public and Community Defenders - March 16, 2007 ........................ [162] 
Federal Public and Community Defenders - March 30, 2007 ........................ [170] 
National Council of La Raza & National Lawyers Guild ........................... [174] 

9. Issue for Comment: Reductions In Sentence Based on BOP Motion 
(Compassionate Release) 

Department ofJustice ........................................................ [l] 
Practitioners' Advisory Group . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [23] 
Federal Public and Community Defenders- March 13, 2007 ........................ [180] 
Federal Public and Community Defenders - March 29, 2007 . . . . . . . . . . . . . . . . . . . . . . . . [ 188] 
Families Against Mandatory Minimums ........................................ [197] 
American Bar Association . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [205] 
National Association of Criminal Defense Lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [211] 

10. Issues for Comment: Criminal History 

Department of Justice ........................................................ [l] 
Practitioners' Advisory Group ................................................. [23] 
Probation Officers Advisory Group . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [ 58] 
Federal Public and Community Defenders -March 13, 2007 ........................ [212] 
Federal Public and Community Defenders - March 29, 2007 ........................ [188] 
James Searcy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [230] 

11. Issue for Comment: Implementation of the Telephone Records and Privacy 
Protection Act of 2006 

Department ofJustice ........................................................ [1] 
Practitioners' Advisory Group ................................................. [23] 
Probation Officers Advisory Group ............................................. [58] 
Federal Public and Community Defenders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [I 09] 

12. Issue for Comment: Cocaine Sentencing Policy 

II 



• 

• 

• 

The Department of Justice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [ 1] 
United States Senate Committee on the Judiciary ................................. [233] 
Senator Jeff Sessions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [235] 
United States House of Representatives ........................................ [237] 
Practitioners' Advisory Group ................................................. [23] 
Federal Public and Community Defenders ......................... : ............ [135] 
Ame1ican Civil Liberties Union . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [240] 
Maine Civil Liberties Union ................................................. [251] 
Drug Policy Alliance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [254] 
The Sentencing Project . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [259] 
Families Against Mandatory Minimums ........................................ [264] 
Human Rights Watch ....................................................... [267] 
National African American Drug Policy Coalition ................................ [274] 
National Council of La Raza & Mexican American Legal Defense & Educational Fund .. [286] 
Students for Sensible Drug Policy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [290_] 
108 Law Professors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [292] 
310 University Professors and Scholars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [300] 

13. Comment on Other Issues 

Federal Public and Community Defenders - March 29, 2007 . . . . . . . . . . . . . . . . . . . . . . . . [ 188] 

111 







• 

·• 

1. Amendment No. 1: Transportation 

U.S. Dcpartmcn~ of Justice (DOJ) 
Benton J. Campbell, Acting Deputy Assistant Attorney General and Chief of Staff 

Issue #1: USSG §201.2 (49 U.S.C. § 5124) 

DOJ recommends adding sp~cifi~ offense characteristics to §2Q 1.2 that enhance penalties in 
cases where death or injury results from the transport of hazardous materials. Currently, §2Ql .2 
provides an enhancement in cases where there was a substantial likelih()od of death or serious 
bodily injury, and Application Note 6 suggests a possible upward departure in the case of actual 
death or injury. Changing §2Q l .2's structure would be consistent with other guidelines that 
contain similar provisions, such as §2L1 .1 and §2A4. l. 

Issue #2: USSG §2B2.3 (18 U.S.C. § 1036) 

DOJ recommends keeping the §2B2.3 guideline for trespass as it is, where a cross-reference for 
the relevant underlying felony allows for correlating the sentence to the gravity of potential 
underlying crimes. A general specific offense characteristic would not achieve the same 
proportionality with the seriousness ofthe intended offense that potentially ranges from minor 
thefts to the bombing of a port. 

Issue #3: USSG §2C1.l (18U.S.C. § 226) 

DOJ supports using the cross-reference under §2C 1.1 ( c )(1) to accommodate the new statute 
against bribery affecting port security because it offers the advantage of providing a penalty 
correlated to the gravity of the plotted offense. DOJ would not object to an additional cross-
reference to §2M5 .3 or providing a material-support-like specific offense characteristic in 
addition to the cross-reference in §2C1.1(c)(l). DOJ does not support the Practitioners Advisory 
Group proposal. 

Issue #4: USSG §2AS.2 

DOJ favors using thetenn "mass transportation" as opposed to '"public transportation" because 
the former term is defined under 18 U.S.C. § 1992 to include school bus, charter, and sightseeing 
transportation and passenger vessels. 
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Practitioners' Advisory Group (PAG) 
David Debold & Todd Bussert, Co-Chairs 

Appropriateness of Sentence Enhancement For Convictions Under 18 U.S.C. §§ 659 or 2311 
(Section 307{c) of PATRIOT Act) 

The PAG advises the Commission not to expand the two-level enhanccmcntunder §2B1 .l(b)(4) 
to include cases where the defendant was convicted under§ 659. The PAG notes that this 
proposed amendment would eliminate the distinction between defendants who are in the business 
of receiving and selling stolen property from those who merely receive or sell stolen property 
without being in the business of doing so. 

The PAG similarly rejects the suggestion of expanding §2B Ll(b)(ll) to include convictions 
under§ 659. A two-level enhancement is currently reserved for those «involved in an organized 
sclleme"to steal vehides.or vehicle parts. The PAG notes that§ 659 is notlimited to those 
involved in organized schemes, nor is it limited to offenses involving vehicles or vehicle parts. 

Adequacy of §201 .2 For New Aggravated Felony Under 49 U.S.C. § 5124 (Request for 
Comment 1) 

The PAG recommends against enhancing penalties under §2Q 1.2 for the offense of releasing a 
hazardous material causing bodily injury or death: The P AG notes that the guideline already 
encourages an upward departure where death or serious bodily injury occurs . 

Cross Reference or Specific Offense Characteristic For Trespasses Committed With Intent to 
Commit Another Offense (Request for Comment 2) 

The PAG recommends that trespasses committed with the intent to commit other offenses be 
punished through a specific offense characteristic rather than through a cross reference to another 
guideline. The P AG opposes cross references in the absence of a jury finding because it raises 
serious due process concerns. 

Bribery Affecting Port Security (Request for,Comment 3) 

The PAG finds that an enhancement to § 2Cl .I is preferable to a cross reference for thenew 
offense of bribery with the intent to commit an act of terrorism under 18 U.S.C. § 226. The P AG 
believes that§ 2Cl .1 is an appropriate guideline for 18 U.S.C. § 226 because it provides the 
same starting point for all bribery offenses. If the Commission chooses to adopt the 
enhancement, the PAG asks it to provide clear guidance that§ 3Al .4 does not apply because it 
accounts for the same offense dharacteristic • 
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2. Amendment No. 2: Sex Offenses 

U.S. Department of Justice (DOJ) 
Benton J. Campbell, Acting Deputy Assistant Attorney General and Chief of Staff 

With respect to the first Issue for Comment, the DOJ believes that the best approach for how to 
incorporate mandatory minimum sentences is the first approach listed, which sets the base 
offense level at the guideline range in excess of the mandatory minimum (i.e., a 10 year 
mandatory minimumibase offense level would be 32, or 12.1-15 l months for a criminal history 
category I offender). The DOJ believes this is the best approach because, it argues, in passing the 
mandatory minimum penalty, Congress has set that penalty as the absolute minimum, applicable 
to the least egregious violation of the statute at issue. Applicable specific offense characteristics 
and criminal history category adjustments reflect aggravated violations and thus, in the DOJ's 
opinion, it would not be appropriate to have them considered in reaching a guideline range that 
encompasses the mandatory minimum, 

§2A3.5 Failure to Register as a Sex Offender 

The DOJ believes it appropriate to amend the specific offense characteristic for an offense 
against a minor to track the directive, and therefore the language should be changed to 
"committed an offense against a minor.'' 

Additionally, the DOJ argues the proposed guideline should reflect the ten year statutory 
maximum by providing a guideline sentence encompassing the maximum for an aggravated 
offense, such that an offender in criminal history category m n..-quired to register for a Tier m 
offense who committed an offense against a minor while not registered would face a guideline 
range encompassing 120 months before acceptance of responsibility. Therefore, the DOJ reasons 
the specific offense characteristic for committing an offense against a minor should be level 12, 
for a total offense level of 28. Further, the DOJ prefers the specific offense characteristic for 
committing a sex offense against someone other than a minor be 8 levels while in failure to 
register status. With respect to the Issue for Comment #2, the DOJ recommends the proposed 
floor be set at 28. 

Option I ("Committed" or "Convicted o.fJ 

The DOJ recommends the Commission adopt Option 1 applying the enhancements in cases 
where the defendant committed the specified offenses while unregistered (tracking the Adam 
Walsh Act directive). ln its view, Option 2 would unnecessarily limit the enhancement to cases 
where the offender had been ccmvicted of a specified offense while unregistered, whereas 
Congress indicated the enhancement should be based ollthe offender's commission - not 
conviction - of the offense while unregistered. 

§2A3.5(b}(2} - Voluntary Attempt to Correct a Failure to Register 

• The DOJ suggests the Commission recognize the affinnative defense at 18 U.S.C. § 2250(b ), 

-·-~·-·"·•· ··- - ·•---·--- - ---------- -----------'------
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which, in its opinion, would prevent the vast majority of cases where offenders voluntarily 
attempted to comply with registration requirements from reaching the sentencing phase. In its 
view, the base offense level is an appropriate range for a case where the offender commits the 
offense and later attempts to correct his failure to register. The DOJ recommends a 2 level 
decrease for voluntarily attempting to correct a failure to register. 

With respect to Issue for Comment #3, the DOJ does not believe it necessary for the specific 
offense characteristic to cover circumstances where it was impossible for the def endantto 
register, because, it argues, such circumstances would be covered by the affirmative defense. 
The DOJ further states that because of sound prosecutorial discretion, it is unlikely a case would 
be prosecuted ,vhere an offender was prevented from registering due to uncontrollable 
circumstances, debilitating illness, or severe mental impairment. Additionally, the DOJ 
recommends that the specific offense characteristic should not apply to offenders who commit 
qualifying Offenses because it would be unjust to provide a reduction to offenders who 
victimized others while unregistered. 

§2A3.6 Aggravated Offenses Relating to Registration as a Sex Offender 

The DOJ opines the proposed §2A3.6 is appropriate for offenses under 18 U.S.C. § 2260A 
because the statutory penalty for that offense is set at 10 years in addition and consecutive to the 
penalty for the underlying offense. However, it argues, it is not appropriate for offenses under 18 
U.S.C. § 2250( c) because the statutory penaltyhas a broad range between 5 and 30 years in 
addition and consecutive to the underlying 18 U.S.C. § 2250(a) offense. In its view, the proposal 
ignores Congress's decision to set a minimum and maximum tenn for a Section 2150(c) offense. 
The DOJ, therefore, recommends the following proposed guideline for §2A3.6: 

§2A3.6. Aggravated OffensesRelating to Registration as a Sex Offender 

(a) If the defendant was convicted under 18 U.S.C. § 2260A, the guideline sentence is 
the term of imprisonment required by statute. Chapters 1bree (Adjustments) and 
Four (Criminal History and Criminal Livelihood) shall not apply to that count of 
conviction. 

(h) If the defendant was convicted under 18 U.S.C. § 2250(c): 

(1) Base Offense Level: 25 

(2) Specific Offense Characteristics: 

(i) If the offense that gave rise to the requirement to register was a (A) 
Tier II offense, increase by 2 levels; or (B) Tier ]II offense, increase 
by4 levels. 

(ii) If the offender committed a crime of violence against a minor 
while not registered, increase by 6 levels; if the minor sustained 
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bodily injury as a result, increase by 9 levels; if the minor sustained 
serious bodily injury as a result, increase by 12 levels. 

(iii) If the offo·nder committed a sex offense against someone other than 
a minor while not registered, increase by 10 levels. 

(iv) If the offender committed a sex offense against a minor while not 
registered, increase by 12 levels. 

The DOJ explains the specific offense characteristics would provide for up to level 41 to 
encompass the statutory maximum in aggravated cases. TI1e DOJ's proposed guideline has 
incorporated similar enhancements to those found at 2A2.2(b )(3). The DOJ acknowledges the 
proposed specific offense characteristics are similar to those under §2A3.5, but believes any 
possible double-counting concerns are minimized because Congress specified the penalty for a 
Section 2250(c) offense is in addition and consecutive to the underlying penaltyfor the Section 
2250(a) offense. · 

In response to the FPD's proposal that it is appropriate to have a guideline providing a range at 
the statutory minimum by citing §§2B1 .6 and 2K.2.4, the DOJ asserts that unlike the statutes in 
those guidelines, which generally specify explicit terms of imprisonment, Section 2250(c) 
provides a range of imprisonment. 

§2A3.3 Criminal Sexual Abuse of a Ward 

The DOJ recommends the base offense level be increased to 20 to recognize that the ma.idmum 
penalty for this offense has been increased from 5 to 15 years. 

§2A3.4 Abusive Sexual Contact 

The DOJ supports raising the floor for sexual contact offenses against children under 12 from 
)eve) 20 to level 22. Additionally, regarding Issue for Comment #4, the DOJ believes the new 
Section 2244(a)(5) is already covered by §2A3.4. 

§2O1.l Promoting a Commercial Sex Act or Prohibited Sexual Conduct Other than a Minor 

The DOJ notes that the proposal would establish a base offense level of34 or 36 for offenses 
under 18 U.S.C. § 1591 offenses not involving minors and states that while level 36 for a 
criminal history category 1 offender (188-235 months) is highcrthan the new mandatory 
minimum penalty of 15 years, it belfoves level 36 is appropriate given the inherent gravity of 
these crimes, where force, fraud, or coercion is used to cause persons to engage in commercial 
sex acts. 
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§201.3 Promoting a Commercial Sex Act or Prohibited Sexual Conduct Minor; Transportation; 
Travel~ Sex Traffickiri!! of Children 

For the proposed base offense level of either 34 or 36 for offenses under 18 U.S.C. § I 59l{b)(l) 
at the proposed §2A3.5(a)( 1 ), the DOJ believes that while level 36 for a criminal history category 
I offender (188-235 months) is higher than the new mandatory minimum penalty of 15 years> 
level 36 is appropriate given the inherent gravity of these crimes, where offenders cause children 
under 14 to engage in commercial sex acts. 

Additionally, for the proposed base offense level of either 30 or 32 for offenses wider 18 U.S.C. 
§ 159l{b)(2) invo)vingminors between 14 and 18 at the proposed §2A3.5(a)(2), the DOJ 
recommends a base offense level 32 because in its view, although level 32 is higher than the 
mandatory minimum of 10 years, level 32 is appropriate given the inherent gravity of these 
crimes, \Vhere offenders cause children between 14 and 18 to engage in cornmerci~ sex acts. 

Similarly, for the proposed base offense level of either28 or 30 for offenses under l8 U.S.C. §§ 
2422(b) and 2423(a) atthe proposed §2A3.5(a)(3), theDOJ states. that because those offenses 
now carry the same 10 year mandatory minimum as 18 U.S.C. § 1591{b)(2) offenses where the 
victim is between 14 and 18 years of age, offenses under those statutes should all have the same 
base offense level 32 and not tl1e prnposed level 28 or 30. 

Regarding the proposed revision for the age ofthe victim at §20 l .3(b )(5) in Issue for Comment 
#8. the DOJ believes the proposed amendment's increases to relevant base offense levels should 
not be a reason to decrease the impact of this specific offense characteristic; it reconunends 
keeping the current 8 level increase. The DOJ believes this is appropriate because while certain 
of the offenses include enhanced penalties based on the age of the victim, none of these enhanced 
penalties apply to cases where the victim is under l 2 years of age. 

§202.5 RecordkeepingOffenses 

TI1e DOJ recommends adding a specific offense characteristic in §202.5 that ,vould apply to a 
defendant who tried to frustrate enforcement of 18 U.S.C. §§ 2257 or 2257 A by refusing to 
pennit an inspection, to prevent that defendant from being eligible for intermittent confinement, 
home detention, or community confinement. Accordingly, the DOJ _recommends that the 
following specific offense charactt--ristic be added, and existing§ 202.S(b) be renumbered. 

{b) Specific Offense Characteristic 

If the offense involved the refusal or attempted refusal to permit the 
Attorney Oeneral or his or her designee to conduct an inspection pursuant 
to 18 U.S.C. § 2257(c) or 2257A(c), increase by 6 levels. 

With respect to Issue for Comment #5, the DOJ recommends a 6 level enhancement for cases 
wl1ere offenders refuse to permit inspections under applicable provisions of 18 U.S.C. §§ 2257 
and 2257 A; The DOJ also believes .it would_be appropriate to provide in an ~pplication note that 



• 

when warranted, in cases where the 6 level enhancement does not adequately account for the 
offenders'misconduct, an upward departure as well as application of §3CI .1 may be appropriate. 

§202.6 Child Exploitation Enterprises 

The DOJ recommends a base offense level 37 because that offense level encompasses the 20 year 
mandatory minimum for these offenses for a criminal history category l offender. However, with 
respect to Issue for Comment #6, becauseit recommends generallytlmt the best approach for 
addressing mandatory minimums is to set tl1~ base of{ense level at the guideline range in excess 
of the statutory minimum, it believes level 39 (262-327 months for a criminal history category I 
offender) would be more appropriate." Further, the DOJ states it does not believe a separate 
spe<--ific offense characteristic for 18 U.S.C. § 1591 offenses is necessary. 

Additiona1ly, the DOJ supports the revised proposal's inclusion of a specific offense 
characteristic adding 2 levels for use of a computer or interactive com,puter service. 

In response to the Defenders' suggestion that a decrease for conduct limited to possession or 
receipt of child pomography without the intent to traffic or distribute that material would be 
appropriate, the DOJ argues that those who receive and possess child pornography contribute to 
the demand, causing other offenders to sexually exploit children to supply that demand. 
Additionally, the DOJ opines these offenders harm the victims depicted, even if they themselves 
were not involved in the child sexual abuse depicted. The DOJ also asserts that often these 
offenders' receipt and possession of child pornography drives them to sexually abuse children . 
Finally, the DOJ comments that it anticipates violations of this new offense may involve 
offonders who receive and possess child pornography produced or distributed by other members 
of the child exploitation enterprise involved in the offense, often at the request of those who 
receive and possess it. In these cases, the DOJ argues, there is .an even more direct causal link 
between these offenders' conduct and .the sexual exploitation of the victim. In its strong opinion, 
therefore, it would be inappropriate to afford these offenders a sentence reduction. 

§203.1 Importing, Mailing, or Transporting Obscene Matter 

TI1e DOJ comments that becausethestatutory maximum for relevant offenses under 18 U.S.C. 
§ 2252B is IO years and under 18 U.S.C. § 2252C is 20 years,it would be appropriate to have·a4 
level enhancement for the deceit of a minor. 

§2Jl.2 Obstruction ofJustice 

The DOJ states that because the 8 year statutory maximum for offenses under 18 U.S.C. § I 001 
is the same as false statements in the terrorism context, the specific offense characteristic at 
§2Jl.2(b)(l)(C) should add the same 12 levelcnhancement as §2Jl.2(b)(1)(B). · 

§4B 1.5 Repeat and Dangerous Sex Offenders A1rninst Minors 

The DOJ supports changing the definition of "minor" in this guideline to include undercover 

------------ ~ - ---------.-- - ---------
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agents posing as minors, and including 18 U.S.C. § 1591 offenses as covered sex crimes. 

§§SBl.3, 5D1.2 and 5D 1.3 Conditions of Probation and Supervised Release 

The DOJ supports adding compliance with the sex offender registration requirements as a 
mandatory condition of probation and supervised release for sex offenders, and it similarly · 
supports adding consent to search as a recommended condition of probation and supervised 
release in sex offense cases. Similady, th.e DOJ supports expanding the dcfiniti?n of "sex 
offense" to include chapter 109B · offenses and Section 1591 offenses, and expanding the 
definition of "minor" to include undercover agents posing as minors. 

Criminal Law Committee (CLC) of tbe Judicial Conference, dated March 16, 2007 

Incorporation of Mandatorv Minimum Tenris oflmprisonment created or increased by the 
Adam\Valsh Child Protection Act of 2006 .. . 

The Criminal Law Committee (CLC) recommends Option Four as the preferred method to 
employ when promulgating guidelines to be used in conjunction with mandatory minimum terms 
ofimprisonment. The CLC believes that the Commission should use its expert opinion to set .the 
base offense level, irrespective of themanclatory minimums provided by statute,and it further 
urges the Commission review each base offense level affected by the Walsh Act to ensure that 
the levels adequately reflect the seriousness of the offenses. Noting its long history of opposition 
to mandatory minimums, the CLC indicates that it cannot support Options One or Two because 
they do not allow the Commission to make an independent and expert assessment of an 
appropriate sentence. The CLC similarly refuses to support Option Three because, in the words 
of a former CLC Committee Chair, ''the goal of proportionality should not become a one-way 
ratchet for increasing sentences." · 

Even though the Commission must consider the fact that Congress raised mandatory minimum 
sentences as a factor in determining base offense levels, the Commission should also look to the 
Sentencing Reform Act's principles of parity, proportionality, and parsimony. Thus, the 
Commission should not feel obligated to follow the approach taken with the guidelines ... 
promulgated after the PROTECT Act Additionally, the CLC calls to mind a prbblern that arises, 
in relation to the mandatory minimum offenses covered by §2D1 J, where the Commission had 
set the base offense level, as determined by the drug quantity table, so that the resulting offense 
level meets or exceeds the mandatory minimum. In these drug cases, courts are left with little 
guidance on what the appropriate sentence should be in those cases where §5Kl.1 or §5Cl.2 
apply. The CLC concludes that the system of sentencing guidelines, d~veloped mid promulgated 
by an expert Commission, should remain the foundation of punishment in the feqeral system. 
Accordingly,-.ifa resulting guideline. is less .than any.potentially applicable mandatory minimum 
sentence, §SGI .1 (b) should be utilized, as described in Option Four. 

j_ 



Practitioners' Advisory Group (PAG) 
David Debold & Todd Bussert, Co-Chairs 

§2A3.5/18 U.S.C.§ 2250 

The PAG supports Option 1 's establishment of base offense levels tied to the tier of the offense 
that gave rise to the need to register. lbe P AG also supports a four-level reduction where a 
defendant voluntarily attempted to correct the failure to register. The P AG suggests that the 
scope of conduct constituting an attempt to register be construed broadly. 

The P AG opposes the other specific offense characteristics set forth 'in §2A3.5(b )(1) or (b )(2) of 
Option 2. The PAG feels that the proposed §2A3.5 needlessly opens the floodgates of"relevant 
conduct," because it includes uncharged or_ acquitted conduct and expands the definition of 
"minor' beyond that intended by Congress. 

\Vith respect to a prosecution under J 8 U .S.C. § 2250 .that would satisfy the proposed 
enhancement, the PAG prefers that a two-level adjustment be implemented under Chapter Three 
for "sex offenses" and "offenses against minors." 

With respect to Issue for Comment 2; the PAG opposes extending the enhancement to other than 
sex offenses. The PAG no.tes that Cpngrcs5did not intend t~include non-sexual offenses, and an 
expansion .of tl1e enhancement would producefocongruous results. 

• New Offenses and Increased Penalties 

The PAG supports that Commission's approach under Option 4, which proposes that the 
Commission make no change to baseoffensf.!levels ard aHow.§5Gl.l(b) to operate. T~e PAG 
feels that allowing §5G 1.1 (b) to operate will allow the Commission time to sttldy and review if 
offense level increases are needed. The P AG does not support Option l or Option 2 because it 
finds that anchoring offense levels to statutory mandatory minimums, in the absence of a 
congressional mandate, drives guideline sentences too high. The PAG will consider Option 3 
because it finds historically that offense levels once adopted are seldom reduced. 

The PAG does not see a need to raise the base offense level for §2A3.3. Not\vithstanding the 
increase in the statutory maximum under 18 U.S.C. § 2243(b) from one to 15 years' 
imprisonment, the PAG finds that Commission data has shown that courts have sentenced within 
the prescribed guideline range in each of the 11 cases to which this guideline has applied in the 
past three years. The PAG also opposes the definition of "minor" proposed iq. Application Note 
I. J. Sands 3/6/07 Ltr. At J 6.:17. 

\Vith respect to §2A3.4 and Issue for Comment 4, in the absence of congressi~nal directive or 
support, the P AG opposes the proposed increase in minimwn offense levels where the victim has 
not yet attained the age of 12 years. 




