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the Holder Memorandum about the advantages of seeking waiver, and that the Department of .Justice 
did t;tot consider waiver of the corporation's attorney-client p1ivilege and work pmduct protection an 
"absolute requirement" He fi.uther stated that the willingness of a COIJ>9ra!ion to waive the Privilege 
"when neeessary to provide timely and complete information" is one factor to corisider in evaluating 
a coopetation. . 

In ·November the Sentencing Commission added the language to the Commentary to 
Section 8C2 .5 of the Guidelines that is addressed in these comments. That language encourages 
proseeutors to request that coxporations that rue ctiminal targets or defendants waive the Pri'viiege in 
the hope of a lesser sentence. The amendment, which is close to the language of the Holder and 
Thompson memoranda, contains the following language: 

"Waiver of attomey-client privilege and ofw01k pxoduct pxotections is not a prerequisite to a 
reduction in culpability score under subdivisions (1) and (2) of subsection (g) unless such 
waiver is necessruy in order to provide tunely and thorough disclosure of all pertinent 

· · iilformatio.n known to the organization." 

Last · Acting Deputy Attomey General Robert D. McCallum, Jr. issued a 
mcm01andum that directed each federal office to establish "a written waiver review _process." 
While one might argue that this is a useful first step, the memorandum allowed each office to make 
its own guidelines and did not provide for any central review of the waiver request process, and we 
know of individual offices that still have no meaningful process in place. 

In January 2006, the SEC issued a "Statement Conceming Financial Penalties", listing 
factors it will consider in deciding whethet and how to impose financial penalties on a corporation. 
The two ptincipal considerations set forth by the SEC arc the presence or absence of a direct benefit 
to the corporation from the violation and the degree to which a financial penalty will recompense or 
fwtlier harm the injw·ed shareholders. In addition, the SEC identifies several other factots including 
the extent of cooperation· with the SEC and other law enforcement Thus, to avoid civil SEC 
charges, and substantial monetary penalties, a coxp01ation is encowaged to cooperate by, among 
other things, waiving the Pxivilege .. 

The· I ask Force believes that the Commentary to Section 8C25 of the Guidelines; and the 
foregoing pronouncements by the Department of Justice and the SEC, have brought about a sea 

·. change in bow attomeys advise their clients when they are faced with possible prosecution and have 
resulted in a substantial increase in the frequency with which cotporate clients have been waiving· 
the Privilege. While one could argue that the incteased c01porate fraud culture over the past ten 
years has brought this about, that neither justifies it nor merits its continuation. The atto111ey-:client 
pdvilegc and work product doctrine rue predicated upon jwisprudence which recognizes the critical 
importance of the confidentiality of communications between client and counsel. An important fust 
step in reversing this sea change would be to amend the Guidelines as proposed herein . 
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Analysis and Comments 
The Attorney-Client Privilege in our Society 

The attomey-client privilege is "the oldest of the privileges for confidential 
communications.'"' For centuries, in English and Amezican Jaw, the attomey-client privilege has 
been fumly grounded in the recognition that a client's oppoztunity to consult with counsel, in 
confidence, serves the public interest5 In the words of Dean John Wigmore, "the privilege appears 
as unquestioned." 

. The attomey-client privilege is expressly recognized in both the Federal Rules of Civil 
and the Fedeial Rules of Evidence .. 6 Except in limited circumstances, absent a knowing 

and voluiltmy waiver by the client, no third paxty, or government authodty, can team the contents of 
communications made for the purpose of obtaining legal advice. I he confidentiality 

of such communications has been protected because of the long-standing consensus that we aU axe 
best setved when lawyers axe able to ptpvidc their clients with legal advice based on a full 
understanding of the relevant facts. 

Although the courts have tecognized that protecting communications between lawyer and 
client may hinder the search for truth, the cowts have consistently held that this "impaitment is 
outweighed by the social and moral values of confidential consultations. The attorney-client 
privilege provides a zone of ptivacy within which a client may more effectively exercise the full 
autonomy that the law and legal institutions allow." 7 The attorney-client ptivilege benefits society 
because it helps create the t:Iust that must exist between client and attomey . in ordet to encowage 
open and full discussion with counseL The attorney-client p1ivilege makes it possible for an attomey 
to obtain the information necessary to prepare an informed defense and to provide clients with the 
advice they need to comply with the law. 

Ow·la':VS have become so complex, paxticularly in the financial, health and securities fields, 
that it is virtually impossible for a corporati,on t<? comply with the law without the advice of counsel 
that is based on a full communicatipn of the underlying facts by the client. If the client believes that, 
down the road, it may be required to waive the privilege and make those communications available 
to others, there is the real risk that, over time, the corporation's officers and employees wilt be less 
willing to seck out legal advice, or they may fail to disclose all the relevant facts for fear that their 
statements may at a later day be made available to the SEC or prosecutors. In addition, a lawyer 
may modify his or her advice over concein that it may be subject to second guessing later by others 
in litigation or government prosecutors seeking to criminally charge attomeys for 
pmpotted wiOngdoing. The United Supreme Comt s·tated in URjohn Co: v. United States, 449 
U.S. 383 (1981), that failw-e to respect the privilege of these "threatens to limit the 
valuable efforts of corporate counsel to enswe their client's compliance with the law." 

4 J. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW at 542 (McNaughton rev. 1961) 
:5See, e .g., WIGMORE, supra note 12, §2291, at 545-49 . 
6 See Fed. R. Civ. P. 26{b) (I) and Fed R. Evid. 502. 
7 Amet ican Law Institute, REST A I EMENl OF I HE lAW GoVERNlNG LA WYERS, § 68. C, at 520 (2000) . 
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This chilling effect upon communications between attorney and client is hrumful to society overall, and we believe it a deleterious and unintended effect of the 2004 amendment It cannot be 
the goal of the Department of Justice, the SEC, or this Commission to discourage compliance with 
the law, or the communications by which corporate clients seek out the legal advice they need in 
order to comply. In order to reach the goal of having clients fully and truthfully communicate with 
counsel, so that they may be guided in their dealings and compliance with the law, there needs to be 
a reliable assuxance to clients and attorneys of the confidentiality of the commllllications. 
Unfortunately, this is no longer the case, in large measure because of the Holder and Thompson 
mem01anda, the SEC Seaboard Report, and the Commission's 2004 Amendment. 

The Prevalence ofWaiver 

When a corporation leruns of wrongdoing, it frequently engages counsel to ferret out the 
facts of what occuned, analy-L:e the applicable law, and advise the corporation. As part of this 
process, which may or may not be known to government authorities at the time, counsel will usuaUy conduct an investigation, which involves interviewing company employees and 1eviewing and 
analyzing documents, and then render advice to the client about what to do to stop or corTcct any 
wrongful conduct. Counsel will also advise on whether any laws have been violated, whether· the 
violations ru-e civil or criminal, whether criminal prosecution or civil litigation is likely, and whether 
the cotporation needs to or should disclose the findings and conclusions. 

At some point, civil and criminal investigators get involved, and in this cunent envirorunent, the c01poxation needs to consider whether to waive the Privilege and disclose attorney-client 
c01rununications made. at the time of the conduct that is unde1 investigation, communications by · agents of the corporation with counsel dming the investigation, and the notes, memomnda and 
coxrespondence written by the attomeys in connection with the investigation. In the experience of 
the membexs of om· I ask Foxce, this was unheard of a generation ago, and was tarely considered or 
expfored even ten years ago. 8 

The inclusion of the language concetning waivex· in the 2004 amendments to the Guidelines 
has put the waiver issue into "play". While stated in the negative (that waiver of the Privilege 
should riot be a prerequisite to a reduction in culpability score) and providing an exception, the 
exception unfortunately bas become the rule. It is not so much that the Department of Justice, the 
SEC and other tegulators now regularly request a waiver, although a recent survey suggests that the 
practice is pr-evalent9 They need not even do so, as the practice of expecting a waiver to occur has 
1 A fwther conside1ation is whether privileged materials may be provided to the government, but not to others such as plaintiffs in class action litigation There is a body of law that is followed in a majolity of the federal circuits which states that if a client waives the privilege or work product protection as to one set of parties, such as a prosecutor or regulatory body, the privilege is waived for at least those same coriununieations and materials for all pwposes and all others .. See, e.g., In te Columbia/HCA Healthcate Corporation Billing Practices Litigation, 293 FJd 289 (6th Cir. 2002); In Re Syncor Erisa Litigation, No. CV03-2446-RGKRCX, 2005 WL 1661875 (C.D. CaL July 6, 2005); In re Natu1al Gal Commodity litigation, No. 03 Civ. 6186VMAJP, 2005 WL 1457666 (S.D.N.Y. June 21, 2005). Accordingly, advising a client to waive the Plivilcgc so it can cooperate with the Department of Justice and obtain a benefit in sentencing is a challenging task. 

9 A March 2006 Swvey Report by a coalition of organizations, aided by the ABA, had the following fmdings. About 75% of outside counsel have had to consider the issue of waiver for a client dwing the last. five years, and 
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become so prevalent, and the benefits of doing so have become so tempting, that corpOiate courisel 
are now encomaged to convince their clients to forsake the protections of Privilege so as to 
obtain the benefit of being seen as cooperative. The amendment itself: by being included as part of 
the Guidelines, thus codifies a trend that has accelerated in the· last seve1al years. The inevitable 
effect has been that co1porations that do not hasten to waive the Privilege are quickly viewed as 
hiding something of value behind the Ptivilege; thus, in practice, there has been an in tenorem effect 
on counsel and their clients who want to cooperate with authorities - they must waive or be deemed 
uncooperative and engaged in a conspilacy of silence. 

Task Force recognizes that the Deprutrni:mt of and SEC pxonouncements on 
cooperation list numerous factors, only one of which is waiver of the Privilege. Moreover, there rue 
times when it may be appropriate for the government, in the interests ofjustice and in the search for 
the truth, to request that the Ptivilege be waived. Target corporations may also sometimes hide 
behind the Privilege, either improperly or by an over expansive intexpretation of its parameters. I 
However, there is no empirical study known to us which proves that law enfmcement today is any 
more effective than, say 20 or 40 years ago-when waiver of the Pxivilegc was rarely done or 
considered. 

High proftle cases such as Enron, Adelphia and WorldCom have produced a more diligent 
and aggressive enforcement program fm· cJiminal and civil authoxities alike. Now, more than at any 

· other time, there is a coordination of activities by prosecutors and regulatms, and pruallel 
investigations and proceedings. This development is expected. The I ask Force recognizes the value 
and need for such piogiams . 

However, the parallel investigations present difficult choices for clients and counseL Each 
agency and authority has its own view and guidelines on whether cooperation is· expected by a client, 
how to gauge that cooperation, and whethez waivet· of the Pzivilege is a factor considered for 
coopetation and resolution of the -matter. the SEC Will consider waiver as a factOI of 
cooperation, but ag1·ee in writing that disclosure of privileged communications .and work product is 
only selective and will not be deemed a genetal waiver as to otheis. The CFTC has on occasion 
demanded waiver of privileged communications immediately at the commencement of an 
investigation, and has refused to give any wxitten comfort that the waiver would be deemed limited. 
The Guidelines Commentary, however, bumps any nuances ofthese civil regulators when there are 
pruallel investigations This is an unfortunate result, and we believe an unintended consequence of 
the 2004 amendment. An attorney may a client not to waive the Privilege for a civil 
Iegulator. However, with the Holder and Thompson memoranda, and the language of the 2004 
amendment, with the possibility of criminal charges and sentencing, there is an oveniding, almost 
compulsive, urge to waive . This should not be so, and is exactly the opposite ofwhat the language 
of the Commentary suggests. 

approximately 50% ofin-house counsel have had to do so. Over 50% ofboth groups confirmed that they believed there 
has been a marked increase in waiver requests by prosecutOis. 55% of outside counsel who have represented clients 
under investigation said that prosecutors bad requested directly or indirectly, as part of coope1ation. The Decline 
of the Atto1 ney-client P1 ivilege in the Corp01 ate Context available at http://www.acca.com/Survcyslattyelient2.pdf 
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Conclusion 

The attorney-client pzivilege bas served the true administtation of justice for centwies by 
protecting confidentiality and promoting the candor that zesults in accmate fact-finding and effective 
legal advice. The 2004 amendment language, together with the Holder and Thompson Memoranda 
and their tegillatory progeny, threaten to seriously compromise this ancient privilege to the detiiment 
of the legal system and the society it serves. The exception in the amendment bas become the nozm. 

For this and the reasons cited herein, we mge the Commission to eliminate the 2004 
amendment language that encomages a cozporation to waive the attorney-client privilege and work 
product protections to obtain a zeduction in sentence under the Guidelines. There should instead be 
an express statement that waiver of the attomey-dient and w01k product protections is not to be 
considered in evaluating the level ofcoopezation of the defendant and its culpability score. 

Respectfully submitted, 

New Yozk State Bar Association 
I ask Force on the Ptivilege 10 

D. Hoffman, Chait 
David M Brodsky, Esq. 
Zachary W. Carter, Esq . 
Lawrence S. Goldman, Esq. 
Prof: Bruce A. Green 
Michael J. Holliday, Esq. 
Gerntd B. Lefcow1, Esq .. 
Loretta E. Lynch, ESq .. 
MadeJ. Mahoney, Esq. 
Marc D. Powers, Esq. 
Seth Rosner, Esq. 
Bryan Charles Skar1atos, Esq. 
Lauren J. WachtleJ, Esq. · 
Jean I. Walsh, Esq. 

10 While an Assistant U.S. Attomey fiom the U .S . Attorney's Office for the Eastern Disttict of New York is on the Task 
Force, she did not participate in drafting the position set forth in this lettet, and the letter does not represent her views, 
the views of bet or tbc views of the Department ofJustice . 
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BETIINA B. PLEVAN 
PRESIDENT 
Phone: (212) 382-6700 
Fax: (212) 768-8116 
bplevan@nycbar.org 

U.S. Sentencing Commission 
Attn: Public Affairs 
One Columbus Circle NE 
Washington, DC 20002-8002 

----NEWYORK 
CITY BAR 

March 28, 2006 

Re: Proposed Amend11ients on Privilege Waiver Language in 
the Federal Sentencing Guidelines 

Dear Sir/Madam: 

The Association of the Bar of the City of New York1 (the "Association"), 

respectfully submits this letter, prepared by its Committee on Criminal Law ("the 

Committee"), in response to the Commission's January 27, 2006 Notice of Proposed 

Amendments, 71 F.R. 4782-4804, which seeks public comment on whether the privilege 

waiver language in the commentary at Section 8C2.5 should be deleted or amended. See 

U.S. Sentencing Commission, Guidelines Manual,§ 8C2.5(g), comment 12 (Nov. 2004). 

This letter explores a few of the principal concerns that arise in connection with waivers 

of the attorney-client privilege and work product protection during corporate 

investigations, and provides the Committee's recommendations to help ensure that these 

• 

The Committee is one of the oldest and largest local bar Committees in the United 
States, with a current membership of over 22,000 lawyers. The Committee serves not 
only as a professional Committee, but also as a leader and advocate through the work of 
over 170 committees. Among other activities, the Committee's committees prepare 
comments for legislative bodies, regulatory agencies, and rule making committees on 
pending and existing laws, regulations, and rules that have broad legal, regulatory, 
practical, or policy implications. Further information regarding the Committee can be 
found at its web site, http://www.abcny.org . 

THE ASSOCIATION OF THE BAR OF TilE CITY OF NEW YORK 
42 West 44'h Street, New York, NY 10036-6689 
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fundamental legal protections, which are essential to fair and effective corporate 
compliance regimes, will be respected and maintained. 

I. The current language is having unintended consequences. 
By 2004, when the Commission amended the Commentary to Section 8C2.5 of 

the Sentencing Guidelines for Organizations, requests for a waiver of the attorney-client 
privilege, once a rare event, had become a frequently used practice of prosecutors. The 
2004 amendment effectively codified the practice, establishing it as a benchmark for 

regulators and prosecutors to determine whether an organization had engaged in the 
"timely and thorough cooperation" needed to obtain leniency. In the wake of this 
amendment, the Holder and Thompson Memoranda, and the Seaboard Report,2 there has 

been a dramatic increase in government demands for access to privileged attorney-client 
communication and attorney work product. According to a survey recently conducted by 
the National Committee of Criminal Defense Lawyers, nearly three-quarters ofthe 1,400-
plus inside and outside counsel who responded agreed that a "culture of waiver'' has 
evolved in which government agencies expect a company under investigation to waive 
the attorney-client privilege or work product protection. Moreover, nearly three-quarters 
of outside counsel said that the expectation of privilege waiver was communicated rather 
than implied? 

The Committee's members counsel their clients within this "culture of waiver'' 
every day. Our members are active in the Southern and Eastern Districts of New York, 
and their practices routinely involve discussions of presumptive waivers with federal 

prosecutors, the SEC, and, as the practice has grown increasingly commonplace, with 
state authorities as well. Indeed, many of the Committee's members find that, in the 
current climate, waivers of the attorney-client privilege and work product protection arc 

almost always implied, and frequently directly discussed, in their conversations with 

federal prosecutors as well as state and federal agencies; often, such waivers are 

2 Report of Investigation Pursuant to Section 2(a) of the Securities Exchange Act of 
1934 and Commission Statement on the Relationship of Cooperation to Agency 
Enforcement Decisions, SEC Release Nos. 34-44969 and AAER-1470 (October 23, 
2001 ), available at http://www.sec.gov/litigation/investreport/34-44969.htm . 
3 This survey is available online at http://www.acca.com/Survcys/attyclicnt2.pdf. 
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demanded at the outset of investigations, before other alternatives for gathering 
information have even been considered. 

Although the language in the Commentary of Section 8C2.5 does not explicitly 
require companies to surrender the attorney-client privilege and work product protection 
in order to receive a reduction in culpability score for cooperation under the Guidelines, 
and is in fact meant to limit compelled waiver, when a company's lawyers have gathered 
information about a potential violation and prosecutors and regulators do not have the 
same information, these prosecutors and regulators routinely assert that waiver would 
lead to "timely and thorough disclosure." This language has thus helped to reinforce the 
expectation of waiver among regulators, prosecutors, and defense lawyers. 

Significantly, there is no obvious mechanism for challenging the government's 
routine assertion that waiver is "necessary." The government often demands waiver of a 
corporation's attorney-client privilege and work product protection as a precondition for 
the grant of cooperation that might prevent indictment or reduce punishment. In actual 
practice, these policies provide prosecutors and regulators with tremendous incentives 
and ability to push for ever greater disclosures. In contrast, companies under 
investigation have essentially no ability to resist the government's demands. 

The Justice Department's McCallum Memorandum, issued on October 21, 2005, 
does not address the problem of a corporation's inability to mount a meaningful 
challenge to waiver. It is concerned principally with process and merely calls for each 
U.S. Attorney's Office to "establish a written waiver review process"; the McCallum 
Memorandum does not question the substance of Justice Department policy or even seek 
national uniformity of decision-making in this area. 

In short, it appears that a company's decision to broadly waive work product 
protection and the attorney-client privilege - and all too frequently, only the decision to 
broadly waive - will be the test of whether the government deems a company to be 
cooperative. Because the charge of non-cooperation will typically have profoundly 
serious adverse effects on a company's public image and bottom line, companies are 
routinely forced to waive these protections whenever the government seeks it. 

In addition, in virtually every jurisdiction - including the jurisdictions where the 
majority of the Committee's members commonly practice- the waiver of the attorney-
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client privilege and work product protection for one party constitutes a waiver as to all 
parties. The Association is concerned that compelled waiver increases the cost of 
cooperation with the government. Once they are disclosed to the government, work 

product and privileged materials will inevitably be turned over to private plaintiffs, who 
can capitalize on the disclosure of sensitive information turned over to the government 
during a criminal investigation to strengthen their civil cases. The risk of expensive and 
time-consuming future litigation is a harsh penalty, particularly for organizations that 
have chosen to cooperate with the government on its terms. 

Even if, in a given case, a waiver will speed the government's access to relevant 
information, it is not at all clear that the benefit in a given case outweighs these 
substantial systemic harms caused by a culture of routine waiver. 

2. The Commentary has had serious adverse effects 011 tire administration of 
justice. 

The public policy justification for encouraging corporate waivers appears to be 
that waiver will lead to quicker and increased access to information for the government 
and that the justice system as a whole will benefit as a result. We suspect that the 
opposite is true. Compelled waivers do not enhance compliance with the law. Rather, 

corporate officers and employees who are reluctant to involve lawyers in business 
activities translates into a greater risk that those officers and employees will break the 
law. Routine government demands for waiver of attorney-client privilege and work 
product protection cause lawyers to lose the trust and confidence of the employees of the 
companies they represent. In turn, this erosion of trust and confidence undercuts 

lawyers' abilities to counsel compliance with the law effectively. 

Compelled waivers also hobble internal corporate investigations and prevent 
companies from detecting and correcting illegal activity. When employees suspect that 

anything said to a company lawyer can and will be used against them, both by their 
employer and, potentially, by a prosecutor, they may refuse to say anything at all. 



• 

• 

• 

5 
3. The Commentary should be amended to stress that waiver is not a required 
element of cooperation. 

The Association notes that, in addition to the unintended consequences noted 

above, waivers of attorney-client privilege and work product protection may simply not 
be appropriate in all cases of corporate wrongdoing. We therefore recommend that the 

Commission adopt affirmative language that emphasizes, without exception, that waivers 

of attorney-client privilege and work product protection should not be used to determine 

whether a sentence reduction under the Guidelines is warranted. Moreover, we urge the 

Commission to adopt language that ensures that cooperation requires the disclosure only 

of "all pertinent non-privileged information known to the organization," and that such 

waivers are to be requested, if at all, on a case-by-case basis, rather than demanded 

uniformly in order for a corporation to receive credit for cooperation with the government 

during an investigation. 

Finally, the Association is concerned that this issue has broader implications for 

the integrity of the attorney-client relationship generally, beyond the context of business 

organizations. A robust attorney-client relationship is fundamental to our adversarial 

system of justice. Without it, and its accompanying frank disclosures to informed 

counsel, the system cannot function effectively. Individuals and organizations would 

have less ability to protect their rights. This is especially true in the context of criminal 

law. The current language of the Commentary suggests that a waiver of the attorney-

client privilege is a necessary condition of cooperation. The logical corollary of that 

position is that a refusal to grant such a waiver amounts to a failure to cooperate, which 

the government may effectively view as obstruction. This result would be a troubling 

and unwelcome burden on the attorney-client relationship. Our system of justice should 

encourage counsel to gather facts and give advice in confidence, not treat these essential 

functions as obstacles to be overcome. 

Thank you for the opportunity to share the Association's views on this matter of 

critical importance. 

Respectfully submitted, 

Bettina B. Plevan 
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March 28, 2006 

VIA FACSIMILE, EMAIL AND UPS NEXT DAY AIR 
Mr. Michael Courlander 
Public Affairs Officer 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, D.C. 20002-8002 . 

Re: Proposed Comments to 1/27/06 
Amendments to Sentencing Guidelines 

Dear Mr. Courlander: 

488 Madison Avenue 
New York. New York I 0022 
Telephone: (2 12) 980-0120 
Facsimile: (l12) 5'13-'1175 

Brian E. Haas 
Direct (212) 705-4836 

e-mail: bmaas@fkks.com 

.. 

Enclosed please find the comments of the New York Council of Defense Lawyers 
Regarding Certain of the Proposed Amendments to the Sentencing Guidelines. 

Should you have any questions, please do not hesitate to contact me. 

BEM:mcw 
Enclosure 

vi: 1/J/{u£/fl/liUO • / / l.f:: / 



• 

• 

• 

NEW YORK COUNCIL OF DEFENSE LA WYERS 
COMMENTS REGARDING JANUARY 25, 2006 

PROPOSED AMENDMENTS TO THE SENTENCING GUIDELINES 

The New York Council ofDefense Lawyers (''NYCDL") is an organization comprised of 

approximately 200 attorneys whose principal area of practice is the defense of criminal cases in 

the federal courts. Many of our members are former Assistant United States Attorneys, 

including previous Chiefs of the Criminal Division in the Southern and Eastern Districts of New 

York. Out membership also includes attorneys from the Federal Defender Services offices in the 

Eastern and Southern Districts ofNew York. 

Our members thus have gained familiarity with the Sentencing· Guidelines and their 

application both as prosecutors and defense lawyers. In the comments that follow, we address 

two issues that are of particular interest to our members, which are raised by the amendments 

published in the Federal Register, 71 Fed. Reg. 4782-01 (Jan. 27, 2006) . 

8. PROPOSED REVISIONS TO § 3Cl.l (OBSTRUCTION) 

The NYCDL continues to view enhancements such as those included in §3C 1.1 

("Obstructing or Impeding the Administration of Justice") as improper because they allow 

conduct that could have been prosecuted as an independent crime to be used to enhance 

sentences where proven only by a mere preponderance of the evidence. Even putting that issue 

aside, however, we believe it is extremely important that the expansion of§ 3C 1.1 contemplated 

by this proposed revision not sweep in conduct that cannot fairly be construed as obstruction of 

justice with respect to the underlying offense; our comments and suggestions revolve around that 

concern. 

The Revision to the Guideline. The heart of the Commission's proposal with respect to 

§ 3Cl.l is to add as subsection (2)(A) language requiring the enhancement to apply to conduct 

by the defendant that occurred "prior to the investigation of the instant offense of conviction, and 

FKKS: 2901S7.v2 99999.6300 
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was intended to prevent or hinder the investigation, prosecution, or sentencing of the instant 

offense of conviction." As drafted, this language sweeps in broad categories of conduct that are 

part of the underlying offense and not, in any traditional or practical sense, obstruction of justice. 

For example, the commonplace situation in which a criminal wears gloves during the 

commission of a crime, so as not to leave behind fingerprints, or uses a disguise or a false name 

would come within amended Guideline § 3C 1.1 (2)(A) as drafted because that conduct is both 

"prior to the investigation" of the offense and certainly "intended to prevent or hinder the 

investigation," and yet surely that is not obstruction o_f justice in the sense of§ 3C 1.1 (or, for that 

matter, obstruction statutes). Similarly, if an employee has been generating phony 

documentation to conceal that he has been embezzling money from his employer, that is plainly 

pre-investigative conduct designed to hinder any subsequent investigation, but again, that should 

not constitute obstruction of justice within§ 3Cl.l. In both instances, the conduct at issue is part 

and parcel of the underlying offense and should be considered, if at all, under other sections of 

the Guidelines. 

Thus, the NYCDL suggests that subsection (2)(A) of§ 3C.l.l be amended to read as 

follows, with our proposed language noted in italics: 

prior to the investigation of the instant offense of conviction (and not as an aspect 
of the commission of that offense), and was intended to prevent or hinder the 
investigation, prosecution, or sentencing of the instant offense of conviction, 
which investigation, prosecution, or sentencing was believed to be ongoing or 
reasonably imminent. 

We believe that these changes will allow the amended§ 3Cl.l to cover pre-investigative conduct 

that is truly conduct specifically intended to obstruct justice- as such conduct has traditionally 

been defined and understood- without also encompassing conduct that is logically connected to 

the commission of the underlying offense and therefore not a proper basis for a § 3C 1.1 

enhancement. · 

FKKS: 290157.v2 2 99999.6300 
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The Revisions to the Application Notes. We support the proposed changes to the 

Application Notes, subject to our comment above and the two comments below. 

Civil Perjury. The proposal is to amend item (b) in Application Note 4 -which presently 

reads "committing, suborning or attempting to suborn perjury"- by adding the words", 

including during the course of a civil proceeding pertaining to conduct constituting the offense of 

conviction." If the supposed civil perjury meets the 2(A) obstruction standard as we have 

articulated it above (i.e., with the language changes we proposed), then we support this change to 

the Application Note. Without the amended 2(A) language, however, this Note would suggest 

that the revised § 3Cl.l could be applied to civil perjury where the defendant was not 

specifically focused upon the possibility of a criminal investigation or prosecution, but rather 

simply lied at an unrelated deposition or other proceeding rather than confess a crime. We 

believe such an expansion of§ 3 c 1.1 would do violence to the natural and proper construction of 

the term "obstruction of justice," particularly in light of the fact that civil perjury not amounting 

to obstruction of justice nonetheless can and, and indeed should, be addressed as a substantive 

offense where the evidence warrants that approach. 

False Statements to Obtain Court-Appointed Counsel. The NYCDL opposes proposed 

Application Note 4(1), which would add as an example of conduct warranting a §3C 1.1 

enhancement "making false statements on a financial affidavit in order to obtain court-appointed 

counsel." Such conduct can never be obstruction of justice under§ 3C l .l because making a 

false statement on a financial affidavit "in order to obtain court-appointed counsel" is, by 

definition, not conduct undertaken in order to "prevent or hinder the investigation, prosecution, 

or sentencing of the instant offense of conviction." Such conduct by a defendant can and 

probably should be prosecuted, if the false statement can be proven beyond a reasonable doubt, 

but this proposed revision to the Application Note would directly contradict the plain language 
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(and intent) of§ 3Cl.l. Indeed, we note that a stronger argwnent could be made that lying to a 

probation or pretrial services officer about drug use while on pre-trial release is obstruction of 

justice, and yet that conduct is expressly excluded from§ 3Cl.l by Application Note 5(e). 

Proposed Additional Application Notes. For the reasons noted above, we suggest that 

the following be added as section (f) of Application Note 5, which provides examples of conduct 

that typically does not warrant application of§ 3C 1.1: "generating false or misleading 

documentation in the course of the commission of the offense of conviction." 

We also urge that the following sentence be added at the very end of Application Note 5: 

"Enhancements under 2(A) for conduct pre-dating the investigation, prosecution and sentencing 

of the instant offense should be limited to those instances in which the defendant's conduct was 

unambiguously directed at obstructing such future investigation or proceeding, which was 

believed to be ongoing or reasonably imminent." 

12. CHAPTER EIGHT- PRIVILEGE WAIVER 

The United States Sentencing Commission has requested comment with respect to the 

following sentence in the commentary to the Organizational Sentencing Guidelines that relates to 

the culpability score for defendant organizations: 

Waiver of attorney-client privilege and of work product protections is not a 
prerequisite to a reduction in culpability score under subdivisi'ons (l) and (2) of 
subsection (g) [Self-Reporting, Cooperation, and Acceptance of Responsibility) 
unless such waiver is necessary in order to provide timely and thorough 
disclosure of all pertinent information known to lite organization. 

U.S.S.G. § 8C2.5(g) (emphasis added). At the time this language was adopted by the 

Commission, "the Commission stated that it expect[ed) such waivers [would] be required on a 

limited basis .. .. " 1 

1 U.S.S.G. Supplement to Appendix C (Amendment 673) (2004) . 
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As a preliminary matter, the NYCDL joins the positions taken by the Coalition to 

Preserve the Attorney-Client Privilege2 and commends to you its survey research, which 

confmns what our members have in their daily practice. When charging and 

sentencing decisions are made, Assistant United States Attorneys regularly put corporations in 

the position of having to waive the attorney-client privilege during the course of a 

investigation in order to be considered to have cooperated fully with the goverrunent. Further, 

we agree with the recommendations of the American Bar Association that waiver of the attorney-

client privilege and work product protections "should not be a factor in determining whether a 

sentencing reduction is warranted for cooperation with the government. "3 At a minimum, we 

recommend that the commentary be amended to delete the exception for when waiver is 

necessary in order to provide timely and thorough disclosure of all pertinent information known 

to the organization." 

In our experience, the exception, which falls completely within the unreviewable 

discretion of the prosecutor, has become the rule. We live in what has become a "culture of 

In every investigation, prosecutors and criminal investigators believe it is necessary to 

have access to the privileged communications and work product of a corporation's lawyers. By 

2 The Coalition is comprised of the American Chemistry Council, the American Civil Liberties Union, the 
Association of Corporate Counsel, the Business Civil Liberties, Inc., the Business Roundtable, the 
National Association of_ Criminal Defense Lawyers, the National Association of Manufacturers, and the 
United States Chamber of Commerce. See Oversight Hearing on White Collar Crime Enforcement (Part 
1): Allorney Client Privilege and Corporate Waivers, before the Subcomm. on Crime, Terrorism and 
Homeland Security of the House Comm. on Judiciary, 1 091

h Con g., 2d Sess. (Mar. 7, 2006). 
3 American Bar Association, Stmt. Of Donald C. Klawiter, Proposed Amendment of Commentary in 
Section 8C2.5 of the Federal Sentencing Guidelines Regarding Waiver of Attorney-Client Privilege and 
Work Product Doctrine, Nov. 15, 2005 at 3. 

4 See Oversight Hearing on White Collar Crime Enforcement (Part 1): Attorney Client Privilege and 
Corporate Waivers, before the Subcomm. on Crime, Terrorism and Homeland Security of the House 
Comm. on Judiciary, I 09th Con g., 2d Sess. (Mar. 7, 2006) (noting that almost 75% of both inside and 
outside counsel expressed agreement that a "culture of waiver" has evolved) . 
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• the same token, our clients have unfortunately come to believe that if an indictment is to be 

avoided, the government will unquestionably have to have access not only io the privileged 

communications, but also to the innermost thoughts and analyses of the corporation's lawyers. 

Requiring such a waiver runs counter to the fundamental rights protected by our criminal justice 

syste·m and undercuts the trust and confidence that define the relationship between lawyer and 

client and are necessary to its functioning. The exception is also troubling for two very concrete 

reasons. First, a prosecutor's determination that a particular investigation takes priority over 

these long-established protections is not subject to non-partisan review. Second, as discussed 

further below, a client's decision to waive a privilege typically has serious consequences in any 

future civil litigation and may even spark a civil lawsuit so that plaintiffs can have access to 

formerly privileged communications. 

Furthermore, our experience suggests that the drive of prosecutors and regulators to • obtain privileged communications, including work product, is not abating but increasing. It now 

appears that not only are law enforcement officials regularly determining that such waivers are 

necessary, they also are requiring a corporation's lawyers to provide information gathered during 

the course of an internal investigation on a "real time" basis- which is to say that a corporation's 

counsel is asked to tum over information as soon as it is acquired before counsel can evaluate 

whether it is relevant, appropriate or significant to the investigation, let alone whether the 

information is complete or trustworthy. This rush to share information with the government 

deprives a corporation of the opportunity to utilize fully its counsel to determine what really 

happened, how it can be documented, and who has critical information necessary to tell the 

whole story. 

In the NYCDL, we know first-hand that there can be serious unintended consequences 

• when waivers ofthc attorney-client privilege are required and implemented. In 2004, senior 
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executives of Computer Associates were indicted for obstructingjustice and conspiring to 

obstruct justice, in violation of 18 U.S.C. §§ 1512(c)(2) and 1512(k), by failing to disclose, 

falsely denying and concealing from lawyers representing the corporation in parallel 

investigations by the United States Attorney's Office for the Eastern District of New York and 

the Securities and Exchange Commission irregularities in the corporation's accounting 

practices. 5 When a corporation engages legal counsel,in connection with an investigation, it 

should be entitled to the full benefit of that counsel, which requires giving counsel the 

opportunity to conduct an investigation on behalf its client. A company's lawyers should not 

become de facto prosecutors and government investigators. 

Our deep concerns about the theory on which these obstruction charges were brought 

have only been heightened by the continuing demands for waiver and a recent indictment in 

United States District Court for the Southern District of Texas, where it appears that the same 

theory is currently being employed to prosecute an employee of El Paso Corporation because of 

statements he made and failed to make to the corporation's outside lawyers during an interview 

they conducted regarding his natural gas trading practiccs.6 

This "culture of waiver" also has unintended consequences in private civil litigation. 

The New York courts have experienced an onslaught of private class actions under the federal 

securities laws, many of which are routinely filed within days of any public disclosure of the 

existence of a government investigation. With the regular- if not routine - demand by 

prosecutors that corporations waive the attorney-client privilege and work product doctrine, 

plaintiffs in such cases appear ever more eager to file such lawsuits.> secure in the belief that they 

$ United States v. Sanjay Kumar and Stephen Richards, Case No. 04-CR-846 (E.D.N.Y. Sept. 22, 2004), 
Counts 6 and 7. 

6 United States v. Greg Singleton, Case No. 4:06CR080 (S.D. Tex., Mar. 8, 2006), Count I 0 . 
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can piggy-back on the waiver required by the government in requesting <liscovery, and they try 

to choose jurisdictions that do not accept "selective waiver." Thus, ironically, by 

indiscriminately requiring waiver, the government is fueling lawsuits and clas::> actions. 

Even when the government's investigation results in no charges, the corporation must 

expend time and resources on defending itself in the private class action context. 

Thus, in many cases, the privilege waivers that prosecutors frequently require ultimately result in 

no real justice for the corporation. 

In sum, we believe that the exception is unnecessary and has led to unintended 

consequences in its implementation. Our clients want to avoid indictment, and they.recognize 

that usually means that the best course of action is to work with the government to help uncover 

wrongdoing. It is not necessary for the Sentencing Commission to express a preference for 

having a corporation waive its attorney-client privilege or work product protections in order to 

receive recognition from the government for its efforts to find, investigate, and ultimately 

prevent corporate crime . 
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THE STATE BAR 
OF CALIFORNIA 

180 HOWARD STREET, SAN FRANClSCO. CAUFORNIA 94105-1639 

March 22, 2006 

Michael Courfander, Public Affairs Officer 
United States Sentencing Commission 
One Columbus Circle, N.E. Suite 2-500 
Washington D.C: 20002-8002 

COMMITTEE ON PROFESSIONAL 

RESPONSffiiLITY AND CONDUCT 

TELEPHONE: (415) 538-2161 

Subject: Request for Public Comment on Proposed Amendments to the Sentencing 
Guidelines for.the United States Courts (71 FR 4782-4804) 

Dear Mr. Courlander. 

The State Bar of California's Standing Committee on Professional Responsibility and Conduct 
("COPRAC")1 appreciates this opportunity to submit its views on the commentary (the 
"Commentary") to Section 8C2.5 of the United States Sentencing Commisslon;s rcommission") 
2004 amendments to Chapter Eight, the "Organizational Sentencing Guidelines."2 

COPRAC's charge is to assist the more than 150,000 active members of the California State Bar In 
their desire to appreciate and adhere to ethical and professional standards of conduct. In so doing, 
we recognize that one of our primary is the public, and that our actions are governed 
by the objective of serving the public interest. These comments are submitted with those objecti.ves 
in mind. 

As explained below, COPRAC urges the Commission to delete· the Commentary and adopt 
an alternate commentary providing that "Waiver of attorney-client privilege and of work product 
prot-ections is not a prerequisite to a reduction in culpability score under subdivisions (1) ·and (2) of 
subsection (g) (Self-Reporting, Cooperation, and Acceptance of Responsibility]." 

1 This position is only that of the State Bar of California's Standing Committee on Professional Responsibility _and 
Conduct. This position has not been adopted by the State Bar's Board of Governors or overall membership .and should 
not be construed as representing the position of the State Bar of California. Committee activities relating to this position 
are funded from voluntary sources. 

2 The Commentary provides: "Waiver of attorney-client privilege and of work product protections is not a prerequisite to 
a reduction in culpability score under subdivisions (1) and (2) of subsection (g) [Self-Reporting, Cooperation, and 
Acceptance of Responsibility] unless such waiver is necessary in order to provide timely and thorough disclosure of all 
pertinent Information known to the organization: 
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COPRAC begins by noting the purposes behind the attorney-client privilege and work product 
protection. Over a century ago, the United States Supreme Court declared that the assistance of 
lawyers "can only be safely and readily availed or when free from consequences or the 
apprehension of Upjohn Company v. Unffed States, 449 U.S. 383, 389 (1981), quoting 
Hunt v. Blackburn, 128 U.S. 464 (1888). The existence of the privilege facilitates an important 
process. Privilege begets client trust, which in tum induces clients to make full and frank disclosures 
to their lawyers. Those disclosures enable effective legal representation, which entails the lawyer's 
assistance in helping the client comply with law. Any regulations or administrative policies that 
inhibit that will impinge on the •broader public interests in the observance of law and 
administration of justice." Upjohn, 449 U.S. at 389. These concerns are more pressing than ever. 
We live In an evermore complicated regulatory environment where prganizations tum to lawyers for 
assistance in compliance· with law-compliance that inures to the benefit of the clients and the public 
as well. 

The work product protection has different purposes but, like the attorney-client privilege, serves to 
•promote justice." As Justice Murphy noted in Hickman v. Taylor, 329 495, 510-511 (1947): 

Historically, a lawyer is an officer of the court and is bound to work for the 
advi3ncement of justice while faithfully protecting the rightful interests of his clients. In 
performing his various duties, however, it is essential that a lawyer work with a 
certain degree of privacy, free from unnecessary intrusion by opposing parties and 
their counsel. Proper preparation of ·a client's case demands that he assemble 
information, sift what he considers to be the relevant from the irrelevant facts, 
prepare his legal theories and plan his strategy without undue and needless 
interference. That is the historical and the necessary way in which lawyers act within 
the framework of our system of jurisprudence to promote justice and to protect their 
clients' interests. 

Because the work product protection dealt with representation before or during litigation, the 
protection historically served the legitimate adversarial needs of litigants. Consistent with that 
historical framework, an organization accused by the federal government of wrongdoing has a 
compelling need to draw upon the services of a lawyer who can prepare a legitimate defense without 
fearing that the government will coerce a waiver of the work product protection. But the work 
product does more than that. Today, a great deal of compliance activity is driven by the 
threat or presence of litigation that is then resolved through settlement, consent decrees, stipulated 
injunctions, and similar mechanisms. The vast majority of litigated cases now settle out of 
court-and that is particularly true for large organizational clients facing litigation initiated by the 
federal government. Thus, the work product protection now not only serves the legitimate 
adversarial needs of litigants but also facilitates the compliance function as well. 

Unless the Commission deletes the Commentary and expressly provides that waiver of the 
attorney-client privilege or work product protections will never be a prerequisite to a reduction in 
culpability score under subdivisions (1) and (2) of subsection (g) [Self-Reporting, Cooperation, and 
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Acceptance of Responsibility], the Commission will be doing serious long-term damage to the public 
benefits derived from the confidential nature of the attorney-client relationship. · 

First, although the Commentary suggests that waivers will not be a prerequisite to a reduction in 
culpability score except when necessary to provide timely and thorough disclosure, the exception is 
likely to swallow the rule. At sentencing, a ·federal prosecutor who did not receive the organization's 
privileged communications and work product is likely to argue in virtually all instances that waivers 
were necessary to effect a more timely and thorough disclosure from the organization. And, since 
the organization will at that· time have been found. culpable, there is a substantial likelihood that its 
earlier failure to provide a waiver will outweigh all other aspects of its self-reporting, cooperation and · 
acceptance of responsibility. Thus, retaining this aspect of 2004 amendment to the sentencing 
guidelines will contribute significantly to a new climate iri which organizations expect that 
communications with their counsel will not be protected.3 

But, in fact, waivers will virtually never be necessary to a timely and thorough investigation by a 
federal agency or prosecutor. Federal agencies and prosecutors will still have the full subpoena 
powers provided by federal law. Organizations will still have strong Incentives to provide Information 
to investigating agencies, and those agencifi!s will have ample tools to test the veracity of that factual 
information. Further, federal prosecutors will still be able to assert the crime fraud exception to the 
attorney-client privilege and, if a prima facie showing is rl)ade, will gain access to otherwise 
privileged materials. However, there is a difference between having a judge determine the 
privilege has been waived due to comm.ission of a crime or fraud, and creating a climate where no 
organization can take comfort that any of Its consultations with its counsel are confidential because a 
federal agency or prosecutor has essentially been empowered to demand a waiver without any 
finding that the attorney's services have been used in the commission of a crime or fraud. . . 

Second, as waivers become more commonplace, compliance with law will .suffer. The judicial 
opinions cited above, which draw on centuries of practical wisdom, make that point. But it also 
follows from common sense. In the modem regulatory environment, and especially after enactment 
of the Sarbanes-Oxley Act in 2002, rely heavily on in-house and outside lawyers to 
gather facts, analyze compliance issues, conduct investigations and recommend courses of conduct 
that comply with law. Lawyers cannot represent organizations effectively if they are routinely seen 
by their clients as actively working as an arm of the federal government. For lawyers to fulfill their 
role, everyone at the organization from the board members down to the line employees must trust 
that the lawyers are working to represent the organization consistent with the long-recognized duty 
of undivided loyalty, and not as agents of the government. 

The negative effects of having sentencing that result in routine waivers will only increase 
over time, as more and more organizations will come to doubt their lawyers' loyalties and as 

3 See the March 6, 2006 Association of Corporate Counsel Survey indicating that light oft he Thompson Memorandum 
as well as the 2004 Amendments to the Organizational Sentencing Guidelines) the vast majority of corporations and their 
counsel are now operating in a climate in which they expect a request for waiver to be a part of any regulatory or 
prosecutorial investigation initiated by an arm of the federal government. 
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organizational agents will come to fear that the organization's lawyers .are Mure federal informants. 
Those doubts and fears will necessarily reduce the amount and quality of Information shared with 
the organization's lawyers as well as the amount and quality of legal advice provided by counsel. 
This slow·erosion of the lawyers' role as agents of legal compliance would then take· many years to 
reverse. ln·the meantime, the organization, its employees, its investors, and the public itself will be 

· deprived of the benefits 'of the organization's compliance with law in accordance with the advice of 
counsel. 

· For these .reasons, COPRAC urges that the Comme.ntary be deleted and that the Commission take 
affirmative steps to prevent further erosion of the attorney-client privilege and work product 
protection by finding that waiver is not a prerequisite to a reduction in culpability score. 

Thank you for your consideration of our opinion in this matter. 

/ 

cc: Hon·. Dianne Feinstein. United States Senate· 

teven A. Lewis, Chair . 
Committee on Professional 
Responsibility and Conduct · 

Hon. Elton Gallegly, United States House of Representatives 
Hon. Daniel E. Lungren, United States House of Representatives 
Hon. Darrell E. lssa, United States House of Representatives 
Hon. Howard L. Berman, United States House of Representatives 
Hon. Zoe Lofgren, United States House of Representatives 
Hon. Maxine Waters; United States House of Representatives 
Hon. Adam B. Schiff, United States House of Representatives 
Hon. Linda T. Sanchez, United States House of Representatives 
Members of COPRAC 
Randall Difuntorum, State Bar of California Office of Professional Competence 
Mark A. Taxy, COPRAC Staff Counsel 
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March 22, 2006 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 
Attention: Public Affair- Sentencing Guidelines Comment 

Re: Comments on Proposed Amendments to the Sentencing Guidelines 
Chapter Eight- Privilege Waiver 
Section 8C2.5, Waiver of Attorney-Client Privilege 

Dear Sir/Madam: 

On behalf of the Bar Association of San Francisco, representing 8,500 attorneys in the 
State of California, we write in response to the Commission's request for comments on the 
above-referenced Proposed Amendments, Chapter Eight, Privilege Waiver. In particular, 
we write in regard to the 2004 Amendment to the commentary regarding Section 
8C2.5(g). This new commentary authorizes the government to require entities to waive the 
attorney-client and related work product protections in order to show 'thorough' 
cooperation with the government. 

We have several concerns, all flowing from our strongly-held belief in the fundamental 
character of the lawyer's duty of confidentiality to the client. In California, this duty of 
confidentiality has been expressed for more than 130 years in near-absolute terms through 
California Business and Professions Code Section 6068(e), which states: "It is the duty of 
an attorney ... [t]o maintain inviolate the confidence, and at every peril to himself or 
herself to preserve the secrets, of his or her client." There bas only been one express 
exception to this statutory duty: a very recent amendment, effective July 1, 2004, to allow 
disclosure to prevent a criminal act reasonably likely to result in death or substantial 
bodily harm. 

California has been extremely zealous in guarding and protecting client confidences and 
secrets. We be1ieve that such protection is necessary for the client to obtain sound legal 
advice. Such advice can only come after the client has fully disclosed the facts of the case 
without fear that these facts might later be disclosed to adverse parties. Without such 
protection, we believe a client would be far more guarded in discussions with counsel. 
This would have a direct negative effect on the quality of the legal advice. 

Good legal advice assists clients in increased compliance with the law. Full knowledge of 
the client's facts and issues enables counsel to guide the client through complex issues and 
thus stay within the confines of the law. Limited knowledge hampers counsel and may 
lead to inappropriate advice, with resulting damage to the client and harm to the society. 
Fear of eventual disclosure through erosion of the attorney-client privilege and related 
work product rules is likely to hamper candid discussions with counsel, limit effective 
internal investigations, and curtail effective internal audits and compliance initiatives . 
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One of the purposes of work product protection is to prevent the parties from borrowing the work, insights, and wits 
of their adversaries. Hickman v. Taylor, 329 U.S. 495, 510-11 (1947). Work product protection is a right of the 
attorney, not of the client. The attorney has an independent right to assert the protection of his or her own work 
product. In re Grand Jury Proceeding (FMC Corp.), 604 F.2d 798, 801-02 (3d Cir. 1979). In reSealed Case, 
676 F.2d 793, 812, fn. 75 (D.C. Cir. 1982). 

The sentence added in 2004 to the Commentary at Section 8C2.5(g) is capable of misapplication, particularly in light 
of policies adopted by the Department of Justice. As set forth in the Holder Memorandum, attorney-client privilege 
and work product protections are not protected. Instead, they are deemed to be " ... necessary in order to provide 
timely and thorough discussion of all pertinent information known to the organization." Waivers of privilege have 
become the standard for measuring the adequacy of cooperation in charging decisions and sentencing arguments. 
This means that prosecutors force the accused to have the accused's attorneys, accountants, and investigators prepare 
cases for tbem instead of using prosecutors' own diligence in preparing cases. As stated in the Holder 
Memorandum, "Such waivers permit the government to obtain statements of possible witnesses, subjects, and targets 
without having to negotiate indiyidual cooperation or immunity agreements." The hidden agenda behind this 
statement is the implied addition of the phrase" ... and so we do not have to conduct such investigations ourselves." 

• 
The requirements that cooperation be both "timely" and "thorough" are also abused. The requirement of 
"timeliness" means that disclosure must begin" ... essentially at the same time as the organization is officially 
notified of a criminal investigation." Sentencing Guidelines § 2.5(g), Comment 12. This can be self-defeating. For 
example, it takes time to conduct an investigation. If a criminal investigation has begun before the organization's 
own internal investigation has been completed, the information disclosed when tlie organization is notified of a 
criminal investigation may be incomplete or inaccurate and therefore misleading. "Thoroughness" requires "the 
disclosure of all pertinent infonnation known by the organization." Ibid. However, an organization can disclose the 
substance of its knowledge without having to disclose attorney-client communications and without having to divulge 
the work product of its counsel. For example, an organization can disclose that John Jones falsified a bookkeeping 
entry that materially affected a financial statement without also having to disclose that the organization's attorney 
communicated that information to its board of directors. 

We suggest that the sentencing guidelines should honor attorney-client confidentiality and the work product 
doctrine. The philosophy that ought to be reflected in the sentencing guidelines appears in the United States 
Attorneys' Manual at Title 9, § 9-13.200: 

Department of Justice attorneys should recognize that communications with represented persons at any stage may 
present the potential for undue interference with attorney-client relationships and should undertake any such 
communications with great circumspection and care. This Department as a matter of policy will respect bonafide 
attorney-client relationships whenever possible, consistent with its law enforcement responsibilities and duties. 

After all, when the Department of Justice represents federal employees, its own standards explicitly recognize the 
value of attorney-client confidentiality: 

I Attorneys employed by any component of the Department of Justice ... undertake a full and traditional attorney-
client relationship with the employee with respect to application of the attorney-client privilege .... Any adverse 

., information communicated by the client-employee to an attorney during the course of such attorney-client !. 1 

relationship shall not be disclosed to anyone, either inside or outside the Department, other than attorneys 
responsible for representation of the employee, unless such d isclosure is authorized by the employee . 

• 28 C .F.R. § 50.15(a)(3). 

The sentencing guidelines should honor that attitude when addressing issues of privilege for the accused. It should 
be unethical for a prosecutorial agency to demand that an accused waive attorney-client confidentiality or work 
product protection on threat of increased culpability scores. Whether the accused is an individual or a corporation, 
he. she. or it should be entitled as a matter of to orotection of the confidentiality of attomev-client \ \r-41 . 



responsible for representation of the employee, unless such disclosure is authorized by the employee. 

28 C.P.R. § 50. 15(a)(3). 

The sentencing guidelines should honor that attitude when addressing issues of privilege for the accused. 

pa 1 i Whether the accused is an individual or a corporation, 
he, she, or it should be entitled as a matter of right to protection of the confidentiality of attorney-client 

· communications. · ·· 

The sentencing g1,1idelines 

Waiver of the confidentiality of attorney-client communications is not a prerequisite to a reduction in 
culpability score, without exception. 

If the cooperation of the accused is timely and thorough, the refusal of the accused to waive privileges or to 
disclose otherwise privileged information is irrelevant. 

3. Disclosure" ... of all pertinent information ... "should be modified to say "of all non-privileged, pertinent 
information .... " 

If counsel for the accused asserts protection of the work product doctrine, that assertion will not affect the 
.. ity score of the accused. 

We believe that these amendments are consistent with those proposed by the American Bar Ase· · · the 
submission to the Commission dated November 15, 2005. Such amendments would accompli ee i ortant 
goals in the protection of confidentiality: . • 

• Make clear that cooperation only requires the disclosure of non-privileged information and "'f 

• Eliminate the concept that waiver of attorney-client privilege and related work product protections is a factor 
in the determination of the client's ' thorough' cooperation with the government. 

We appreciate this opportunity to present our views to the Commission. 

Yours very truly, 

Joan Haratani 
President, The Bar Association of San Francisco 
Bar Association of San Francisco 
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March 28,2006 

VIA E-MAIL TO pubaffairs@ussc.gov 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, D.C. 20002-8002 
Attention: Public Affairs 

Re: Proposed Amendments to the United States Sentencing Guideline 
§ 8C2.5 contained in 71 Fed. Reg. 4782-4804 

Dear Sir or Madam: 

Kindly accept this letter to state the position of the Middlesex County Bar Association 
regarding whether the Commission should reconsider a portion of its 2004 amendments 
to Chapter Eight, the Organizational Sentencing Guidelines, namely, the portion of 
commentary at §8C2.5(g) regarding waiver of attorney-client privilege and of work 
product protection. 

The Middlesex County Bar Association strongly supports the November 15, 2005 
Statement of Donald C. Klawiter , Chair Of The ABA Antitrust Law Section, on behalf 
of the American Bar Association, appearing before The United States Sentencing 
Commission, on this issue. A copy of Mr. Klawiter's statement is attached for 
reference. 

We thank the <;omrnission for considering the views of our organization. Thank you. 

Yours truly, 

$: 
STEPHEN E. KLAUSNER 
President 

Enclosure 

SEK/jpc 

cc: Darren M. Gelber, Esq., MCBA Trustee 
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STATEMENT OF 

DONALD C. KLA WITER 

CHAIR OF THE ABA ANTITRUST LAW SECTION 

• on behalf of 

THE AMERICAN BAR ASSOCIATION 

appearing before the 

UNITED STATES SENTENCING COMMISSION 

concerning 

PROPOSED AMENDMENT OF COMMENTARY IN SECTION 8C2.5 OF THE 

FEDERAL SENTENCING GUIDELINES 

REGARDING WAIVER OF ATTORNEY-CLIENT PRIVILEGE 

AND WORK PRODUCT DOCTRINE 

NOVEMBER 15, 2005 

• 



• Mr. Chairman and Members of the Commission: 

• 

• 

My name is Donald C. K.lawiter. I have been asked by MichaelS. Greco, President of the 

American Bar Association (ABA), to present the ABA's views concerning recent changes to the 

Federal Sentencing Guidelines that we believe weaken both the attorney-client privilege and the 

work product doctrine. In particular, I have been asked to express the ABA's support for the 

Commission's decision to make it a policy priority this year to review, and possibly amend, the 

Commentary in Chapter Eight (Organizations) of the Guidelines regarding waiver of the attorney-

client privi lege and work product protections.' The ABA has suggested several specific changes to 

the Commentary that are set out at the end of my statement. 

It is my privilege to serve as the Chair of the Antitrust Law Section ofthe American Bar 

Association, a section consisting of approximately 10,000 antitrust lawyers, professors and other 

professionals throughout the country. In that capacity, I have been authorized to express the 

position of the American Bar Association, and its more than 400,000 members, on the important 

issue of privilege waiver. We welcome the opportunity to work with you and your staff to improve 

the law and serve the interests of the public. 

On August 15, 2005, the ABA filed a formal comment letter with the Commission in 

response to its Notice of Proposed Priorities for the amendment cycle ending May I, 2006.3 In that 

comment letter, the ABA urged the Commission to retain its tentative policy priority number (5), 

described in the Notice as a "review, and possible amendment, of commentary in Chapter Eight 

(Organizations) regarding waiver of the attorney-client privilege and work product protections." 

The ABA also urged the Commission, at the end of its review, to amend the appl icable language in 

the Commentary to clarity that waiver of attorney-client privilege and work product protections 

1See the United States Sentencing Commission's Notice of Final Priorities for the 2005-2006 amendment cycle, policy 
friority number (6), 70 Fed. Reg. 51398 (August 30, 2005) . 
The ABA's August 15 comment letter to the Commission is available at: 

http://wwvl.abanet.om/buslaw/attomeyclient/materials/049/049.pd( 
3 70 Fed. Reg. 37145 (June 28, 2005). 
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should not be a factor in determining whether a sentencing reduction is warranted for cooperation 

with the government. The ABA is yery pleased that the Commission has decided to retain the 

privilege waiver issue on its final list. of priorities for the upcoming amendrm:nl cycle, and we 

continue to urge the Commission to adopt our suggested amendment. 

The ABA has long supported the usc of the Sentencing Guidelines as an important part of 

our criminal justice system. In particular, our established ABA policy, which is reflected in the 

Criminal Justice Standards on Sentencing (3d ed.), supports an individualized sentencing system 

that guides, yet encourages, judicial discretion while advancing the goals of parity, certainty and 

proportionality in sentencing. Such a system need not, and should not, inhibit judges' ability to 

exercise their informed discretion in particular cases to ensure satisfaction of these goals. 

In February 2005, the ABA House of Delegates met and reexamined the overall Sentencing 

Guidelines system in light of the recent Supreme Court decision in United States v. Booker and 

United States v. Fanfan. At the conclusion of that process, the ABA adopted a new policy 

recommending that Congress take no immediate legislative action regarding the overall Sentencing 

Guidelines system, and that it not rush to any judgments regarding the new advisory system until it 

is able to ascertain that broad legislation is both necessary and likely to be beneficial. 

Although the ABA opposes broad changes to the Federal Sentencing Guidelines at the 

present time, we have serious concerns regarding several specific amendments to the Sentencing 

Guidelines that took effect on November 1, 2004. These amendments, which the Commission 

submitted to Congress on April 30, 2004, apply to that section of the Sentencing Guidelines relating 

to "organizations"- a broad term that includes corporations, partnerships, unions, non-profit 

organizations, governments, and other entities. While the ABA has serious concerns regarding 

2 
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several of these recent amendments4
, our greatest concern involves a change in the Commentary to 

Section 8C2.5 that authorizes and encourages the government to require entities to waive their 

attorney-client and work product protections in order to show "thorough" cooperation with the 

government and thereby qualify for a reduction in the culpability score-and a more lenient 

sentence-under the Sentencing Guidelines (the "privilege waiver amendment"). Prior to the 

change, the Commentary was silent on the issue and contained no suggestion that such a waiver 

would ever be required. 

Since the adoption of the privilege waiver amendment to the Sentencing Guidelines, the 

ABA-working with a large and diverse group of business and legal organizations from across the 

political spectrum-has evaluated the substantive and practical impact that ever-increasing demands 

for privilege waiver have had on the business and legal communities. For example, the National 

Association of Criminal Defense Lawyers and the Association of Corporate Counsel each recently 

conducted surveys5 of in-house and outside counsel to determine the extent to which attorney-client 

and work product protections have been eroded in the corporate context. In addition, the American 

Bar Association's Task Force on Attorney-Client Privilege is examining various issues involving 

erosion of attorney-client and work product protections, including the privilege waiver amendment, 

and has held several public hearings on these subjects6• As a result, the ABA has concJuded that the 

4 ln August 2004, the ABA House of Delegates adopted a resolution supporting five specific changes to the then-
proposed amendments to the Federal Sentencing Guidelines for Organizations, including amending the Commentary to 
Section 8C2.5 to state affinnatively that waiver of attorney-client and work product protections "should not be a factor 
in detennining whether a sentencing reduction is warranted for cooperation with the government." Subsequently, on 
August 9, 2005, the ABA adopted a resolution, sponsored by the ABA Task Force on Attorney-Client Privilege, 
supporting the preservation of the attorney-client privilege and work product doctrine, opposing governmental actions 
that erode these protections, and opposing the routirie practice by government officials of seeking the waiver of these 
protections through the granting or denial of any benefit or advantage. Both ABA resolutions, and the related 
background reports, are available at ht1p://www.abanet.org/poladv/acprivilege.htm. 
5Executive summaries of these surveys are available online at 
www.nacdl.org/public.nsf/Legislation/Overcrimina I ization002/SFI LEI A C Survey.pd f and 
www.acca.com/Surveys/attvclient.pdf, respectively. 
6 Materials relating to the work of the ABA Task Force on Attorney-Client Privilege are available on website at 
www.abanet.org/buslaw/attomeyclientJ. 
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• new privilege waiver amendment, though undoubtedly well intentioned, will bring about a number 

of profoundly negative consequences. 

• 

• 

First, the ABA believes that as a result of the privilege waiver amendment, companies and 

other organizations will be required to waive their attorney-client and work product protections on a 

routine basis. The Commentary to Section 8C2.5 states that "waiver of attorney-client privilege and 

of work product protections is not a prerequisite to a reduction in culpability score [for cooperation 

with the government] ... unless such waiver is necessary in order to provide timely and thorough 

disclosure of all pertinent infonnation known to the organization." But the exception is likely to 

swallow the rule. Prosecutors will m.ake routine requests for waivers, and organizations will be 

forced routinely to grant them, because, among other things, is no obvious mechanism for 

challenging the government's assertion that waiver is "necessary." 

The Justice Department has followed a general policy of requiring companies to waive 

privileges in many cases as a sign of cooperation since the 1999 "Holder Memorandum" and the 

2003 "Thompson Memorandum." Anecdotal evidence abounds where companies have been asked 

to tum over internal investigation reports and waive both attomey-cJient privilege and work product 

protection in cooperating with the government, even though "on the record" examples, by the very 

nature of the process, are hard to come by. Companies are reluctant to speak publicly about their 

experiences for good reason. They deal w ith the agencies that regulate them on a routine basis, and 

it is generally in a company's best interest to stay on good tenns with those agencies. Companies 

also guard their public image and are reticent to reveal unnecessarily the existence or details of 

governmental investigations into their conduct. Where companies can come forward with their 

experiences, the routine nature of the government's practice is clear. For example, we recently 

learned that some fifty general counsel met w ith Paul McNulty of the Justice Department regarding 

4 Ovt] 
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abuses of the privilege. The former General Counsel of a now defunct steel company was one of 

them, and his story follows. 

When Bethlehem Steel was still in existence, a disgruntled former employee told authorities 

that the company was burying toxic waste at one of its sites in Texas. Fifty federal agents arrived at 

the company with a search warrant and backhoes and started digging up the yard. No buried drums 

were ever found, but, in the course of the search, the investigators found evidence of garden variety 

environmental violations that, in most circumstances, likely would have been pursued as civil 

violations. Perhaps understandably, the Justice Department did not want to drop the matter 

altogether, and decided to· pursue a criminal investigation. 

At their very first meeting with the General Counsel, the Justice Department demanded the 

privileged internal report prepared by outside counsel and sought cooperation from the company in 

pursuing charges against individual employees. No middle ground alternative was entertained . 

Firmly believing that no knowing or intentional violation had occurred, the General Counsel 

declined the request, and the company prepared its defenses. In the end, the Justice Department did 

not charge a single individual; the company negotiated a plea and paid a fine. 

The Bethlehem Steel example demonstrates that the Justice Department prosecutors-

operating under an increasingly expansive interpretation of the Holder and Thompson 

Memoranda-will seek internal investigation reports and privilege waivers even in cases that 

arguably never should have been prosecuted. Now that the privilege waiver amendment to the 

Sentencing Guidelines has become effective, there may be no limit on the Justice Department's 

ability to put pressure on companies to waive their privileges in almost all cases. Our concern is 

that the Justice Department, as well as other enforcement agencies, will contend that this change in 

the Commentary to the Guidelines provides Commission and Congressional ratification of the 

• Department's policy of routinely requiring privilege waivers. From a practical standpoint, 

5 
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companies will have no choice but to waive these privileges whenever the government demands it1 

because the government's threat to label them as "uncooperative" in combating corporate crime 

would profoundly threaten their public image, stock price, and credit worthiness. 

Second, the ABA believes that the privilege waiver amendment seriously weakens the 

attorney-client privilege between companies and their lawyers, resulting in great harm both to 

companies and the investing public. Lawyers for companies and other organizations play a key role 

in helping these entities and their officials to comply with the law and to act in the entity's best 

interests. To fulfill this role, lawyers must enjoy the trust and confidence of managers, boards and 

other key personnel of the entity and must be provided with all relevant information necessary to 

properly represent the entity. By encouraging routine government demands for waiver of attorney-

client and work product protections, the amendment discourages within companies and 

other organizations from consulting--or being completely candid-with their lawyers. This, in 

turn, seriously impedes the lawyers' ability to counsel compliance with the law effectively. 

Third, while the privilege waiver amendment was intended in good faith to aid government 

prosecution of corporate criminals, the ABA believes that its actual effect is to make detection of 

. corporate misconduct more difficult, by undermining companies' internal compliance programs and 

procedures. These mechanisms, which often include internal investigations conducted by the 

company's in-house or outside lawyers, are one of the most effective and efficient tools for 

detecting and flushing out improper conduct. Indeed, Congress recognized the value of these 

compliance tools when it enacted the Sarbancs-Oxley Act. Because the effectiveness of these 

internal investigations depends in large part on the ability of the individuals with knowledge to 

speak candidly and confidentially with the lawyer conducting the investigation, any uncertainty as 

to whether attorney-client and work product privileges will be honored makes it more difficult for 

• companies to detect and remedy wrongdoing early or even stop improper conduct before it takes 

6 



• place. Therefore, rather than promoting good compliance practices, the privilege waiver 

• 

• 

amendment undermines this laudable goal. 

Fourth, the ABA believes that the privilege waiver amendment unfairly harms employees. 

The amendment places the employees of a company or other organization in a very difficult 

position when their employers ask them to cooperate in an investigation. They can cooperate and 

run the risk that statements made to the company's or organization's lawyers will be turned over to 

the government by the entity, or they can decline to cooperate and risk their employment. In the 

ABA's view, it is fundamentally unfair to force employees to choose between keeping their jobs 

and preserving their legal rights. 

In recent months, many other organizations have expressed similar concerns regarding the 

privilege waiver amendment to the Sentencing Guidelines. These concerns were formally brought 

to the Commission's attention on March 3, 2005-and again on August 15, 2005-when an 

informal coalition of numerous prominent business, legal and public policy organizations7 

submitted joint comment letters urging the Commission to reverse or modify the privilege waiver 

amendment. The remarkable political and philosophical diversity of that coalition, with members 

ranging from the U.S. Chamber of Commerce and the National Association to the 

American Civil Liberties Union and the National Association of Criminal Defense Lawyers, shows 

just bow widespread these concerns have become in the business, legal and public policy 

·communities. 

The ABA shares these concerns and believes that the privilege waiver amendment is 

7 The signatories to the March 3, 2005 letter to the Commission were the American Chemistry Council, American Civil 
Liberties Union, Association ofCorpuratt:: Counst::l, Business Civil Libenies, Inc., Business Roundtable, frontiers of 
Freedom, National Association of Manufacturers, U.S. Chamber of Commerce, and Washington Legal Foundation. 
The ABA also expressed similar concerns to the Commission in its separate letter dated May 17, 2005. The coalition's 
August 15, 2005 comment letter was signed by the same groups that signed the March 3 letter, as well as the Financial 
Services Roundtable, National Association of Criminal Defense Lawyers, National Defense Industrial Association and 
Retail Industry Leaders Association. The coalition's August 15,2005 comment letter is available online at: 
http :I iwww .a banet. org/bus Jaw/a ttomcyc I ient/materials/04 7/04 7. pdf. 
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counterproductive and undermines, rather than enhances, compliance with the law as well as the 

many other societal benefits that are advanced by the confidential attorney-client relationship. 

Because of the serious and immediate nature of this harm, we urge the Commission during its 2005-

2006 amendment cycle to modify the applicable language in the Commentary to clarify that the 

waiver of attorney-client privilege and work product protections should not be a factor in 

determining whether a sentencing reduction under the Guidelines is warranted for cooperation with 

the government. 

To accomplish this, we recommend that the Commission (1) add language to the 

Commentary clarifying that cooperation only requires the disclosure of"all pertinent non-privileged 

information known to the organization", (2) delete the existing Commentary language "unless such 

waiver is necessary in order to provide timely and thorough disclosure of all pertinent information 

known to the organization", and (3) make the other minor wording changes in the Commentary 

outlined below. If the ABA's recommendations were adopted, the relevant portion of the 

Commentary would read as follows8: 

"12. To qualify for a reduction under subsection (g)( I) or (g)(2), cooperation must be 
both timely and thorough. To be timely, the cooperation must begin essentially at the same 
time as the organization is officially notified or' a criminal investigation. To be thorough, the 
cooperation should include the disclosure of all pertinent non-privileged information known 
by the organization. A prime test of whether the organization has disclosed all pertinent 
non-privileged information is whether the information is sufficient for law enforcement 
personnel to identify the nature and extent of the offense and the individual(s) responsible 
for the crimina·! conduct. However, the cooperation to be measured is the cooperation of the 
organization itself, not the cooperation of individuals within the organization. If, because of 
the lack of cooperation of particular individual(s), neither the organization nor law 
enforcement personnel are able to identify the culpable individual(s) within the organization 
despite the organization's efforts to cooperate fully, the organization may still be 
credit for full cooperation. Waiver of attorney-client privilege and of work product 
protections is not a factor in determining whether 6pFerequisite tea reduction in culpability 
score under subdivisions (1) and (7) of subsection (g) is warranted unless such wei·.·er is 
,·weesse:)' in erder te pret>•ide timely e:ui ugh dise!esure f!Tjal! pertinent iriferm6tien 
knewn te the erg6niz6timi." 

8 Note: The Commission's November I, 2004 amendments on the privilege waiver issue are shown in italics. Our 
suggested additions are underscored and our suggested deletions are noted by strikethroughs. 
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We appreciate the opportunity to appear before the Commission and present our views on 

the important issue of privilege waiver, and we look forward to working with you and your staff on 

this matter throughout the current amendment cycle . 

9 [I 
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March 27,2006 
Elizabeth K. Ainslie 
eainslie@schnader.com 

United States Sentencing Commission 
Attn: Public Affairs 

William G. McGuinness 
mcguiwi@fthsj.com 

One Columbus Circle, N .E. 
Suite 2-500 
Washington, D.C. 20002-8002 

RE: Review and Possible Amendment of 
Application Note 12 to Guidelines Section 8C2.5(g) 

Dear Chairman Hinojosa and Members of the Commission: 

As Chairs of the Federal Crirpinal Procedure and Attorney-Client 
Relations Committees of the American College of Trial Lawyers (the 
"College"), we write on behalf of the College, and with the approval of 
its Executive Committee, to provide its views on the waiver language 
contained in the present version of Application Note 12 to Section 
8C2.5. 1 We appreciate the Commission's willingness to receive public 
comment on this important issue. 

part: 
As currently formulated, the Application Note reads in pertinent 

Waiver of attorney-client privilege and of 
work product protections is not a prerequisite 
to a reduction in culpability score ... unless 
such waiver is necessary in order to provide 
timely and thorough disclosure of all 
pertinent information known to the 
organization. 

The American College ofTrial Lawyers, founded in 1950, is an association of the 
trial bar from the United States and Canada. Fellowship in the College is extended by 
invitation only, afier careful investigation, to those experienced trial lawyers who 
have mastered the art of advocacy and whose professional careers have been marked 
by the highest standards of ethical conduct, professionalism, civility and collegiality. 
There are currently more than 5,500 Fellows who practice throughout the United 
States and Canada; fellowship is limited to a maximum of 1% of the total lawyer 
population of any state or province. Fellows are carefully selected from among those 
who represent plaintiffs and those who represent defendants in civil cases, and those 
who prosecute and those who defend persons accused of crime. The College is thus 
able to speak with a balanced voice on important issues affecting the administration 
of justice. The College strives to improve and elevate the standards of trial practice, 
the administration of justice and the ethics of the trial profession. 
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The College recommends that the Commission amend the 
Application Note to make clear that waiver of the attorney-client 
privilege and the work product doctrine (collectively, the "Privilege") 
should not be taken into account in determining an organization's 
Culpability Score under §8C2.5. Rather, whether an organization has 
"fully cooperated in the investigation" for purposes of subsection (g)( I) 
or (g)(2) should be determined by whether the organizatipn has made 
timely disclosure of all pertinent non-privileged information known to it. 
The final sentence of the Application Note, as currently written, 
unfortunately creates an exception that swallows the rule, and also 
requires sentencing judges to make unnecessarily difficult hindsight 
determinations about whether a particular defendant organization that 
has provided all pertinent non-privileged information to the government 
should also have waived the Privilege. 

This recommendation flows directly .from the College's long-
standing concern that developments in the conduct of federal criminal 
investigations pose substantial threats to the integrity of the Privilege. In 
2002, the College published a report titled "The Erosion of the Attorney-
Client Privilege and Work Product Doctrine in Federal Criminal 
Investigations" (the "2002 Report"), a copy of which is attached to this 
letter at tab A. The 2002 Report addresses threats to the Privilege 
beyond the .sentencing issue presented here. However, the Colleg<? 
believes that the Sentencing Commission has an important role to play in 
safeguarding the Privilege. As an independent agency in the judicial 
branch, beholden neither to the institutional interests of the Department 
of Justice nor to the self-interest of corporations potentially subject to 
investigation, the Commission is uniquely well-situated to take a stand 
that will promote the effective administration of justice in the long term 
by protecting Privilege, thereby protecting the important values it serves. 

The 2002 Report sets forth at length the many benefits produced by 
the Privilege- we will not list all of these benefits separately here, but 
it is worth emphasizing that, especially for corporate c_lients trying to 
navigate today's complex legal and regulatory environment, these 
benefits are tangible and practical, not simply a matter of high-toned 
rhetoric. Moreover, by encouraging effective compliance and risk 
management programs, the Privilege benefits not only the corporate 
clients but society and the legal system as a whole. 

However, as set forth at length in the 2002 Report, routine 
prosecutorial demands for a privilege waiver in order to show 
"cooperation" with an investigation create a number of systematic 
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problems that far outweigh whatever public benefit might be gained by 
the incremental in(onnation made available to the prosecution in a 
pat1icular case. Pressure on a company to waive the Privilege in· order to 
secure lenient treatment from prosecutors can and does easily build to 
the point where the decision to waive is effectively coerced. Just as 
importantly, this pressure leads to a "culture of which 
systematically undercuts effective representation of companies by both 
inside and outside counsel even before a· request to waive is made, 
because a privilege knoWn to be of uncertain durability is in effect no 
privilege at all. Without a reasonable expectation that the Privilege can 
be and will be maintained in practice, the free flow of information from 
client to attorney and of advice from attorney to client, which the 
privilege aims to promote, will simply not take place with the same 
degree of effectiveness. In particular: 

• Awareness by management that any knowledge gained by their 
lawyers is at risk of disclosure to the government will tend to 
dissuade management from investigating potential problems in 
the first place, undercutting early detection of compliance risks. 

• Indeed, companies may become reluctant to conduct thorough and 
comprehensive investigations even when alerted to potential 
wrongdoing, for fear that with inevitable pressure to waive the 
Privilege their interests will be compromised in subsequent civil 
litigation. 

• Individual employees.and officers may view the company's 
lawyers as adversaries and de facto agents of the government, and 
for that reason be less willing to provide information. 

• Employees and cou_nsel alike will be loathe -to commit important 
matters to writing but instead will tend to communicate orally, as 
well as by euphemisms and "nods and winks," in order to avoid 
creating a paper trail that will be turned over to the government. 

Corporate counsel and members of the practicing bar have already 
observed these phenomena, and have observed the situation growing 
worse rather than better over the last several years, as documented in the 
recently-published results of a survey conducted by a broad coalition of 
groups concerned with this issue, which were presented to the 
Commission in connection with the testimony of Susan Hackett at the 
March 15, 2006 public hearing and are available at 
http://www.acca.com/Surveys/attyclient2.pdf. In the aggregate, the 

3 



• 

•• 

"culture of waiver" risks crippling the ability of and 
management to work together to prevent wrongful behavior by corporate 
employees and/or mitigate its consequences. 

For these reasons, treating a waiver of the privilege as potentially 
relevant evidence of cooperation for purposes of determining an 
organizational defendant's Culpability Score is highly undesirable. 
While the current wording attempts to suggest that waiver will be 
relevant only in exceptional cases, we respectfully submit that that is not 
how it will inevitably work in practice. Under §8C2.5(g), whether the 
defendant "fully cooperated with the investigation" is an ali-or-nothing 
determination. Cooperation that is deemed after the fact to have been 
less than "full" will have no positive impact whatsoever on the 

Culpability Score. A company setting out at the beginning 
of an investigation to cooperate fully will find it almost impossible under 
the current wording to gain sufficient comfort that a decision to 
maintain, rather than waive, the Privilege will not be held against it for 
sentencing purposes. It will .always be possible in hindsight for the court 
(perhaps pressed by the prosecutor) to decide that waiver was "necessary 
in order to provide timely and thorough disclosure of all pertinent 
information lmown to the organization" because it would have 
presumably led to the disclosure of additional information. Indeed, the 
present wording suggests that waiver will be "necessary" in the ordinary 
case, unless 100% of the information the organization has learned in a 
privileged capacity is not "pertinent." Thus, declining to waive the 
Privilege at the outset of the investigation will raise a very real risk that 
no credit will be received for otherwise full cooperation, including 
timely and thorough disclosure of all non-privileged pertinent 
information known to the organization. 

This is not just a problem with the wording of the Application Note 
as it now reads. In this area, any approach that says, in effect, that 
waiver is not necessary except under the extremely broad and undefined 
terms of the current formulation will ensure that the exception s.wallows 
the rule. There will always be enough uncertainty at the time the 
decision to maintain the Privilege or to waive it must be made that the 
failure to waive will seem unacceptably risky. This also may mean in 
some instances that the decision to cooperate may appear unacceptably 
risky. That is, if the company decides that it is not willing to waive but 
cannot be comfortable that it wi ll derive any benefit from cooperation 
absent a waiver, it will not have a sufficient incentive to make timely and 
thqrough disclosure to the investigators of the non-privileged 
information it may know, and may instead wish to take its chances on 
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. the prosecution being unable to make a case without the company's 
cooperation. 

Moreover, deciding in hindsight whether an organization that has 
provided timely and thorough cooperation in all respects except for a 
privilege waiver should be deemed to have "fully cooperated" is not a 
task most sentencing judges will find palatable. It requires speculation 
as to how much greater a benefit to the investigation might have been 
provided by a waiver. Indeed, since the issue will only come up when 
the company has maintained the Privilege, the court will be unable to 
determine precisely what additional benefit a waiver might have 
provided unless the company were to waive the Privilege in connection 
with the sentencing proceeding. 

Finally, treating waiver as relevant to full cooperation for sentencing 
purposes also sends a negative message about the legitimacy of the 
Privilege and the interests it protects. It is appropriate to treat an 
organization that cooperates with an investigation more leniently than 
one that does not cooperate, because cooperation can fairly be said to 
mitigate culpability. But there is nothing culpable about maintaining the 
confidentiality of privileged information, and neither the Commission 
nor individual judges making·sentencing determinations should be seen 
to suggest that there is. For purposes of determining "Culpability 
Score," an organization that maintains its right to safeguard the Privilege 
should not be deemed more culpable than one that is willing to succumb 

· to pressure to waive that right. 

The most practical way to avoid these problems is to amend the 
Application Note to make clear that waiver of the Privilege is not 
required nor even relevant to the determination of whether an 
organizati_on has "fully cooperated" under §SC2.5(g), and that timely and 
thorough disclosure of all non-privileged pertinent information is what is 
required. The College believes that the proposed alternative language 
submitted to the Commission by the American Bar Association at the 
Commission's November 15, 2005 meeting would satisfactorily 
accomplish these goals. 

We note that the Commission has requested comments only on the 
relevance of privilege waiver to determining Culpability Score under 
§8C2.5(g). A question might arise as to whether, under unusual 
circumstances outside the "heartland" of the Guidelines, a Privilege 
waiver might be relevant to an organizational defendant's eligibility for a 
downward departure from the range of sanctions determined pursuant to 
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the Guidelines (including the determination of Culpability Score). That, 
however, is a separate question not presently before the Commission, 
and we accordingly do not address that issue. 

Again, we appreciate the Commission's willingness to consider 
public comment on this issue, and we hope the College's submission wi ll 
assist the Commission in its important work of promoting j ustice under 
the law. 

cc: 

Respectfully submitted, 

Elizabeth K. Ainslie 
Chair, 
Federal Criminal Procedure Committee 

William G. McGuinness 
Chair, 
Attomey-Client Relations Committee 

Michael A. Cooper, Esq. (w/o encl.) 
Dennis Maggi, Esq. (w/o encl.) 
Albert D. Brault, Esq. (w/o encl.) 
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THE EROSION OF THE ATTORNEY-CLIENT PRIVILEGE 
AND WORIC PRODUCT DOCTRINE IN FEDERAL 

CRIMINAL INVESTIGATIONS 

SUMMARY 

T.he American College of Trial Lawyers (the "College") expresses its concern in this 
Report that the attorney-client privilege and work product doctrine are being eroded 

in federal criminal investigations and in a way inimical to the fair administration 
of justice. We believe that the attorney-client privilege and the work product doctrine are 
essential to the adversary process and the criminal justice system, and request that the federal 
government review and modify its policies to ensure that these historic privileges are preserved. 

I. INTRODUCTION 

Federal prosecutors increasingly rely on counsel for the defense to build the government's 
case by insisting that the individual or corporate defendant waive the attorney-client privilege · 
and turn over both client-lawyer communications and the work product of the lawyer. This 
provides prosecutors at the outset of an investigation with information defense counsel has 
obtained from their client, as well as with defense counsel's factual and legal analysis. In 
previous years, federal prosecutors were more likely to rely primarily on their own investiga-
tion of the facts and seek a waiver of the attorney-client privilege only rarely and then in very 
limited circumstances. 

Today, federal prosecutors are able to obtain waivers of the attorney-client privilege and 
work ptoduct protections both by threatening to prosecute and by seeking more serious charges 
or sanctions if such cooperation is not provided. After the government has selected the crimes 
to be charged and obtained a conviction, courts must impose the sentence for that level crime 
prescribed by the Federal Sentencing Guidelines. As a result, prosecutors are able to exert a 
great measure of control over both the charging and sentencing process, thus requiring that 
defense counsel take into account the often harsh effect of the Sentencing Guidelines before 
responding to a federal prosecutor's request for a waiver of the attorney-client privilege or 
work product protections. 

In seeking a waiver of the attorney-client or work product privilege, the government's 
demands change the very nature of the criminal justice system as well as the adversary pro-
cess. These demands, which erode the attorney-client privilege and the work product doctrine, 
commonly include not only waiver of these protections, but also disclosure of corporate inter-
nal investigations by counsel, discouragement of payment by the corporation for counsel for 
individual employees whom the government prosecutor believes are culpable, and requests 
that information regarding the nature of the government's investigation not be relayed to other 
suspects through joint defense agreements. This government approach has been likened to the 
sound 9f "a requiem marking the death of privilege in corporate criminal investigations."• 

David M . Zornow & D. Krakaur, On the Brink of a New World: of Privilege in Corporate Criminal lnvesriga· 
tions, 37 AM. CRJM. L. REv. 147, 147 (2000). 
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Inherent in this approach is that the prosecutor's initial view of the case must be accepted 
as fact and not be opposed by counsel for the individual or the corporation; to do so is to act at 
the client's peril. And this has become more widespread, if not universal, 
by embodiment in the United States Department of Justice ("Justice Department") standards 
for the federal prosecutio'n of corporations.2 Initially circulated as an internal memorandum 

. by then-Deputy Attorney General Eric Holder in June of 1999, these are to 
individuals as well as corporations. 3 

The Holder Memo Standards encourage federal prosecutors to seek waivers of the attor-
ney-client and work product privilege. They stat·e that, when weighing whether the corpora-
tion has sufficiently cooperated in the investigation phase so as to not be charged with a crime, 
the prosecutor may consider whether the corporation has identified culprits, turned over its 
internal investigation and waived the attorney-client and work product protections. The Holder 
Memo Standards provide: 

In gauging the extent of the corporation's cooperation, the prosecutor may con-
sider the corporation's willingness to identify the culprits within the corpora-
tion, including senior executives, to make witnesses available, to disclose the 
complete results of its internal investigation, and to waive the attorney-client 
and work product privileges.4 

The Holder Memo Standards do emphasize that such a waiver is not an absolute require-
ment, but merely one factor the government should consider in evaluating the corporation's 
cooperation. 5 For example, the Holder M.emo Standards note that: 

This waiver should ordinarily be limited to the factual internal investigati.on and 
any contemporaneous advice given to the corporation conc'erning the conduct at 
issue. Except in unusual circumstances, prosecutors should not seek a waiver 
with respect to communications and work product related to advice concerning 
the government's criminal investigation.6 

Yet, it is difficult to see or to make this distinction, which is, in any event, left to the sole 
discretion of the prosecutor. 

The Holder Memo Standards also suggest that providing counsel for corporate officers, 
directors or employees7 and entering into joint defense agreements may indicate a corporation's 

U.S. ATTORNEYS' MANUAL, lit. 9, Criminal Resource Manual, art. 162, Federal Prosecutions of Corporations (2000), available at 
http:/ /www.usdoj .gov/usao/eousa/foia_reading_room/usam/tille9/crm00162.htm, {hereinafter ''Criminal Resource Manual"); su also 
Jonathan D. Polkes & Renee L . Jarusinsky, Waivuo[Corporate Privileges in a Government lnvtStigation: Reaction to the New DOJ Policy, WHITE 
COLLAR CRIME 2001 J.JJ, J.Jl IO J.JJ (ABA 2001). 

See generally Memorandum from Eric Holder, Jr., Deputy Attorney G eneral, 10 All Heads of Department Components and U.S. 
Attorneys (June 16, 1999) (including attachment entitled "Federal Prosecution of Corporations"), reprinted in Criminal Resource Manua.l, 
arts. 161, 162, availahlf at hup:/ /www.usdoj .gov/usao/eousa/ foia_reading_room/usamllitle9/crm00100.htm. The attachment to the 
Holder Memo will be hereinafter referred to as the "Holder Memo Standards." · 

Criminal Resource Manual, art. 162, § VI.A. 

ld. § VI.B. 

/d. § VI.B n.2. 

The Holder Memo Standards do recognize in a footnote thai "{s)ome states require corporations to pay the legal fees of officers 
under investigation prior to a formal determination of their guilt. Obviously, a corporation's compliance with governing law should not 
be considered a failure to cooperate." /d. § VI.B n.J. 

• 2 . 
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lack of cooperation; i.e., the company that engages in these practices is more likely to be in-
dicted than the company that avoids them. Indeed, the Holder Memo Standards provide: 

Another factor to be weighed by the prosecutor is whether the corporation ap-
pears to be protecting its culpable employees and agents. Thus, while cases will 
differ depending on the circumstances, a corporation's promise of support to 
culpable employees and agents, either through the advancing of attorneys fees, 
through retaining the employees without sanction for their misconduct, or through 
providing information to the employees about the government's investigation 
pursuant to a joint defense agreement, may be considered by the prosecutor in 
weighing the extent and value of a corporation's cooperation.8 

In addition to the policies expressed in the Holder Memo Standards, the federal govern-
ment has further undermined the attorney-client privilege and work product doctrine by in-
creasingly attacking the existence of these protections in ex parte proceedings, asserting that 
the crime-fraud exception vitiates any privilege.9 In these situations, the defendant or person 
under investigation has no opportunity to be heard and the government need make only a 
prima facie showing. As a result, courts often adopt the government's view of the available 
facts and defense counsel may be required to testify against his or her client on short notice if 
the court finds that the crime-fraud exception applies. 

The College is concerned that these government policies undermine and erode the attor-
ney-client privilege and work product doctrine to an alarming extent and change the balance 
in the adversary system from one in which opposite points of view may be pursued by oppos-
ing counsel to a system in which the federal prosecutor's view can be challenged only at great 
peril, thereby reducing the ability of defense counsel in a criminal investigation to provide 
effective assistance to his or her client. 10 

·IT. THE ATTORNEY-CLIENT PRNILEGE AND THE WoRK PRoDucT DocTRINE 

A. ORIGIN AND PURPOSE OF THE ATTORNEY-CLIENT PRIVD..EGE 

The Federal Rules of Evidence have adopted the attorney-client privilege as it existed at 
common law. Rule 501 states that "the privilege of a witness ... shall be governed by the 

!d. § VI.B (footnote omitted). 

Under this exception, a client who seeks assistance from counsel for the purpose of committing a crime or fraud is not entitled 
to the protections of confidentiality. Indeed, "[t]he privilege ends when the client seeks to involve the attorney in wrongdoing." David 
]. Fried, Too High A Price for Truth: The Exuption to the Attorney-Client Privilege for Contemp/attd Crimes and Fraud$, 6<1 N.C. L. REv. 443, 443-
44 (1986} (tracing t.he history of the exception, discussing its rationale, and reviewing its expansion). 

10 In addition to the concerns in this Report, the College also notes that it recently submitted comments to the Bureau 
of Prisons, the Auorney General and the Senate Judiciary Committee, regarding the interim rule and amendments to the Code of 
Federal Regulations thai became effective on October 30, 2001, and that authorize the monitoring and recording of communications and 
meetings between inmates and counsel. Su gmeral/y Leiter from Stuart D. Shanor, President, American College of Trial Lawyers, to 
Rules Unit, Office of General Counsel, Bureau of Prisons, (Dec. 21, 2001) (on file with the College). These comments stated that, despite the College's support of our government's ongoing efforts to eliminate terrorism, the monitodng authorized in the amend menu: 

(WJill have a chilling effect, inhibit the free exchange between defendant and lawyer and is therefore (i) a threat to 
the effective assistance of counsel at a time when a defendant who is being held for trial has a constitutional right to 
competent and effective counsel and (ii) an unwarranted intrusion on the attorney-client privilege of both individu-
als awaiting trial and of unindicted detainees . 

The College refers to these comments fo r a complete statement of the College's views on the monitoring issue. 

• 3 • 
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principles of the common law as they may be interpreted by the courts of the United States in 
the light of reason and experience."11 As recognized by Wigmore in his comprehensive and 
oft-cited work setting forth the history of the attorney-client privilege, this privilege is "the 
oldest of the privileges for confidential communications."12 

The earliest reported cases recognizing the privilege date as far back as the early part of 
the reign of Elizabeth I. 13 The attorney-client privilege is likely not reported prior to this era 
because the testimony of. witnesses and defendants was not a common source of proof at trial 
and, in general, testimonial compulsion had not been previously authorized. 14 

Although modern federal courts tend to apply the attorney-client privilege narrowly, the 
elements for establishing the privilege reflect the basic contours of the privil.ege since its estab-
lishment in England. In the seminal case of United States v. United Shoe Machinery Corp., Judge 
Wyzanski first pronounced that the privilege applies if: 

(1) the asserted bolder of the privilege is or sought to become a client; (2) the 
person to whom the communication was made (a) is a member of the bar of a 
court, or his subordinate and (b) in connection with this communication is act-
ing as a lawyer; (3) the communication relates to a fact of which the attorney 
was informed (a) by his client (b) without the presence of strangers (c) for the 
purpose of securing primarily either (i) an opinion on law or (ii) legal services or 
(iii) assistance in some legal proceeding, and not (d) for the purpose of commit-
ting a crime or tort; and (4) the privilege has been (a) claimed and (b) not waived· 
by the client. 15 

The United Shoe rule essentially remains the prevailing law as it relates to the attorney-client 
privilege when applied by federal courts. 16 

Thus, for centuries in English and American law, the attorney-client privilege has been 
firmly grounded in the recognition that legal consultation serves the public interest. 17 Federal 

., FED. R . Ev10. SOl; su also Upjohn Co. v. United Statts, 449 U.S. 383, 389 (1981) (citing this rule with approval). 
" 8JOHN HENRY WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW§ 2290, at 542 (McNaughton Rev. 1961) (hereinafter "WIGMORE"); 

su also Upjohn, 449 U.S. at 389; WIGMORE, supra, at 542 n. l (citing, for example, Berd v. L<mlact, Cary 88, 21 Eng. Rep. 33 (Ch: 1577), and 
Dmnis v. Codn'ngton, Cary 143, 21 Eng. Rep. 53 (Ch. 1580)). 

n WIGMORE, supra note 12, § 2290, at 542 n.l (collecting cases from the late 1500s to the 1600s and indicating lhat the privilege 
first appeared as unquestioned. in these cases); see also 1 CHARLES TILfORD McCoRMICK, McCoRMICK ON EVlDENCE § 87, at 343-44 (John 
William Strong cd., Sth ed. 1999) [hereinafter "McCoRMICK ON EY1D!NCE"). 

" WICMOI\E, supra note 12, § 2290, at 542-43 (noting that the privilege "appears to have commended itself at the very outset as a 
natural exception to the then novel right of testimonial compulsion"). 

•s 89 F. Supp. 357, 358-59 (0. Mass. 1950); sec also John E. Sexton, A Post·Upjohn Consideration of the Corporate Attorney-Client 
Privilege, 51 N.Y.U. L. REv. 443, 449 (1982) (indicating that the United court was the first federal court to discuss lbe corporate 
attorney-client privilege at length); Zornow & Kralc:aur, supra note I, at 149 n.9 (indicating 1hat the United Shot rule is one of lhe most 
inclusive recitations of the elements of the attorney-client privilege). 

" Su, e.g., In re Grand Jury Subpoena, 204 F. 3d 516, 520 n . l (4th Cir. 2000); Montgomtry County v. Microvotc Corp., 175 F. 3d 296, 301 
(3d Cir. 1999); In rc Fed. Grand Jury Procttdings 89·/0(MIA), 938 F.2d 1578, 1581 (lith Cir. 1991); In rc Sealed Case, 737 F.2d 94, 98·99 (D.C. 
Cir. 1984); Diversified Indus., v. Meredith, 512 F.2d 596, 601-02 (8th Cir. 1977). The only part of Unittd Shot that has been called into 
question is the application of the rule to patent matters. Su, e.g., Am. Standard v. Pfiur Inc., 828 F.2d 734, 745·46 (Fed. Cir. 1987); Woods 
v. N.l Dep't of Educ., 858 F. Supp. S I , 54 (D. N.J. 1993). 

n Sec, e.g., WIOMORE, supra note 12, § 2291, at 545-49 (quoting decisions from the 1700s and 1800s that expound on the impor· 
tance of the privilege). 
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common law in the United States has long embraced this justification, 18 in both a criminal and 
civil law context. Indeed, the application of the privilege to criminal as well as to civil cases 
has been largely unquestioned. 19 Moreover, the privilege is generally considered absolute un-
less waived by the client.20 As such, today, the "attorney-client privilege may well be the piv-
otal element of the modern American lawyer's professional functions." 21 

B. Oruom AND PURPOSE OF THE WoRK PRODUCT DocTRINE 

The work product doctrine, like the attorney-client privilege, derives from common law 
origins. As a leading commentator has explained: 

The natural jealousy of the lawyer for the privacy of his file, and the courts' 
desire to protect the effectiveness of the lawyer's work as the manager of litiga-
tion, have found expression, not only as we have seen in the evidential privilege 
for confidential lawyer-client communications, but in rules and practices about 
the various forms of pretrial discovery. Thus, under the chancery practice of 
discovery, the adversary was not required to disclose, apart from his own testi-
mony, the evidence which he would use, or the names of the witnesses he would 
call in support of his own case. The same restriction has often been embodied 
in, or read into, the statutory discovery systems. 22 

At common law, the privilege was much broader than its modern day analog: a docu-
ment in the hands of the attorney, even if it did not come into existence as a communication to • ______;_____ __ 

• 

" . Su, e.g., Hatton v. Robinson , 31 Mass. (14 Pick.) 416, 422 (1833) ("(S)o numerous and complex are the laws .. . , so important is 
it that [citizens) should be permitted to avail themselves of the superior skill and learning of those who are sanctioned by the law as its 
ministers and expounders, .. . that the law has considered it the wisest policy to encourage and sanction this confidence [between client 
and attorney], by requiring that on such facts the mouth of the attorney shall be for ever sealed."); see also Upjohn Co. v. United Statts, 449 
U.S. 383, 389 (1981) (explaihing that the privilege encourages "full and frank communication between attorneys and their clients and 
thereby promote(s] broader public interests in the observance of law and administration of justice" and acknowledging that the "ratio-
nale for the privilege has long been recognized by the [Supreme) Court"); Hunt v. Blackburn, 128 U.S. 464, 470 (1888) (stating that the 
privilege is necessary "in the interest and administration of justice") . 

., Su, e.g., Swidler& Btrlin v. United States, 524 U.S. 399,408-09 (199.8) (rejecting any effort to apply the attorney-client privilege 
differently in criminal cases); Schwimmer v. United Staffs, 232 F.2d 855, 863-66 (8th Cir. 1956) (assuming without discussion that the 
attorney-client privilege applied in a criminal case); Gunther v. United States, 230 F.2d 222, 223-24 (D.C. Cir. 1956) (per curiam) (same). 

2° See, e.g., Westinghouse Elec. Corp. v. Republic of Philippines, 951 F.2d . 1414, 1429 (3d Cir. 1991) (indicating that the attorney-client 
privilege affords "absolute protection" and discussing waiver standards). 

" Geoffrey C. Hazard, Jr., An Historical Perspective on the Attorney-Client Privilege, 66 CAL. L. REv. 1061, I 061 (1978) (stating that 
the privilege "is considered indispensable to. the lawyer's function as advocate on the theory that the advocate can adequately prepare a 
case only if the client is free to disclose everything," and that a "legal counselor can properly advise the client what to do only if the client 
is free to make full disclosure"). 

In fact, the Justice Department itsdf recognizes the value and usefulness of the attorney-client privilege with respect to its represen-
tation of federal employees. In the Justice Department 's codified statement of policy, it states that: 

Attorneys employed by any component of the Department of Justice . . . undertake a full and trad itional attorney-
client relationship with the employee with respect to application of the attorney-client privilege . . . . Any adverse 
information communicated by the client-employee to an attorney during the course of such attorney-client relation-
ship shall not be disclosed to anyone, either inside or outside the Department, other thau atlomcys responsible for 
representation of the employee, unless such disclosure is authorized by the employee. 

28 C.F.R. § 50. 15(a)(3) (2000). 

n McCORMICK's HANDBOOK OF THE LAw OF EvtoENCE 201-02 (Edwa,rd W. Cleary ed., 2d ed. 1972) (footnotes omitted); su also In 
re Grand Jury Procudings, 473 F.2d 840, 844 (8th Cir. 1973) . 
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the attorney, would have been exempt from production.23 The modern work product doctrine 
is more narrowly tailored and traces back to the Supreme Court's decision of more than half a 
century ago in Hickman v. Taylor. 24 As articulated by the Court, the work product doctrine is 
distinct from and broader than the attorney-client privilege: "[W]ritten statements, private 
memoranda and personal recollections prepared or formed by an [attorney] in the course of 
his legal duties," and with an eye toward litigation, are not discoverable, as "[d]iscovery was 
hardly intended to enable a learned profession to perform its functions ... on wits borrowed 
from the adversary."2s The work product doctrine, however, unlike the attorney-client privi-
lege, is not absolute, and can be overcome if a party seeking discovery shows that "relevant 
and non-privileged facts remain hidden in an attorney's file and where production of those 
facts is essential to the preparation of one's case. "26 

The Court in Hickman explained that the doctrine serves both a public and a private pur-
pose. With respect to the former, the work product doctrine directly promotes the adversary 
system by enabling attorneys to prepare their cases without fear that their work product will be 
used against their clients.27 At the same time, it also serves a private purpose by affording an 
attorney "a certain degree of privacy" so as to discourage "unfairness" and "sharp practices."28 

These· same policies remain vital today. The rule first pronounced in Hickman has been codi-
fied in Federal Rule of Criminal Procedure 16(a)(2), (b)(2) and in Federal Rule of Civil Proce-
dure 26(b )(3). 

In contrast to the attorney-client privilege, which may be asserted only by the client, 
either the attorney or the client usually may invoke the work product doctrine. 29 Courts have 
recognized that "the interests of attorneys and those of their clients may n<;>t always be the 
same. To the extent that the interests do not conflict, attorneys should be entitled to claim 
[work product] privilege even if their clients have relinquished their claims." 30 The ability of 
the lawyer to claim the privilege has been broadly construed by the courts .. For example, the 
Court of Appeals for the District of Columbia has held that a lawyer had the right to assert the 
privilege for work product materials even where the attorney was consulted in furtherance of 
the client's fraud, at least to the extent that the lawyer was unaware of the fraud. 31 

22 Su WIGMORE, supra note 12, § 2318, at 620.·21 & n.3 (collecting extensive list of cases from nineteenth century English courts). 

u 329 U.S. 495 (1947). In Hickman, the Supreme Court dealt with two forms of work product: written.statements from witnesses 
interviewed by defense counsel and the contents of oral interviews with witnesses, some of which had been summarized in memoranda 
prepared by the defense lawyers. The court reasoned that the protection for the latter category, often referred to as "opinion" product, 
exceeded that of the former. /d. at 512-13. 

26 

17 

21 

!d. at 5 I 0 (Murphy, J.), 516 (Jackson, J., concurring). 

ld.atSII. 

ld. at 510·11. 

!d. 
29 Su, f.g., In rf Slated Case, 676 F.2d 793, 809 n.S6 (D.C. Cir. 1982) (indicating that work product privilege belongs to the lawyer 

as well as the client); In re Grand Jury Procuding (Duffy), 473 F.2d 840, 848 (8th Cir. I 973) (allowing an attorney to invoke the doctrine). 

' 0 In Case, 676 F.2d at 809 n.56 (citing In re Grand Jury Procudings (FMC Corp.), 604 F.2d 798, 801 (3d Cir. 1979)). The 
Supreme Court has identified several interrelated interests that the work product doctrine seelcs to protect, ranging from a client's interest 
in obtaining sound legal advice to the interests attorneys have in protecting their own intellectual product. /d. (discussing Hickman, 329 
U.S. at 51 1). 

)I ld. at 812 &. n.75 (citing FMC Corp., 604 F.2d at 801 n.4, 802 n.S). 
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c. THE JOINT DEFENSE PRIVILEGE 

The joint defense privilege, flrst recognized in Chahoon v. Commonwealth,32 enables mul-
tiple parties to share information protected by the attorney-client privilege without waiving 
the privilege, where the parties "have common 'interests in defending against a pending or 
anticipated proceeding. "33 This privilege, however, is not an independent privilege; it is only 
an extension of the attorney-client privilege and acts as an exception to the general rule that 
the privilege is waived when privileged information is shared with a third party.34 

Accordingly, courts have generally recognized that this privilege, also known as the "com-
mon interest rule," protects "the confidentiality of communications passing from one party to 
the attorney for another party where a joint defense effort or strategy has been decided upon 
and undertaken by the parties and their respective counsel."35 

D. BALANCING TIID UNAVAILABILITY OF EVIDENCE AGAINST NEED FOR THE PRIVILEGE 

The attorney-client privilege and the work product doctrine frequently" operate to deny 
powerful evidence to the opposition, i.e., the defendant's very own statement of the case against 
him. Our courts, however, have consistently found that " [t]he systemic benefits of the privi-
lege are commonly understood to outweigh the harm caused by excluding critical evidence."36 

Federal courts have supported the need for these protections on public policy grounds and 
have recognized that the attorney-client privilege advances the administration of 
justice, as a "'public good transcending the normally predominant principle of utilizing all 
rational means for ascertaining truth."'37 As the Court of Appeals for the Ninth Circuit has 
stated, "[t]his valuable social service of counseling clients and bringing them.into compliance 
with the law cannot be performed effectively if clients are scared to tell their lawyers what they 
are doing, for fear that their lawyers will be turned into government informants."38 In similar 
terms, the Supreme Court has observed that the work product doctrine serves "the cause of 
justice" by preventing "[i]nefficiency, unfairness and sharp practices. "39 

Any perceived harm to the fact-finding process attributable to the attorney-client privi-
lege and work product doctrine may be exaggerated because, without these protections, clients 

II 62 Va. (21 Gratt.) 822 (1871). 

" John F. Savarese & Carol Miller, Prottcting Privilcgt and Dcaling Fairly with Employus While Conducting an lnltmal lnmtigation, 
1178 PLliCoRP 665, 719 (2000); su also Michael J. Chepiga, Ftdtral Attornty·Ciimt Priviltge ond Work Product Doctrine, 653 PLIILIT 519, 
589 (200 1); Deborah Stavilc Bartel, Rcconceptualizing the Joint Dtftnst Doctrine, 6S FORDHAM L. REv. 871, 871·72 (1996). 

Stt Unirtd Statts v. Schwimmtr, 892 F.2d 237, 243 (2d Cir. 1989); Walfu v. Fin. Corp. of Am., 828 F.2d 579, 583 n.7 (9th Cir. 1987). 

31 Schwimmer, 892 F.2d at 243; su auo United States v. Bicoastal Corp., No. 92·CR·261, 1992 WL 693384, at •s (N.D. N.Y. Sept. 28, 
1992) ("[Djefcndants with common interests in multi·dcfcndant actions arc entitled to share information protected by the attorney·client 
privilege without danger that the privilege will be waived by disclosure to a third person."). 

,, Swidltr & Bulin v. United Statts, 524 U.S. 399, 412 (1998) (O'Connor, J., dissenting); see also Sampson Fire Sales. lnc. v. 'Oaks, 20 I 
F.R.D. 351. 356 (M.D. Pa. 2001). 

H Trammel v. United Statts, 445 U.S. 40, SO (1980) (quoting Elkins v. Uniud Statts, 364 U.S. 206, 234 {1960) (Frankfurter, J., 
d isscming)); m also Jaffit v. Redmond, 518 U.S. I, 9 ( 1996). 

Uniud Stoles v. Chen, 99 F.3d 1495, 1500 (9th Cir. 1996) . 

Hickman v. Taylor, 329 U.S. 495, 5 I I ( 1947); su also Unit<d Statu v. Nobl<, 422 U.S. 225, 236.38 (1975) . 
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may well choose not to disclose sensitive information to their attorneys, and lawyers may not 
commit their thoughts and analysis to paper in the first instance.40 

E. THE PRIVILEGE AND CoRPORATIONS 

It is well established that the attorney-client privilege and work product doctrine may be 
asserted by corporations, as well as by natural persons.41 The attorney-client privilege protects 
confidential communications between the and anyone within the corporate structure 
.-directors, officers, as well as middle and lower-level employees- whose duties relate tq the 
issues upon which the attorney is asked to provide legal assistance and who has information 
that the attorney would need to render adequate legal adviceY The Supreme Court has ex-
pressly the argument that the privilege should cover only those in the corporate con-
.trol group (i.e., the directors and officers of the corporation), because such a view ignores the 
fact that "the privilege exists to protect not only the giving of professional advice to those who 
can act on it but also the giving of information to the lawyer to enable him-to give sound and 
informed advice. "43 

F. SPECIAL NEED FOR THE CoRPORATE ATToRNEY-CLIENT AND WoRK PRoDUCT PRlVILEGE 

A corporation faced with evidence or allegations of illegal behavior will generally con-
duct an internal investigation to· determine the scope of wrongdoing and the extent of its po-
tential liability. Typically, the corporation will retain outside counsel who will interview em-
ployees, prepare notes of interviews, review documents (privileged and otherwise), create a 
chronology of events, and write client memos. Counsel may also prepare a written report of 
such -an inquiry including conclusions and recommendations, but this is not always the case. 
To accomplish these tasks, the investigating attorney must induce cooperation from numerous 
employees who, for various reasons, may not wish to cooperate. In a properly conducted 
investigation, the employees are informed at the outset that communications with counsel for 
the corporation are not privileged as to the employee; that is, the company lawyer is not the 
employee's lawyer, and the corporation is free to disclose such communications without the 
consent of the employee.44 Nonetheless, corporate employees and officers are generally more 
willing to cooperate where they receive a measure of assurance that their conversations with 
counsel will not be divulged to government investigators or prosecutors.45 An internal investi-
gation would be far less useful, and its demoralizing effect on employees would be far greater, 
if the investigator's sole means of inducing cooperation was the threat of discipline or termi-
nation of employment, and not the protection of confidentiality.46 

4o See, e.g., Hickman, 329 U.S. at 5 II (noting that were privileged materials open to the opposition on demand, "much of what is 
now put down in writing would remain unwritten"). .. 

" 
See Upjohn Co. v. Uniud Statts, 449 U.S. 383, 390-95 (1981) (allowing a corporation to invoke the privilege) . 

Su id. at 391·92. 

!d . . at 390. 

" Despite this caution, many employees as a practical matter consider the corporation's lawyers to be their lawyers and are 
otherwise hesitant for job security reasons not to answer their questions. 

41 Judson W. Starr and Joshua N. Schopf, Cooperating with tht Government's Investigation: The New Diltmma, SE72 ALI-ABA 353, 
360-61 (2000) . 

46 /d. at 361. 
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In short, by facilitating internal investigations, the corporate attorney-client privilege and 
work product doctrine advance the administration of justice by enabling the corporation to 
gather the information necessary to understand the relevant issues, to receive competent legal 
advice, to identify culpable employees, to determine its own liability, to change existing or 
institute new compliance programs, and, finally, to fully cooperate with the government. It is 
important to note that information and documents may be provided to the government to 
assist it in conducting its investigation and to others without divulging such specific privileged 
communications. 

m. REvmw OF Trrn GoVERNMENT ENCROACHMENT ON THE ATTORNEY-CLIENT PRIVILEGE AND 
Woruc PRODUCT DocTRINE 

A. WAIVER oF THE ATTORNEY-CLIENT AND Woruc PRoDucT PruviLEG.E 

When a .corporation has learned - whether through receipt of a grand jury subpoena, 
self-reporting by employees, or internal monitoring under a corporate compliance program-
that its employees may have acted illegally and an internal investigation has begun, the corpo-
ration generally expects that communications with its lawyers and their investigators and docu-
ments produced at their request will be protected by the attorney-client privilege and/ or the 
work product doctrine. Unfortunately, in light of the recent practices and policy statements by 
the Justice Department, particularly those set forth in the· Holder Memo Standards, this as-
sumption is no longer tenable. 

The Justice Department's policy, as expressed in the Holder Memo Standards, is to ob-
tain waivers of the corporate attorney-client and work product privilege where, in the 
government's view, these protections might keep information relevant to a criminal investiga-
tion from discovery. Indeed, there is no pretense that the values underlying these privileges are 
to be sacrificed for any reason other than to make the prosecution's job easier: "Such waivers 
permit the government to obtain statements of possible witnesses, subjects, and targets, with-
out having to negotiate individual cooperation or immunity agreements. "47 The obvious alter-
native not widely favored by government prosecutors is to conduct a factual investigation by 
taking statements and obtaining documents from a corporation and its employers, yet without 
insisting on also obtaining privileged statements made to counsel and attorney work product. 
It is not inconsistent with preserving the attorney-client privilege and work product protec-
tions for a company to provide information and documents to aid the government, since the 
privilege goes to the specific communication with the client and not necessarily to the infor-
mation and documents obtained during the course of an internal investigation. 

The Holder Memo Standards, now incorporated into the United States Attorneys' 
Manual's Criminal Resource Manual, provide a blueprint for maximizing the government's 
leverage to induce waivers of the corporate attorney-client privilege and work product doc-
trine. For example, .one source of leverage arises from the possibility that the prosecutor may 
enter into a non-prosecution agreement with a corporate target. The Criminal Resource Manual 
authorizes prosecutors to offer not to indict a corporation where its "timely cooperation ap-
pears to be necessary to the public interest and other means of obtaining the desired coopera-
tion are unavailable or would not be effective."48 And in determining whether a non-prosecu-

47 Criminal Resource Manual , a rt . 162, § VI.B . .. /d. (internal quota tion omiued) . 
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tion agreement would be appropriate, prosecutors are instructed to consider the ((complete-
ness" of the corporation's disclosure, including whether the corporation granted "a waiver of 
the attorney-client and work product protections, both with respect to its internal investigation 
and with respect to communications between specific officers, directors, and employees and 
counseL"49 Although the Holder· Memo Standards do not consider a waiver as an ((absolute 
requirement," they still authorize and even encourage prosecutors-to "request a waiver in ap-
propriate circumstances. "5° Fluid and ambiguous terms such as "necessary," "necessary to the 
public interest" and "appropriate circumstances" are left to the sole discretion of the govern-
ment·and generally to the individual prosecutor. 

Another source of leverage that the government enjoys is its control over the sentencing 
decision. At the outset, the government selects the crime to be charged and the Sentenci.ng 
Guidelines set forth the appropriate sentence range for such charge from which court gen-
erally may not depart. The Sentencing Guidelines also give credit to corporations that have 
engaged in self-reporting, cooperation, and acceptance of responsibility for purposes of calcu-
lating the corporation's "culpability score."51 To qualify for this credit, "cooperation must be 
both timely and thorough."52 Here, ''timeliness" means cooperation must.begin "essentially at 
the same time as the organization is officially notified of a criminal investigation," while "thor-
oughness" requires "the disclosure of all pertinent information known by the organization. "53 

Although courts ultimately decide what sentence must be imposed under the Sentencing Guide-
lines, the government's recommendation, based on its assessment of whether a corporation 
has cooperated in a "timely," "thorough," and complete manner, has tremendous influence on 
the ultimate senteQ.ce. 54 Similarly, the government can materially affect the sentencing deci-
sion by favorably or unfavorably calculating either the amount of pecuniary gain to the corpo-
ration or the pecuniary loss from the offense caused by the corporation.55 

With regard to the government's raw power implicit under the Sentencing Guidelines, 
the government is often not willing to make a binding non-prosecution commitment without a 
reciprocal commitment from a defendant, oftentimes seeking in exchange a. full and complete 
waiver of the attorney-client privilege and the work product doctrine. Yet, as commentators 
have queried: 

., 
so 

Sl 

!I 

Sl 

H 

ss 

S6 

Do such demands ultimately benefit the cause of justice? Are the costs of coerc-
ing companies to waive the attorney-client privilege worth the short-term gains 
in the immediate case? The long-term damage inflicted on both corporate and 
societal interests by the government's emerging coercive waiver policy far out-
weighs any short-term utility.56 _ • 

I d. 

[d. 

U .S . SENTENCING GU IDELINES MANUAL§ 8C2.5(g) (2001) {hereinafter " U .S.S . G .") . 

ld., cmt. 12. 

!d. 

See Zorn ow & Krakaur, supra note I, at I 54-55. 

Su id. 

Starr and Schopf, supra note 45, at 356 . 
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If the government, however, d.emands a waiver of the attorney-client privilege and, more 
specifically, the protections for counsel's work product, the corporation is forced to make a 
classic Hobson's choice. It either gives in to the government's demand, thereby sending a 
message to its employees that they should not cooperate in future internal investigations, <;>r 
rejects the governmen.t's conditions and risks' indictment and conviction. The chilling effect 
on corporate self-scrutiny is obvious and there will be a serious adverse impact on the ability 
of corporations to prevent the occurrence of future violations of law, and of counsel to con-
duct meaningful and effective internal investigations. Furthermore, this practice serves to drive 
a harmful wedge between employees and the corporation. 

While individual prosecutors may advance a particular case more quickly and effectively 
under the Holder Memo Standards, the Justice Department's waiver policy is indefensible 
from a systemic perspective. First, the waiver policy is ultimately" counterproductive to the 
JustiCe Department's stated objective of obtaining "critical" assistance from the corporation 
"in identifying the culprits and locating relevant evidence. "57 As a result of this policy, outside 
counsel for a corporation now commences an internal investigation with the knowledge that 
the statements taken by the lawyer will likely be sought by and turned over to the prosecution 
and that the lawyer may be as a witness. The likelihood of this occurring -and fairness 
to a company's employees dictates that they be so advised before their interviews - has the 
dual effect of chilling the inquiry from the outset and of eroding trust between management 
and staff. 58 Moreover, it can only complicate the task of detecting and preventing future wrong-
doing. 

Indeed, it has been suggested that today, in response to current Justice Department pres-
sure on corporations to waive the protections of the work product doctrine, counsel often 
anticipate· at the outset of an investigation that "the fruits of the investigation stand a substan-
tial chance of being delivered to the government," and that this may, again, have a chilling 
effect on the investigative process. 59 As a result, counsel may simply refrain from putting in-· 
culpatory information in :written form. 

Second, the waiver policy also undermines our adversariallegal system. When a com-
pany decides to waive its privileges, ."the role of the criminal counsel is repositioned from that 
of the client's confidential legal advisor and the government's adversary into a conduit of 
information between the client and the government."6° Contrary to the Hickman Court's ad-
monition, the prosecution then performs its duties 110n wits borrowed from the adversary."61 

Moreover, counsel for the company is forced to become a witness against it and its employees, 
stripping both of their counsel of choice and generally impairing the client's. trust in the law-
yer. 

Third, the government's approach, as expressed in the Holder Memo Standards, may 
enable federal prosecutors to circumvent employees' Fifth Amendment privilege against self-
incrimination. This risk tends to be greatest when the government agrees to defer its investiga-

II Criminal Resource Manual, art 162, § VI.B. 

so Zornow & Krakaur, supra note I, at I 57. 

" ld. at I 56 . 

.., ld at 156·57. 

• 61 329 U.S. at 516 (Jackson, J. concurring). 
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tion pending completion of the corporation's internal inquiry. Under such circumstances, the 
government defers with the knowledge that an employee speaking with the corporation's law-
yers is less likely to retain separate counsel who, presumably, would advise the employee to 
invoke the Fifth Amendment privilege against self-incrimination.62 As a result, the employee 
is lured into a false sense of security and speaks ·more freely than perhaps is wise. If, under 
pressure to demonstrate "complete" cooperation in pursuit of its own interest, the company 
subsequently decides to reveal the substance of the employee's interview, the government may 
gain a significant advantage in obtaining incriminating evidence from an employee without 

. having to negotiate immunity or plea agreements.63 Furthermore, counsel for the corporation 
could eventually be disqualified if called as a witness by the prosecution to impeach testimony 
given by one of the interviewed employees. Of course, in rare cases, calling the lawyer as a 
witness could also be used as a tactical tool tJy the prosecution to rid the corporation of the 
counsel of its choice. 

Finally, the timing of a corporation's decision to affect a waiver of the protections may 
also exacerbate the waiver's detrimental impact on the case. A premature waiver may result in 
the corporation being "deprived of legal advice based on counsel's full development of the 
facts and an assessment of the strengths and weaknesses of the·government's case."64 Again, 
because disclosure of an internal investigation to the by a corporation waives the 
protections of the attorney-client and work product privilege, the corporation may be sub-
jected to additional litigation regarding what information must be turned over to the govern-
ment.65 

In most complicated government criminal investigations, there are parallel proceedings 
upon Which the government's conduct also has an impact. These include civil cases against 
the company and individuals as well as various civil enforcement proceedings brought by fed-
eral or state·agencies. If the company has waived the attorney-client privilege in the criminal 
investigation, it is likely to be found to have waived the privilege in these proceedings as well. 

. Although the current United States Attorneys' Manual recognizes the value of the attor-
ney-client privilege and seeks to provide some protection and balance before the government 
may invade it, these provisions seem now to be either outdated or increasingly ignored. For 
example, the United States Attorneys' Manual states: 

61 .. 

Department of Justice attorneys should recognize that communications with rep-
resented persons at any stage may present the potential for undue interference 
with attorney-client relationships and should undertake any such communica-
tions with great circumspection and care. This Department as a matter of policy 
will respect bona fide attorney-client relationships whenever possible, consistent 
with its law enforcement responsibilities and duties. 66 

Zorn ow & Krakaur, supra note I, at I 57. 

Su Criminal Resource Manual, art. 162, § VI.B. 

Zornow & Krakaur, supra note I , at 157 . 

" Su, e.g., Wntinghouu Eltc. Corp. v. Republic of Philippines, 951 F.2d. 1414, 1418 (3d Cir. 1991) (indicating that disclosure of 
internal investigation report ro the SEC and rhe Justice Department constituted waiver of both protections) 

" U.S. ATTORNEYS' MANUAL, tit. 9, § 9-13.200, available at http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/ 
13mcrm. htm#9·13.200. 
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Another section of the United States Attorneys' Manual provides: 

In considering a request to approve the issuance of a subpoena to an attorney for 
information relating to the representation of a client, the Assistant Attorney 
General in charge of the Criminal Division applies the following principles: 

• 
• 

• 

• 

The information shall not be protected by a valid claim of privilege . 

All reasonable attempts to obtain the information from alternative sources 
shall have proved to be unsuccessfuL_ 

In a criminal investigation or prosecution, there must be reasonable grounds 
to believe that a crime has been or is. being committed, and that the informa-
tion sought is reasonably needed for the successful completion of the investi-
gation or prosecution. 

The need fo.r the information must outweigh the potential adverse effects upon 
the attorney-client relationship. 67 

These expressions of support for the value of the attorney-client privilege and the work prod-
uct doctrine, however, are belied by the current Justice Department practices and guidelines 
and appear to be in conflict with the Holder Memo Standards . 

B. JOINT DEFENSE AGREEMENTS 

In addition to government pressure to waive the protections of the attorney-client and 
the work product privilege, lawyers representing clients in corporate criminal matters today 
encounter federal prosecutors who view joint defense agreements with suspicion and some-
times everi as improper or illegal, although such agreements have long been recognized in the 
law as appropriate and necessary to the function of providing adequate legal advice. 

The sharing of information by co-defendants under the joint defense· privilege can greatly 
assist counsel in their efforts to represent their clients while offering substantial benefits to the 
agreement's participants.68 Indeed, lawyers increasingly seek to enter into formal joint defense 
agreements with another party's counsel which set forth the applicability and scope of the 
privilege prior to the sharing of any otherwise privileged information.69 

" 
ld. § 9-13.41 OC, avaifablt ar http:/ /www.usdoj.gov/usao/cousa/foia_reading_room/usam/title9/ 13mcrm.htm#9·13.41 0. 

Bartel, supra note 33, at 879. 

" Under certain circumstances, disqualification issues may arise when a joint defense agreement exists . Indeed, seeking dis· 
qualification is one method by which the government may seek to attack a joint defense agreement. Several commentators discuss this 
matter in greater detail. Su, e.g. , Chepiga, supra note 33, at 593 (indicating that although the government has moved in several criminal 
cases to disqualify an attorney who represented one party to a joint defense agreement after another party became a witness for the 
prosecution, coum have routinely rejected these motions) (citing Uniud Srares v. Andmon, 790 F. Supp. 231 (W.D. Wash. 1992), and 
Unitd Staus v. Bicoastal Corp., No. 92-CR-261, 1992 U.S. Dist. LEX IS 21445, at *17·18 (N.D.N.Y. 1992)); Arnold Rochvarg, Joint 
Agreements ami of Co-D•fmtlont's Cormul, 22 AM. J. TRIAl. Anvoc. 311 (1998) (reviewing and analyzing cases dealing with 
joint defense agreements and disqualification); A . Howard Matz, on the Auack: Proucutors' and Lawyers' Ef[orrs to Curb tht 
Othu Sidt's Ptrctivtd Misconduct, 161 PLIICRrM L 77, 181·90 (1991) (discussing attempts to disqualify counsel, potential conflicts of inter-
est and measures to avoid disqualification). 
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An attorney seeking to invoke the joint defense privilege on behalf of a client must be 
aware that the definition and scope of the privilege, as well as factors relevant to its existence, 
differ markedly among the Circuits: For instance, while a defendant in the Ninth Circuit need 
only point to a "common interest" between himself and a co-defendant in ,order to assert the 
privilege, 70 that same defendant in the Third Circuit must demonstrate that the communica-
tions he seeks to protect from an "on-going and joint effort to set up a common defense 
strategy. "71 These differences between the Circuits can have a profound impact on whether or 
not a client can successfully invoke the privilege. 

The Courts of Appeals for the First, Second, Third and Tenth Circuits have set rigid 
standards for invoking the joint defense privilege. The law in these Circuits requires evidence 
of common defense strategy between parties before allowing the privilege to be invoked.72 

Indeed, the Court of Appeals fo'r the Second Circuit has held that "only those communica-
tions made in the course of an ongoing common enterprise and intended to further the enter-
prise are protected. "73 

The Court of Appeals for the Fourth Circuit also espouses a more limited scope for the 
joint defense privilege. Although the court has stated in one case that, "persons who share a 
common interest in litigation should be able to communicate with their respective attorneys 
and witl} each other to more effectively prosecute or defend their· claims,"74 the facts of that 
case actually suggest a narrower holding. Specifically, the parties were · engaged in a joint 
effort to prosecute a claim and had documented their cooperation in a written agreement. 75 

Arguably, Circuit most vigorous in protecting otherwise privileged communications di-
vulged to third parties is the Ninth Circuit. 76 The Court has stated that the common interest excep-
tion was "not limited ... to situations where codefendants share a common defense or have inter-
ests that are not adverse. "77 The Ninth Circuit bas also indicated that the criterion for invoking a 
joint defense privilege is not whether the meeting was called to prepare trial strategy, stating: 

70 Sec, e.g., Hunydu v. United States, 355 F.2d 183, 185 (9th Cir. 1965). 
71 Matter of Bcvifl, Emler& Schulman Asut Mgt Corp., 805 F.2d 120, 126 (3d Cir. 1986) (citing Eisenberg v.' Gagnon, 766 F.2d 770, 787 

(3d Cir. 1985)). 
71 Id. (citing In re Grand Jury Subpoena Duas Tecum Dared Nov. 16, 1974,406 F. Supp. 381 (S.D.N.Y 1975)). Moreover, the commu-

nications must be made in confidence to further the joint defense effort. !d. The party must also present concrete evidence of an actual 
agreement between the parties to adopt a joint defense strategy. ld. See also Grand Jury Proceedings v. United States, 156 F.3d 1038, 1043 
(I Oth Cir. 1998) (stating that failure to "produce any evidence, express or implied, of a joint defense agreement" precluded application of 
the joint defense privilege to documents); United Stares v. Bay St. Ambulance and Hosp. Rental Suv., 814 F.2d 20, 28-29 (1st Cir. 1989) · 
(adopting th'e Bevill test and finding that while the parties at issue had "many interests in common," a particular document was not 
covered by the joint defense privilege because there was no evidence that it related to the joint defense). 

n United States v. Weissman, 195 F.3d 96, 99 (2d Cir. 1999) (citing Unitrd Statts v. Schwimmer, 892 F.2d 237, 243 (2d Cir. 1989)). 
The Court of Appeals for the Seventh Circuit is also moving.toward the Second Circuit's restrictive interpretation of the joint defense 
privilege and currently requires that the parties be engaged in an actual joint defense strategy. Su United Staus v. McPartlin, 595 F.2d 
1321, 1336 (7th Cir. 1979); m also United. States v. Keplinger, 776 F.2d 678, 701 (7th Cir. 1985) (applying McPartlin, but finding no joint 
defense privilege because the communications at issue were not made in confidence). 

" /11 re Grand Jury Subpoenas, 89-3 and 89·4, 902 F.2d 244, 249 (4th Cir. 1990). 

n ld. at 246; sa also Shtti Metal Workers lnt'l Ass'n v. Swuney, 29 F.3d 120, 124-25 (4th Cir. 1994) (indicating that a defendant's 
belief that h_e shared a common interest with another party would not suffice to invoke the common interest privilege). 

16 See United States v. Montgomery, 990 F.2d 1264, 1993 WL 74314 (9th Cir. Mar. 15, 1993) (unpublished); Hunydu v. Unittd Statts, 
355 F.2d 183, 185 (9th Cir. 1965); su also State.< v. 7f>lin, R09 F.2d 141 I, 141 7 (9th Cir. 1987) (holding that the defendant need not 
show that the party with whom he allegedly shared a "common interest" faced any immediate liability; a shared interest in "sorting out 
... affairs" was sufficient), vacated in part on other grounds, 842 F.2d 1135 (9th Cir. 1988) . 

11 Montgomery, 1993 WL 74314, at *4. 
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[W]here two or·more persons who are subject to possible indictment in connec-
tion with the same transactions make confidential statements to their attorneys, 
these statements, even though they are exchanged between attorneys, should be 
privileged to the extent that they concern common issues and are intended to 
facilitate representation in possible subsequent proceedings. 78 

Another Ninth case highlights the expansiveness of this prior holding, noting that while 
the "paradigm case [of joint defense privilege] is where two or more persons subject to pos-
sible indictment arising from the same transaction make confidential statements that are ex-
changed among their attorneys," the privilege is not limited to such a case. 79 Indeed, "[e]ven 
where the non-party who is privy to the attorney-client communications has never been sued 
on the matter of common interest and faces no immediate liability, it can still be found to have 
a common interest with the party seeking to. protect the communications. 1180 

With regard to the existence of a joint defense privilege as to documents and not just oral 
communications, the Court of Appeals for the Tenth Circuit has held that for a privilege to 
apply to documents, the party invoking the privilege must establish that "(1) the documents 
were made in the course of a joint-defense effort; and (2) the documents were designed to 
further that effort. " 81 · 

In sum, although courts tend to impose different requirements before validating a joint 
defense agreement, courts nonetheless recognize the importance of, and generally uphold, 
such agreements. The agreements, however, still make prosecutors "uneasy. "82 Indeed, com-
mentators suggest that prosecutors disfavor the use of joint defense.agreements because they 
fear that the cooperation and confidentiality amongst defendants inherent in a joint defense 
agreement will shield pertinent evidence and hinder the government's ability to get convic-
tions because it will be more difficult for prosecutors to isolate individualsY Moreover, pros-
ecutors worry that joint defense agreements "may include unlawful effort:; to impede justice, 
provide a group of co-defendants with the opportunity to influence improperly the memories 
of witnesses, or otherwise permit a concerted attempt to obstruct grand jury investigations. 1184 

Prosecutors also express concern that the joint defense privilege enables the continuation of 
criminal conspiracies. 85 

During the past two decades, as the Justice Department prosecuted corporations with 
increasing frequency, it began to discourage the use of joint defense agreements. In 1991, the 

11 Hunydu, 355 F.2d at 184. 

Zolin, 809 F.2d at 1417. 

u. 
" Grand Jury Procudings v. Unittd Srates, 156 F.Jd 1038, 1042-43 (IOrh Cir. 1998); su also Chepiga, supra note 33, at 586. In fact, 

one courr has held that the privilege was not waived where an attorney shared his work product with another attorney representing a 
different client with a common interest, but not involved in the same litigation. Chepiga, supra, at 586-87 (citing United Staus v. AT&T, 
642 F.2d 1285, 1299 (D.C. Cir. 1980)). Of course, transferring documents to another party's attorney under a joint defense agreement 
does not work to extend the privilege if the protection did not apply before the transfer. !d. at 588 (citing Ailun v. Tt:ras Farm Burtau Mur. 
Ins. Co., 151 F.R.D. 621, 624 (E.D. Tex. 1993)). 

II 

., 

.. 
Savarese & Miller, supra note 33, at 720. 

Chepiga, supra note 33, at 591; Bartel, supra note 33, at 879 . 

Bartel, supra note 33, at 879 (citation omitted) . 

I) fd. 
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Justice Department outwardly expressed its suspicion of such agreements in an article pub-
lished in "The DOJ Alert," which reported, "a select group of DOJ's senior white-collar prosecu-
tors has launched a systematic survey of the nation's U.S. attorneys to gauge their views on 
joint defense agreements."86 The then chief of the Criminal Division's Fraud Section also 
noted in the article that "[p]rosecutors are uneasy ... because they see in [joint defense agree-
ments], even unintentionally, an opportunity to get together and shape testimony."87 Yet, de-
spite this uneasiness, prosecutors were still cautioned in the article against having a "knee-jerk 
reaction" against joint defense agreements and were directed to focus instead on the investiga-
tion, unless there was a "specific reason to believe the agreement [was] be.ing used for im-
proper purposes. "88 

The Justice Department's view· of joint defense agreements is consistent with the notion 
.of cooperation found in the Organizational Sentencing chapter of the federal Sentencing Guide-
lines ("Corporate Sentencing Guidelines"). 89 The Corporate Sentencing Guidelines, which 
became effective in November 1991, aid federal prosecutors in determining whether a target 
for prosecution should receive a more lenient sentence based on the quality of the cooperation 
with the government. Under the Corporate Sentencing Guidelines, corporations receive a 
more lenient sentence if they disclose the violation prior to an "imminent threat" of disclosure 
or if they "fully cooperate" with the government investigation.90 The Corporate Sentencing 
Guidelines require that the cooperation be "timely" and "thorough. "91 "Thorough" coopera-
tion requires the corp_oration to provide pertinent information "sufficient for law enforcement 
personnel to identify the nature and the extent of the offense and the individual(s) responsible 
for the criminal conduct. "92 In applying the Corporate Sentencing Guidelines, prosecutors 
have interpreted "cooperate" bro.adly and pressed corporations to disclose privileged informa-
tion in drder to receive credit for cooperating.93 Therefore, the Justice Department's uneasi-
ness with joint defense agreements reflects the fact that these agreements arc perceived as 
inherently uncooperative since they seek to benefit the parties, while hindering the free flow of 
information to the government if one party seeks to cooperate under the Corporate Sentenc-
ing Guidelines. (In fact, that perception is ex.aggerated since the agreements hinder the flow 
·only of privileged information which, but for the agreement, the recipient would not have.) 

It is unclear whether the Holder Memo Standards, when first issued, were meant merely 
to clarify the Justice Department's view of joint defense agreements or whether they were 
meant as a warning to attorneys that pressure on corporations to waive privilege to receive 

.. 

.. 
•• 

tl 

Whitt-Collar Prosecutors Probe Joint Deftnse Agreements, 1 THE DOJ ALERT 3, July 1991 [hereinafter "DOJ ALERT") . 

/d. (internal quotation omiued) (alterat ion in original); su also Savarese & Miller, supra note 33, at 720. 

DOJ ALERT, supra note 86, at 3 . 

U.S.S.G. ch. 8. 

/d. § 8C2.S(g)(l), (2). 

/d.§ 8C2.5(g), cmt. 12. 

/d. 

n Su, e.g., Zornow & Kialcaur, supra note I, at 148. One former United States Attorney described this cooperation as an "en· 

forced partnership" between prosecutors and corporations, declaring it the best route to compliance with the law. /d. (citing Otto G. 

Obermaier, Drafiint Companies to Fight Crime, N.Y. TtMES, May 24, 1992, at II). Legal commentators have documented how this "en· 

forced partnership" conflicts with Upjohn Co. v. United States, 449 U.S. 383, 3119 (1981), in which the Supreme Court held that the best 

route to corporate compliance with the law is "full and frank communication between attorneys and their clients." Su, e.g., Zornow & 

Krakaur, supra, at 148-49. 
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• credit for cooperating will increase, thereby indicating that joint defense agreements that un-
dermine this cooperation would not be viewed favorably. 94 A former Assistant Attorney Gen-
eral, however, has denied that the Justice Department requires corporations to waive privilege 
in order to receive the benefits of cooperation.95 "There certainly is no department policy 
requiring companies to waive the attorney-client. privilege to receive credit for cooperating 
with the government ... [and] I, for one would be opposed to [such a] policy."96 But, this same 
former Justice Department official also noted that it "should not be surprising" that prosecu-
tors will continue "to give greater consideration to a corporation which cooperates extensively 
and provides substantial assistance" to the government, and stated: 

I should fully disclose· that when I was doing white collar criminal defense work, 
I certainly participated in joint defense agreements and recognized their value. 
On the other hand, their value has to be balanced because there is the potential 
for mischief and the potential for utilizing the agreements to allow targets to 
circle the wagons and make it difficult for prosecutors successfully to complete 
an investigation or prosecution. That is, of course, why these agreements are 
viewed by some investigators and prosecutors as potential vehicles to obstruct a 
successful investigation and prosecution.97 

While the Holder Memo Standards and this former Justice Department official's com-
ments outwardly seem to suggest some Justice Department suspicion of joint defense agree-
ments, the United States Attorney's Office for the Southern District of New York has been 
rriore explicit in its disapproval of the use of joint defense agreements for at least a decade. In 
cases where individual employees have entered into joint defense agreements with a target 

• corporation: 

• 

{T]he office of the United States Attorney for the Southern District of New York 
routinely coerces corporate waivers of the privilege by informing corporate man-
agers that their failure to waive the privilege will be in determining 
whether the corporation has been sufficiently cooperative to avoid indictment 
and/or a severe guidelines sentence.98 

Indeed, the United States Attorney for the Southern District of New York "has publicly called 
for a complete waiver of the attorney-client privilege by all corporate targets wishing to obtain 
credit for their cooperation."99 Accordingly, both corporations and individual employees need 
to take this hostility towards joint defense agreements into account prior to formalizing such 
agreements. 

" Su generally Polkes & Jarusinsky, supra note 2. 

" Irvin B. Nathan, Assistant Attorney Central Jamts Robinson Speaks to White Collar Criminal Issues, 6 No. 12 Bus. CRIMES Buu. 3 
(Jan. 2000). 

,, /d. 

91 !d. 

91 Robert Morvillo, The Decline of the Attorney Client Privilege, N. Y.L.J., Dec. 2, 1997, at 3. 
99 Judson W. Starr & Brian L. Flack, The Govunment's Jnsistenu on a Waiver of Privilege, WHITE CottAR CRIME 200 I J-1, at J-4 

(ABA 200 I); su also Polkes & Jarusinsky, supra note 2, at J-31 (noting that beginning in the early 1990s. the United States Attorney's 
Office for the Southern District of New York began transgressing former standards for corporate cooperation) . 
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In addition, the Government view, as expressed in the guidelines and elsewhere, sees all 
joint defense agreements as similar, while in fact they vary widely·-from full disclosure of 
.client communications to providing corporate documents to merely explaining the corporate 
structure and process. 

It has been suggested, however, that, despite the apparent lack of clarity as to the 
government's position regarding joint defense agreements, the Justice Department's stance 
may actually be relaxing. The American Bar Association ("ABA") a few years ago held a 
session addressing attacks on the joint defense· privilege, 100 and a lawyer .who spoke at the 
session commented that several years ago the Justice Department saw joint defense agree· 
ments mainly as a "mechanism simply to obstruct justice," but that "(t]hrough education, the 
·[Justice] Department has come to see that these agreements are simply a way for defense coun· 
sel to legitimately preserve privileges while sharing information." 101 It was further noted that 
the federal prosecutor who has a negative "knee·jerk" reaction against joint defense agree· 
ments has become "the exception rather than the rule." 102 If this is in fact the case, this posi-
tive development needs to be further supported by Justice Department policies and guidelines. 

C. ADVANCEMENT OF ATTORNEYS' FEES 

Defense counsel and their Clients increasingly find government resistance to corporate 
efforts to advancing attorneys' fees to individual employees once a government investigation 
has been commenced. Although individuals under investigation or charged by the govern-
ment are entitled to obtain qualified, independent counsel without interference from the gov· 
ernment, federal prosecutors frequently object to a corporation providing counsel for its em-
ployees and penalizes the company for not cooperating with the government investigation. 
This federal government policy, however, undermines a well-established and necessary prac-
tice and imposes itself where law enforcement has no real interest. · 

In recognition that "(t]he sort of litigation in which corporate executives are involved .. 
. is likely to be protracted, complex, and expensive," 103 the vast majority of states have enacted 
statutes that expressly authorize corporations to adopt provisions within the company's by-
laws, articles of incorporation, or employment contracts that automatically provide for the 
advancement of legal fees of officers and directors. 104 Given today's litigious environment, 
many corporations have adopted such provisions. 105 Since these bylaws, articles, and employ-
ment agreements are enforceable contracts, corporations that refuse to advance the fees to 

100 The session was entitled "Assault on the Privilege: Protecting and Defending the Attorney-Client Privilege, Work Product, and 
Joint Defense Agreements in Criminal Investigation." Inurview with Jan Handzlik, Kirkland & Ellis and Vincent J. Marella, Bird, Marella, 
Boxer & Wolpert, Los Angdes, California, 13 CORP. CRIME REP. 12 {1999). 

101 ld. ac lS. 

101 Id. 

IO> JOSEPH WARREN BISIIOP, JR., LAW OF CORPOIV.TE OFFICERS AND DIRECTORS· )NDEMNIFICATION AND INSURANCE§ 6.27, at 45 (Gail 
A . O'Gradney ed., 2000). 

104 Su, e.g .• DEL. CoDE At-m. tit . 8, § 145(f) (2000); MoDEL Bus. CoRP. ACT ANNOTATED§ 8.58{a) (3d. ed. Supp. 1998/99) [hereinaf· 
ter "MBCA''J. Some state statutes directly require a corporation to advance fees. Su, e.g., Mit-rn. STAT. At-m. § 300.083(3) (West 2000); 
N.D. CENT. CODE§ 10·19.1·91{4) (1999). 

••s Su 1 RooMAN WARD, JR. ETAL.,'FoLK ON THE GENERAL CORPORATION LAW§ 145.7, at 237 (4th ed. Supp. 2000-1) 
("Mandatory advancement provisions frequently appear in corporate charters. by-laws, and indemnification agreements.") . 
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directors and officers in accordance with the agreements face declaratory judgments and dam-
ages verdicts.106 

For example, Delaware's code extends the scope of this authority allowing for the adop-
tion of mandatory advancement provisions to include employees, as well as directors and of-
ficers. 107 Although some corporations have bound themselves to advance fees to employees 
pursuant to a bylaw or merger agreement, 108 the far more common practice is for corporations 
to adopt provisions that provide the corporation with discretion to advance fees to employees: 

Under bylaws, articles of incorporation, or other contractual provisions, a corpora-
tion may provide for advancement of expenses, including attorneys' fees. The cor-
por:ation may agree to make such advancements mandatory .... The provisions in 
bylaws and articles of incorporation dealing with indemnification all cover directors 
and officers, and a substantial minority apply also to "employees" and "agents," 
even if the statute does not .. .. But .. . , most of those that cover employees provide 
that the corporation "may" indemnify employees .... 109 

A discretionary fee advancement provision allows the corporation's board of directors to 
assess the circumstances underlying an employee's need for separate counsel (and a concomi-
tant need for fees to be paid in advance) and render a decision that is subject to a reasonable-
ness requirement. 110 Typically, the corporations that adopt such discretionary provisions will 
require the employee to provide a written affirmation of good faith or an undertaking to repay 
the fees if he or she is later found to be ineligible for indemnification.'" 

Significantly, Delaware's corporate code and the codes of many other states expressly 
permit this discretionary advancement of fees to employees. 112 The Model Business Corpora-
tion Act, which endeavors to leave unregulated the issue of advancement of expenses to em-
ployees, similarly acknowledges that its provisions are "not in any way intended to cast doubt 
on the po.wer of the corporation to indemnify or advance expenses to . . . employees and 
agents .... "m 

· In addition to the state corporation codes, legal ethics rules also permit .a corporation to 
pay an employee's attorney's fees, provided that the attorney maintains professional indepen-
dence and loyalty to the employee. For example, Model Rule 1.8(f) of the ABA Model Rules 
of Professional Conduct ("Model Rules") requires a lawyer who accepts compensation from a 
third party to steps to ensure no conflict of interest exists: 

to6 . Su generally Ridder v. City Fed Fltr. Corp., 4 7 F. 3d 85 (3d Cir. 1994) (holding that officer is entitled to injunction requiring corpO· 
ration to advance fees prior to final disposition of the claim); Citadel Holditrg Corp. v. Roven, 603 A.2d 818 (Del. 1992) (awarding damages 
and prejudgment interest to director after corporation refused to 3dvance fees as mandated in employment agreement). 

101 Sa DEL. CooE ANN. tit. 8, § 145((). 
101 Ste Riddu, 47 F.Jd at 86·87 (indicating bylaw required advancement of expenses 10 all employees). 
109 BISHOP, supra note 103, §§ 7.07.50 to 7.08, at 18-19 (footnote omitted). 
110 Sa Citadtl Holding, 603 A.2d 823-24. 
111 Su, t.g. , BISHOP, supra note 103, App. 7A, at 5·8 (reprinting resolution that confers the discretion 10 advance fees to an em· 

and agent if an undertaking is provided on his or her beh3lf) . 

•n Stt, t .g .. DEL. Coo£ ANN. tit. 8. § 145(1). 

• 111 MBCA § 8.58(e) & cmt. 



• 

• 

• 

A lawyer shall not accept compensation for representing a client from one other 
than the client unless: 

(1) the client consents after consultation; 

(2) there is no interference with the lawyer's independence of professional judg-
ment or with the client-lawyer relationship; and 

(3) information relating to representation of a client is protected as required by 
Rule 1.6.114 

The ABA's Standards for Criminal Justice cont.ain a comparable direction: 

In accepting payment of fees by one person for the defense of another, defense 
counsel should be careful to determine that he or she will not be confronted with 
a conflict of loyalty since defense counsel's entire loyalty is due the accused. 
Defense counsel should not accept such compensation unless: 

(i) the accused consents after disclosure; 

(ii) there is no interference with defense counsel's independence of professional 
judgment or with the client-lawyer relationship; and 

(iii) information relating to the representation of the accused is protected from 
disclosure as required by defense counsel's ethical obligation of confidentiality. 

Defense counsel should not permit a person who recommends, employs, or pays 
defense counsel to render legal services for another to direct or regulate counsel's 
professional judgment in rendering such legal services. 115 

Accordingly, the exercise of discretion by a corporation to advance on behalf of an 
employee is permitted by law and ethical codes. Corporations that exercise this discretion are 
guided by a legitimate concern for employee morale as well as the view that it is unfair to 
require employees whose corporate conduct is under investigation to pay for their own defense 
before any adjudication of guilt, much less before any determination of their individual guilt 
or responsibility could even be made. Moreover, the principles underlying the advancement of 
expenses to directors and officers- i.e., that those who serve the corporation not be 
forced to bear the expense of their own defense, as· that would discourage competent people 
from serving in such capacity - apply equally to a corporation's decision to advance fees to 
employees.l16 Therefore, the exercise of discretion to advance fees typically reflects sound 
corporate governance goals, rather than an effort to not cooperate with a government investi-
gation. 

" ' · MODEL RULES OF PROF'L CONDUCT R . 1.8(f) (1999). Rule 1.8(f) is very similar to its predecessor, Disciplinary Rule 5-107 of the 
Model Code of Professional Responsibility, which is still in force in some states. 

tU A.B.A. STANDARDS FOR CRIMINAL JUSTICE Standard 4-J.S(e) (1993}. If the lawyer could not exercise independence, such as in a 
"crime family" case, the court may order disqualification. Sec, t.g., Uniftd Stow v. Locascio, 6 F.Jd 924, 932-33 (2d Cir. 1993) . 

114 Sa MBCA § 8.58 & cmt (recognizing that the authority also exists for corporations to indemnify or advance fees to employees) . 
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The legitimacy of the policy goals espoused by these state statutes and ethical standards 
is confirmed by the Justice Department's own internal regulations, which permit the Justice 
Department itself to pay for a prosecutor's outside counsel if the prosecutor is a subject of a 
federal criminal investigation. 117 Unfortunately, the guidance recently issued to federal pros-
ecutors in the Holder Memo Standards could, and does, generate interference with the prin-
ciple that non-government employees facing government investigation or prosecution are en-
titled to qmi.lified, competent representation. Today, it is common for defense counsel to be 
confronted by a federal prosecutor who believes that a corporation is not fully cooperating 
with the government in a federal criminal investigation solely because the corporation is pay-
ing the legal fees for an officer, director or employee. 

Although the Holder Memo Standards quite logically instruct prosecutors that the coop-
eration of the corporation may be a relevant factor in determining whether to charge the com-
pany, this guidance includes flawed commentary that authorizes a prosecutor to view as non-
cooperative the advancement of legal fees for employees that have been deemed "culpable" by 
the prosecutor. Specifically, the Holder Memo Standards state that: 

[W]hile cases will differ depending on the circumstances, a corporation's promise 
of support to culpable employees and agents, either through the advancing of attorneys 
fees, through retaining the employees without sanction for their misconduct, or 
through providing information to the employees about the government's investi-
gation pursuant to a joint defense agreement, may be considered by the prosecu-
tor in weighing the extent and value of a corporation's cooperation. 118 

A footnote, fortunately, does add that "[s]ome states require corporations to pay the legal 
fees of officers under investigation prior to a formal determination of their guilt Obviously, a 
corporation's compliance with governing law should not be considered a failure to cooper-
ate. " 119 But where this state requirement is lacking, the Holder Memo Standards undermine 
an otherwise legal, ethical and useful practice. 

The Justice Department policy expressed in the Holder Memo Standards may unfairly 
prejudice corporations and their employees and, thus, compromise the administration of jus-

. tice. Although corporations are often obligated under state law and their by-laws to advance 
fees to officers and directors, they may have statutory authority not to pay attorneys' fees for 
officers and directors if the corporation determines that an officer or director acted with crimi-
nal intent or acted to harm the company. 120 In addition, corporations typically retain discre-
tion to advance fees for lower-ranking employees. Since a decision to advance fees most often 
must be made long before ther_e is a sufficient factual basis to allow a corporation to assess 
"culpability" of the employee, the Holder Memo Standards may cause premature judgments 
by a corporation about an employee's criminal intent and conduct and will have a chilling 
effect on a corporation's exercise of discretion to advance fees. 

111 Su 28 C.F.R. §§ 50.1 5(a)(7), 50.16. 
111 Criminal Resource Manual, arc. 162, § VI.B (footnote omitted) (emphasis added). Section VJ.B. contains numerous other 

relevant provisions as well. 

11' ld .. at n.3. 

• • 12o Su, e.g., Del. Code Ann. tit. 8, § 145(a) (2000). 
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In addition, the Holder Memo Standards are subject to abuse by prosecutors who could 
gain a strategic advantage by" interfering with the ability of corporate employees to retain com-
petent counsel if they are unable to do so absent financial support from the company. 

The purported application of the Holder Memo Standards to the advancement of fees 
only to "culpable" employees creates a paradigm that is both incompatible with the legal stan-
dards governing advancement and impractical in its application to white-collar criminal inves-
tigations. Culpability may play a role in a corporation's decision whether to ultimately indem-
nify an employee, as the corporation may choose not to indemnify an employee who acted in 
bad faith or with reason to believe that his or her conduct was unlawful. 121 Whether an em-
ployee is guilty of the offense for which he or she is under investigation, however, frequently 
cannot be determined by a corporatitm at the investigation or pre-trial stage. Indeed, the ulti-
mate decision to not indemnify an employee is often made ·tong after the need to do so has 
arisen and fees have already been advanced. 

Under Delaware law, for example, a corporation's decision to advance fees is an issue 
resolved independently of the employee's ultimate entitlement to indemnification, and is in-
stead resolved by answering questions that do not touch upon culpability.122 In general, courts 
applying Delaware law will first determine whether the employee is entitled to the advance-
ment of fees by virtue of a bylaw, resolution, or contractual provision.123 If not, the decision 
to advance fees is left to. the discretion of the corporation and the sole requirement that must 
be fulfilled is for the employee to file an undertaking to repay the advanced fees if such an 
undertaking is required by the relevant bylaw, resolution, or contract.124 . 

In contrast, the Holder Memo Standards would require a corporation to determine an 
employee's "culpability" well before such a determination is ripe. As noted by one state legis-
lature, "during the early stages of a proceeding (when advances are often needed) the facts 
underlying the claim cannot be fully evaluated and the board of directors therefore cannot 
accurately ascertain the ultimate propriety of indemnification." 125 This is particularly the case 
in corporate criminal investigations, where the proscribed behavior "is often difficult to distin-
·guish from the gray zone of socially acceptable and economically justifiable business con-
duct."126 As summarized by one commentator, "[t]hejurisprudence of white collar crime, in 
particular, is littered with examples of courts and legislatures struggling to clarify what is or is 
not a crime."127 

111 ld. § 145{a)-{b). 

112 Su Riddu v. Fin. Corp., 47 F.3d 85, 87 (3d Cir. 1994) ("Under Delaware law, appellants' right to receive the costs o( 
defense in advance does not depend upon the merits of the claims asserted against them and is separate and distinct from any right of 
indemnification they may later be able to establish."). 

111 e.g., id. 

'" Su DEL. CODE ANN. tit. 8, § 145(e). 

111 S.C. CODE 33-8-530 em!. (Law. Co·op. 2000). 

IU United Statu v. U.S. Gypsum Co. , 438 U.S. 422, 441 {1978); su also Pamela H . Bucy, of Corporou Who 
Have of Crimes: An Asussmmt and Proposal, 24 IND. L. REv. 279, 293 (1991) {concluding that many white-collar criminal 
statutes and regulations create a "gray area between legal and illegal conduct"). 

m Bucy, supra note 126, at 293 . 
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In light of this uncertain legal backdrop and the large volume of documents that typically 
must be reviewed in corporate investigations, a company will often be unable to realistically 
assess the cqlpability of its employees until the conclusion of the le'gal proceedings. In the 
case where an employee has made a serious mistake in judgment, the company may not have 
sufficient information to conclude that the employee had the necessary criminal intent. In 
most United States corporations, a basic tenet of human resources is that an 
employee should be given the benefit of the doubt when determining something as serious as 
whether he or she acted with criminal intent. As a result, companies often properly refrain 
from premature determinations .regarding an employee's criminal culpability. The Holder Memo 
Standards, however, unwisely pressures a company to rush to judgment. 

In addition, the guidance set forth in the Holder Memo Standards is subject to abuse. 
Every lawYer - including a prosecutor- has an obligation not to interfere with an individual's 
legal representation, particularly in a criminal matter. 128 As Model Rule 8.4 states: "It is pro-
fess ional misconduct for a lawyer to ... engage in conduct that is prejudicial to the administra-
tion of justice." 129 Although the paramount duty of a prosecutor is to seek justice, 130 the Holder 
·Memo Standards unfortunately create a framework that allows a prosecutor to use his or her 
leverage to interfere with an employee's ability to obtain a well-qualified lawyer, which in fact 
undermines the interests of justice. 

Given that most business-related investigations concern complex regulatory issues, an 
experienced attorney is frequently necessary to competently safeguard an employee's inter-
ests. Many employees, however, lack sufficient funds to retain such an attorney. An employee 
who is denied the advancement of fees is unlikely to be able to obtain competent counsel. This 
reasoning applies with equal - if not greater - force to low-ranking employees. Prosecutors 

gain a strategic advantage by chilling a company's exercise of discretion to adyance fees 
for employees and impeding an employee's ability to retain a capable and experienced attor-
ney. Such strategic interference with an individual's ability to obtain representation is incon-
sistent with the ethical standards governing attorney conduct and ultimately impedes the fair 
administration of justice. 131 

D. CRIME-FRAUD EXCEPTION 

Today, defense lawyers are confronted by government efforts to overcome the attorney-
client privilege by assertion of the crime-fraud exception. A defense counsel's first notice of 
such a claim is often in an ex parte order of a court requiring the lawyer to provide testimony 
regarding communications with a client. 

"' Under the McDade Amendment adop ted io 1998, federal prosecutors arc subject to state ethics rules and local federal court 
rules governing attorneys in each state where such attorney engages in that attorney's duties. Sa 28 U.S. C. § 530B(a). 

"' MoDEL RuLES OF PRoF'L CoNDUCT R . 8.4(d) (1999). 
1l0 "The United States Attorney is the representative not of an ordin3ry party to a controversy, but of a sovereignty whose obl iga· 

tion to govern impartially is as compclline as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not 
that it shall win a case, but that justice shall be done." Btrgu v. United Stam, 295 U.S. 78, 88 ( 1935). 

" 1 The Holder Memo Standards' guidance regarding advancement of attorney's fees is also incompatible and inconsistent with 
the apparent approval of this practice as expressed in state statutes permitting corporations to exercise discretion to advance fees, despite 
the exemption in the Justice Department guidelines when such advances are required by Jaw . 
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Although"the crime-fraud exception to the attorney-client privilege is as universally rec-
ognized as the privilege itself, it is justified only on the grounds that the traditional rationale 
for the privilege - attorneys may give sound legal advice only if clients can fully and frankly 
communicate with them- does not when the intent of the communications is to fiutP.er 
criminal activity. 132 The crime-fraud exception to the privilege dates back to the 1743 English 
case of Annesley v. Earl of Angleseq.. 133 A later English case, Regina v. Cox, was the first to give 
widespread effect to the exception, applying it to both civil and criminal wrongs in 1884.134 

Regina established the principle that the client's intent in c.onsulting an attorney controls whether 
the communication is privileged, holding, "(i]n order that the rule may apply there must be 
both professional confidence and professional employment, but if the client has a criminal 
object in view in his communications with his solicitor one of these elements must necessarily 
·be absent." 135 

· 

In the 1891 case of Alexarzderv. United States, the United States Supreme Court endorsed 
the Regina rule, but added the limitation that the exception should only apply to wrongs for 
which the party is currently being tried. 136 This restriction, however, has since become a dead 
letter. 137 The Court further refined the crime-fraud exception in Clark v. United States by limit-
ing its application to cases in which the party opposing the privilege had presented "prima facie 
evidence that it has some foundation in fact." 138 Another early limitation to the exception was 
the "independent evidence" requirement, whereby the government was required to establish 
its prima facie case through evidence acquired independently of the communications at issue. 139 

Yet, since prosecutors invoked it relatively infrequently, the crime-fraud exception remained 
an undeyeloped doctrine throughout much of this century. 

More recently, federal prosecutors have taken advantage of the increased criminalization 
of white-collar and regulatory offenses to invade the attorney-client privilege by asserting the 
crime-fraud exception. 140 Such government efforts have a low procedural threshold, allowing 
prosecutors to compel testimony about attorney-client commu-nications based only on an ex 
parte showing that the exception applies. In most cases, the decision to proceed and the ex 
parte showing to the court are both made by the individual prosecutor handling the investiga-
tion without any review or approval within the Justice Department. 

Most courts recognize that in order for the exception to apply, prosecutors must demon-
strate two elements: (1) the client was involved in planning criminal conduct at the time of the 

m ln re Grand Jury Proceedings, 81 F.Jd 377, 381 (91h Cir. 1996); Haines v. Liggat Group, .• 97S F.2d 81,90 (3d Cir. 1992); Coleman 
v. Am. Broad. Co., Inc. , 106 F.R.D. 201, 206 (D.D.C. 1985). 

m 11 How. Sl. Tr. 1225 (1743), quoted in WIGMORE, supra note 12, § 2291; su also McCoRMICK ON EVIDENCE, supra note 13, § 87, at 
344 n.3 (ciling Anneslry); Fried, supra nole 9, at 446·50 (discussing !he hislory and significance of Anneslq). 

u• 14 Q.B.D. 1 S3 (Cr. Cas. Res. 1884); su also Christopher Paul Galanek, Note, The lmpact ofthr Zolin Decision on the Crime·Froud 
Exception to the Attornry-Ciimt Priviltgt, 24 GA. L. REV. IllS, 1123 (1990) (discussing Regina). 

m 14 Q.B.D. at 168; su also Galanek, supra note 134, al 1123 n .4S (quoting Regina). 

m 138 U.S. 353. 360 (1891): su also Fried, supra note 9, at 460. 
117 Fried, supra note 9, at 460. 

m 289 U.S. I, IS (1933) (inlernal quolation omiued); su also Fried, supra note 9, al 462-63. 

"' Su, e.g., Uniud States v. Shewfdt, 4SS F.2d 836, 840 (91h Cir. 1972); United States v. Bob, 106 F.2d 37, 40 (2d Cir. 1939); su also 
Fried, supra nole 9, at 463-65. This limitation has since been abrogated by United States v. Zolin, 491 U.S. 554 (1989), discussed infra . 

11° Fried, supra note 9, at 470. 
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consultation; and (2) the attorney's assistance was obtained in furtherance of this activity. 141 It 
is the client's subjective intent, and not the attorney's knowledge of the planned criminal activ-
ity, that controls. 142 In most federal Circuits, the exception applies even if the client never 
completed the planned crime or fraud. 143 

The minimal prima facie ex parte showing required of prosecutors underlies the current 
concern regarding the government's efforts to use the crime-fraud exception. The Supreme 
Court has addressed this issue only once, in United States v. Zolin, a case in which the IRS 
sought to compel the defendant in a criminal tax investigation to produce various documents 
and audiotapes that the defendant claimed were protected by the attorney-client privilege. 144 

The IRS submitted statements from agents working on the case, as well as partial transcripts of 
the tape recordings obtained from a confidential source, to demonstrate that the crime-fraud 
exception applied. The district court refused to conduct an in camera review of the privileged 
material, but ordered that the defendant produce five of the requested documents based on the 
prosecutor's evidence. The Court of Appeals for the Ninth Circuit affirmed.-145 

The Supreme Court vacated and remanded, holding that a court can review privileged 
material in camera to determine whether the exception applies. To obtain an in camera review, 
the party opposing the privilege "must present evidence sufficient to support a reasonable be-
lief that in camera review may yield evidence that establishes the exception's applicability."146 

Disposing of the traditional "independent evidence" requirement, the Court held that any 
relevant evidence that was lawfully obtained and not privileged could be used to make this 
threshold showing. 147 Furthermore, the decision whether to grant the in camera review is within 
the district court's discretion. 148 

The Zolin Court declined to define the quantum of proof ultimately necessary to invoke 
the C!ime-fraud exception following the in camera review. 149 Most federal courts, however, 
continue to apply the Clark prima facie standard when deciding whether the exception applies. 
Although various Circuits have different formufations of what constitutes a prima facie case, 
none of the standards are very stringent. 150 

w See, t .g., United Statesv. Jacobs, 117 F. 3d 82, 87 (2d Cir. 1997); United Staten Collis, 128 F. 3d 313, 321 (6th Cir. 1997); In re Grand 
Jury Proceedings, 87 F.3d 377, 381 (9th Cir. 1996). · 

" 1 See, e.g., In rt Grand Jury Procuding, 87 F.3d at 381-82; United Statts v. Chen, 99 F.3d 1495, 1504 {9th Cir. 1996). 

"' See, e.g., Collis, 128 F. 3d at 321; In re Grand Jury Subpoena Dum Tecum Dattd Sept. IS, 1983, 731 F.2d 1032, 1039 (2d Cir. 1984). 
But set In reSealed Case, 107 F. 3d 46, 49 (D.C. Cir. 1997) ("[T)he client must have carried out the crime or fraud . . . . [T)he exception does 
not apply even though, at one time, the client had bad intentions."). ... 491 u.s. 554,557 (1989) . 

14S ld. at 558·61. 

"' ld. at 574-75. 
w ld. at 575. ... ld. at 572 . ... ld. at 563 . 

uo Su, e.g . • Hoincs v. Liggttt Group, Inc., 975 F.2d 81, 96 (3d Cir. 1992) (indicating that all that may be tequired is "evidence which, 
if believed by the fact finder, supports plaintiff's theory of fraud"); In re Grand Jury Procudings, 857 F.2d 710, 712 (lOth Cir. 1988) 
(holding that a partial transcript of grand jury proceedings and affidavits established prima facit case that documents were not privileged, 
because the evidence showed that the allegation of attorney participation in a crime or fraud has some foundation in fact); In rt lnt'l Sys. 
& Controls Corp. Sec. Litig ., 693 F.2d 1235, 1242 (5th Cir. 1982) (endorsing Black's Law Dictionary definition of prirnafacie case - evidence 
that "will suffice until contradicted and overcome by other evidence" - and finding that mere allegations in plaintiff's pleadings did not 
meet this standard). 
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In applying Zolin, Circuits have generally required that prosecutors either make an ex 
parte showing to meet the threshold for an in camera review or establish a prima facie case. 
According to the Ninth Circuit, Zolin does not require that a court consider "other available 
evidence" outside of what the prosecutor presents to it in determining whether the exception 
applies. tst In an in camera review of privileged statements, a defendant asserting the privilege 
also has no right to notice or opportunity to be heard. Instead, the "prima facie foundation may 
be made by documentary evidence or good faith statements by the prosecutor as to testimony 
already received by the grand jury. "t 52 For example, in one case, the government subpoenaed 
defense counsel for a hospital that was the target of a grand jury investigation and, in arguing 
that the · crime-fraud exception applied to counsel's testimony, prosecutors submitted an in 
ci:11nera, ex parte "good faith" statement of evidenc.e about the alleged criminal activity. The 
district court ruled that the government had established a prima facie case and refused to allow 
the hospital's counsel to view the government's evidence or to present rebuttal evidence. The 
Tenth Circuit affirmed, holding that instead of affording an opportunity to be heard, the court 
need only protect the privileged communication .bY defining the "scope of the crime-fraud 
exception narrowly enough so that information outside of the exception will not be elicited."153 

Courts' willingness to rely on a prima facie, ex parte showing to establish the applicability 
of the crime-fraud exception likely stems from dual concerns. First, that a determination of 
this foundational issue will become a "preliminary minitrial" and waste judicial resources.'54 

Second, in the context of grand jury proceedings, that the government's interest in protecting 
the secrecy of the proceedings outweighs a defendant's due process rights.155 Although the 

.increasing use of the crime-fraud exception stems in large part from the courts' willingness to 
find it applies, the detrimental effect of this development is greatly exacerbated by the efforts 
of federal prosecutors to invoke the exception, often in ex parte proceedings. 

The United States Attorneys' Manual contains no specific guidelines regarding the invo-
cation of the crime-fraud exception by federal prosecutors. Despite the warnings against in-
vading the attorney-client relationship, federal prosecutors have increasingly invoked the crime-
fraud exception to compel testimony about privileged communications. One review of re-
ported case law in the mid-1980's alone indicated an "extraordinary increase" in attempts to 
compel attorney testimony throughout the previous twenty years. 156 Invocations of the excep-

u1 In re Grand Jury Subpoma 92-I(SJ), 31 F. 3d 826,. 830 (9th Cir. 1994). In Zolin, the government sought documents relating to the 
defendant corporations' allegedly illegal exports and presented affidavits from former employees to demonstrate that the e.xception ap-
plied. The district court found the government's evidence sufficient to obtain an in camua review of the documents and declined to 
consider countervailing evidence from the corporation. 491 U.S. at 573-74. 

Ill In re Grand Jury Subpoenas, 144 F.3d 653, 662 (lOth Cir. 1998). 

Ill !d. at 661. But see Haines, 915 F.2d at 97 ("The importance of the privilege ... as well as fundamental concepts of due process 
require that the party defending the privilege be given the opportunity to be heard, by evidence and argument, at the hearing seeking an 
exception to the privilege."). The Third Circuit, however; eventually distinguished Haines and held that relying solely on an ex paru 
affidavit to determine the application of the crime-fraud exception does not violate due process. In re Grand Jury Subpoena, 223 F.3d 213, 
218 (3d Cir. 2000) ("This case differs from Haines not only because Haines was a civil case and this is a criminal one but, even more 
important, because Haines involved adversarial proceedings whereas grand jury proceedings are investigative, and the rules of the game 
are different."). 

11' Sa. t.g., In re Grand Jury Proceedings, 857 F.2d at 712 (expressing such concern); see also H. Lowell Brown, The Crime-Fraud 
Exception ro the Attorney-Ciimt Privilege in the Context of Corpotatt Counseling, 87 Kv. L.J. 119 I, 1259 (1999) (discussing courts' concerns). 

us Sa, e.g., In re Grand Jury Subpoena, 884 F.2d 124, 126 (4th Cir. 1989) (holding that in camera review of the government's evi· 
dence did not violate defendant's due process rights); su also Brown, supra note 154. at 1259 (discussing these secrecy concerns) . 

U6 Fried, supra note 9, at 445 (citing a review of the case digests} . 
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tion "proliferate" in the context of federal grand juries. 157 Federal prosecutors' use of subpoe-
nas for lawyers have been described as a "growing trend ... [that] has troubled both practitio-
ners and legal scholars." 158 This trend can be at least partially explained by the increase in 
criminalization of regulatory offenses and in federal prosecutions for white collar and orga-
nized crime. 159 

Although federal prosecutors are increasingly using the crime-fraud exception to over-
come the attorney-client privilege, the evidence presented by prosecutors to make a prima facie 
case is often not disclosed in court opinions, thus making an analysis of the full extent of the 
problem difficult. Nonetheless, the current Justice Department practices that jeopardize the 
privilege and undermine the policies behind it include: (I) using unsubstantiated statements to 
establish the application of the exception; (2) utilizing communications outside the bounds of 
the exception; and (3) not following the prop.er procedures for the introduction of privileged 
evidence. 

As various legal scholars have commented, there are significant consequences arising 
from the Justice Department's increased reliance on the crime-fraud exception, particularly 
because of the·potential for prosecutorial abuse inherent in the law pertaining to the exception 
itself. The most common criticisms are the abandonment of the "independent evidence" ·re-
quirement, the lack of restrictions on the legitimacy and accuracy of evidence, and the ex parte 
nature of the proceeding. The current rules allow prosecutors to obtain an in camera review 
based on unsubstantiated information that they may have collected through an unlawful intru-
sion into the privilege, without giving defendants an opportunity to challenge the reliability or 
validity of that evidence. 160 Safeguards are necessary even during an in camera review because 
"each time a court entertains a motion to defeat the privilege with any information, qualita-
tively acceptable or not, the court risks disclosing privileged information that should not be 
disclosed to any party."161 In addressing the ex parte nature of the in camera review, this process 
has also come under attack by commentators who criticize its inherent weaknesses: 

The absence of notice of the basis of the crime-fraud claim further aggravates 
the inability of the privilege holder to meaningfully respond and to preserve the 
privilege. The court is also deprived of the robust factual development and legal 
argument necessary for an informed judicial decision. 162 

Oftentimes, the evidence that prosecutors use either to obtain an in camera review or to 
establish a prima facie case contains no indicia of reliability or derives from third parties with 

'" Ann M. St. Peter·Griffith, Abusing tht Priviltgt: Tht Cn'mt·Fraud E:tctption to Rult 501 of tht Ftdtral Rults of Evidmct, 48 U. MIAMI 
L. REv. 259, 279(1993). 

Ill Ross G. Greenberg, tt a/. , Eighth Survty of Whitt Collar Crimt Procedurallssuts: Attornq-Ciimt Priviltgt, 30 AM. CRIM. L. REV. 
1011, 1021 (1993). 

119 Fried, supra note 9, at 445. 

Su Brown, supra note I 54, at 1252; St. Peter·Griffilh, supra note I 58, at 269· 71; Galanek, supra note 134, at 1139-40 (each 
noting these concerns). 

'" St. Peter-Griffith, supra note 157, at 271 . 

on Brown, supra note I 54, at 1259·60 (footnotes omitted); set also Michael M . Mustokoff, tt ol., Tht Attornty!Ciitnt Priviltgt: A Fond 
Memory of Things Post An Analysis of tht Privflegt Following United States v. Anderson, 9 ANNALS HEALTH L. I 07. 114·17 (2000) (reflecting 
the current criticism of these practices) . 
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an interest in the matter. For example, in one case, the government relied on affidavits from 
two former employees of the defendant corporation to meet the threshold for an in camera 
review of documents it claimed were in furtherance of export control violations. 163 Both em-
.ployees' affidavits contained hearsay evidence about specific words and acts of the company's 
executives: 

According to one former employee, the Corporation's president shipped GPS 
units to the [United Arab Emirates] in July 1989 and, a short time later, received 
a telex from Iran thanking him for the units .... He further stated that both an 
Iranian trainee and the Corporation's vice-president indicated that the GPS units 
in Iran came from a [United Arab Emirates] front cotnpany deliberately set up 
for that purpose. 164 

In another case, the prosecutor used testimony from a government agent that likely included 
hearsay to make its prima facie case. 165 In both of these cases, the courts accepted the evidence 
and revoked the privilege. Furthermore, although the exception is supposed to apply to com-
munications that take place before an intended crime or fraud is committed, federal prosecu-
tors frequently attempt to apply it to communications after the crime has occurred_.166 Indeed, 
the district courts in two cases production of aocuments dated after the completion 
of the alleged crime. Fortunately, the appellate courts reversed and limited lower courts' 
orders to evidence of communications before the crime occurred. 167 These efforts to use such 
evidence, however, is alarming. 

Federal prosecutors have also attempted to circumvent the two-step procedure outlined 
in Zolin. For example, in one case, the prosecutor sought application of the exception, and the 
trial court initially applied it to a letter to the defendant from his attorney. Because the pros-
ecutor did not establish a basis for an in camera review, the Court of Appeals for the Ninth 
Circuit found this to be error. 168 In another Ninth Circuit case, a federal prosecutor relied on 
disclosures of attorney-client communications from a former employee of the defendant and 
from an agent's affidavit regarding these communications, but without first requesting an in 
camera review or making a prima facie showing. 169 

Federal prosecutors have also argued that attorney-client communications can be evi-
dence of a particular "crime" and are therefore not privileged, even if the facts of the case do 
not make out the elements of the alleged crime. 170 Another "extraordinary ploy" used by 
prosecutors is to turn a past offense into a continuing one so that the communications fall 

'" In rt Grand Jury Subpoena 92-I(SJ), 31 F.3d 826, 830 (9th Cir. 1994}. 

"' !d. 
'" In rt Grand Jury Subpoena, 884 F.2d 124, 127 (4th Cir. 1989). 

'" Su, t .g., ln rt Grand Jury Subpotno, 3 1 F.3d at 831; ln rt Grand Jury Subpotna Ducts Tuum Dattd Sept. I 5, 1983, 731 F.2d I 032, 
I 041 (2d Cir. 1984). 

161 Su, t .g., ln rt Grand Jury Subpoena, 31 F. 3d at 831; ln rt Grand Jury Subpotna, 731 F.2d at 1041·42. 
161 Unittd Statts v. dt Ia Jara, 973 F.2d 746, 749 (9th Cir. 1992}. The Ninth Circuit admitted the letter on other grounds, however, 

and, as a resull, did not reverse the lower court decision. /d. at 750. 

"' Unittd Statts v. Chtn, 99 F. 3d 1495, 1502 (9th Cir. 1996). Although the evidence was admitted, the lower court expressly stated 
that it had disregarded the privileged statements in ruling that the crime-fraud exception applied to them. Id. at 1503-04 . 

110 Su In rt Grand Jury Subpoma, 731 F.2d at 1039-40 (stating that the court was "skeptical" that defendant corporation's sale of its 
stock could be considered an obst ruction of justice or part of a conspiracy to defraud the United States, as the prosecutor had argued) . 
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within the exception. 171 For example, in a Fifth Circuit case, following the defendant's indict-
ment for extortion, defense counsel wrote a letter to the alleged victim enclosing the money 
allegedly extorted.m The prosecutor then subpoenaed the attorney to testify about conversa-
tions that occurred prior to the return of the money, which, according to the prosecutor, acted 
as an obstruction of justice. 173 

Last, while evidence about attorney-client communications can take a variety of forms, 
prosecutors most often invoke the crime-fraud exception in order to force attorneys to testify 
against their clients. 174 As a result, "opposing counsel could use the subpoena to eliminate 
troublesome, qualified defense counsel" by compelling an attorney to testify about the client's 
communications and thereby forcing the subpoenaed attorney to withdraw as counsel.m It is 
particularly troubling when the government's use of this exception results in the lawyer being 
compelled to testify against his or her client. 

Because of the extraordinary impact this result necessarily has on the attorney-client 
privilege and relationship, the government should establish a level of review within the Justice 
Department that would be required before the prosecutor cou14 make such an ex parte applica-
tion to the Court. 

IV. REcoMMENDATIONS AND CoNCLUSION 

The current Justice Department policies and practices regarding the attorney-client privi-
lege and the work product doctrine have significant negative consequences. By eroding the 
attorney-client privilege and work product doctrine, they undermine defense c'ounsel's ability 
to effectively represent his or her client. The values enshrined in these protections are deep-
rooted and broadly embraced by the entire legal community. As the Supreme C_ourt has stated: 

The attorney-client privilege is the oldest of the privileges for confidential com-
munications known to the common law .... Its purpose is to encourage full and 
frank communication between attorneys and their clients and thereby promote 
broader public interests in the observance of law and administration of justice. 176 

Rather than undermining and eroding the attorney-client privilege and work product doc-
trine by viewing them as obstacles to the legitimate prosecutior:I of crimes, the Justice Depart-
ment should recognize that these protections provide the foundation for a lawyer to offer an 
informed opinion and sound legal advice to a client based upon full knowledge of the issue at 
hand, and play a vital role in the American system of justice. Federal prosecutors should not 
exact a waiver of these important protections. The Justice Department should modify and 
clarify its guidelines regarding the attorney-client privilege and the work product doctrine in 
order to ensure the fullest protection possible for these fundamental principles of American 

111 Fried, supra note 9, at 474. 

Ill Unittd Starts v. Dyu, 722 F.2d 174, 176 (5th Cir. 1983); Fried, supra note 9, at 474-75. 
m Dyu, 722 F.2d at 176; sua/sa Fried, supra note 9, at 474-75. 
11' Su, e.g., Mustokoff, supra note 162, at 110 (discussing a case in which this occurred). 
111 Greenberg. supra note 158, at 1022. 
,,. Upjohn Co. v. Unittd States, 449 U.S. 383, 389 (1981) (citation omitted) . 
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law, while still allowing vigorous enforcement of the criminal statutes. The two are not in-
compatible. 

Cooperation with the government in its investigation may be full and complete without 
the coerced waiver of these protections. The proliferation of a policy of prosecutorial coer-
cion is, in the long run, a disservice to the public interest and to the fair administration of 
justice: The waiver of the attorney-client and work product privilege should only be made 
voluntarily and not as a result of government coercion. And the go"vernment has a long stand-
ing policy in conflict with seeking such waivers. The U.S. Attorney's Manual requires that all 
reasonable attempts be made to obtain the information from other sources and only when 
these efforts have been unsuccessful, may a prosecutor serve a subpoena on an attorney for 
testimony or documents, and then only after approval of the Assistant Attorney General in 
charge of the Criminal Division. 177 There is no reason to abandon _this policy. 

The government has also weakened these protections by attacking joint defense agree-
ments. Joint defense agreements provide the opportunity for·defense attorneys to preserve the 
attorney-client privilege and work product protections while sharing information crucial to 
the preparation of an adequate defense. The Justice Department policy regarding joint de-
fense agreements, however, appears to be in flux, leaving ample discretion to individual pros-
ecutors to develop their own policies and strategies. 

Some prosecutors recognize the importance of a joint defense agreement in order for a 
corporation's counsel to be able to obtain adequate information to advise the corporate client 
and provide accurate information to the government as well as its importance for an indi-
vidual employee. Other prosecutors, however, find the existe'nce of a joint defense agreement 
a basis for charging the corporation with interfering with a government investigation. This is 
an issue the Justice Department should clarify with a statement of policy supporting a pre-
sumption that joint defense agreements are valid unless there is substantial reason to believe 
one is being used in an illegal manner. Prior to such a determination, the fact that a joint 
defense agreement exists should not be used by the government as evidence of non-coopera-
tion or obstruction on the part of a corporation. 

With regard to the advancement of fees, it should be recognized in the Justice Depart-
ment guidelines that this practice is permitted under state corporation law and ethical codes 
and is necessary to enable employees to be adequately represented-in a criminal investigation 
of corporate conduct. The current Justice D epartment guidelines discourage the legitimate 
advancement of fees and permit prosecutors to abuse their authority and impose law enforce-
ment where it has no real interest in order to gain a strategic and thereby deprive the 
employee of a funded defense. 

Finally, while developing case law has made it easy for prosecutors to invoke the crime-
fraud exception, and perhaps this is a matter of concern best addressed to the courts, it is 
important that Justice Department attorneys not seek to use every opportunity available to 
them to invade the attorney-client privilege and work product doctrine for the purpose of build-
ing a case when other avenues are available. The government should make ex parte claims that 
these protections have been breached by the crime-fraud exception only after facts are estab-

177 Su discussion supra at 22. 
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lished that fully support that a challenge to the attorney-client privilege is warranted. Such .a 
challenge should not be merely an advocate's tool. Prosecutors must be mindful of the soci-
etal importance of the attorney-client privilege and the work product doctrine and the dangers 
that result from their erosion by excessive invocation of the crime-fraud exception. The Jus-
tice Department should establish more specific guidelines on compelling disclosure of attor-
ney-client communications or work product that stress strict compliance with the few safe-
guards and limits that do exist in the law, particularly in regard to the ex parte showing that 
prosecutors must make to invoke the crime-fraud exception. 

Since courts will not customarily provide the party asserting the privilege the opportunity 
to challenge the evidence establishing a prima facie case, the Justice Department guidelines 
should assure that the evidence originates from reliable, credible sources with-
out a personal interest in the matter. Any ex parte application should first be approved by the 
Attorney General or appropriately designated person following a review of the facts. And 
prosecutors should not attempt to compel disclosure of communications that do not relate 
directly to a planned crime. 

A. SPECIFIC REcoMMENDATIONs 

In order to alleviate the concerns expressed in this report that the attorney-client privi-
lege and the work product doctrine have been and continue to be eroded in federal criminal 
investigations, the College makes the following specific recommendations: 

• The policies and guidelines of the Justice Department should reflect the critical im-
. portance of the attorney-client privilege and work product doctrine and incorporate alterna-

tives to circumventing them. The following proposed guideline should be ·incorporated into 
the Holder Memo Standards: 

The attorney-client privilege and work product doctrine are essential to the Ameri-
can justice system and should not be diluted for the sake of expediting a prosecu-
tion. Prosecutors should exhaust other alternatives to obtain information before 
requesting that a corporation cooperate by waiving privilege. 

• The current guidelines provide in part, as follows : 

"In gauging the extent of the corporation's cooperation, the prosecutor may con-
sider the corporation's willingness to identify the culprits within the corpora-
tion, including senior executives, to make witnesses available to disclose the com-
plete results of its internal investigation, and to waive the attorney-client and 
work product privileges." 

This should be changed to read: 

In gauging the extent of the corporation's cooperation, the prosecutor may con-
sider the corporation's willingness to identify those within the corporation whom 
it is aware or becomes aware have engaged in culpable wrong doing, including 
senior executives, to make witnesses ayailable and otherwise cooperate. 

• The Justice Department, in assessing whether a corporation is cooperative, should 
consider its refusal to disclose the results of internal investigations by counsel or otherwise 
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waive the attorney-client and work product privilege only when evidence is unavailable from 
any other sources. 

• With regard to joint defense agreements or payment of employees' legal fees, the guide-
lines should state: 

A corporation's promise of support to employees and agents, either through ad-
vancing of legal fees or through providing information to the employees about 
the government's investigation pursuant to a joint defense agreement·, should be 
considered by the prosecutor in weighing the value of a corporation's coopera-
tion only if such support continues in an inappropriate manner after a determi-
nation of culpability or misconduct on the part of an employee. · · 

• The government should not attempt to breach the attorney-client privilege and work 
product protections by an ex parte application to the court claiming a crime-fraud exception to 
the privileges without clearly establishing a solid factual basis that this exception applies. The 
proposed guideline should state: · 

In every case in which a cl.aim of crime-fraud is to be made to a court for the 
purpose of voiding the attorney-client or work product privilege, the application 
should be approved by the Attorney General or an appropriately designated per-
son within the Justice Department following a review of the factual basis for 
such an application. · 

B. CoNCLUSION 

Any impediment to obtaining relevant information that is presented by the attorney-cli-
ent privilege and work product doctrine is counterbalanced by the benefits these protections 
afford the criminal justice system and society in general. While a prosecutor's job may be 
rendered more difficult by a corporation's or its attorney's invocation of a privilege,- this is not 
·a valid reason to compromise the longstanding and important legal principles that underlie the 
privilege. Despite the challenges that the attorney-client privilege and work product doctrine 
may present to prosecutors, the overall benefits make these protections indispensable and de-
serving of preservation. 

The attorney-client privilege and work product doctrine play a central role in corporate 
governance. In order to fully comply with the law, corporate employees must be able to seek 
the advice of corporate and outside counsel. It is necessary for the communication between 
.counsel and corporate employees to be privileged to ensure an open and honest exchange of 
information. Any policy that equates the assertion of the attorney-client privilege and work 
product protections with non-cooperation or obstruction ignores the harmful consequences to 
proper corporate governance. It is in society's interest to ensure that corporations have the 
means to comply with often complicated and intricate regulations and laws. Corporate offic-
ers and employees need to be assured that what they reveal to corporate or outside counsel will 
not be used against them at a later date. 

Whether invoked by a corporation or an individual, the attorney-client privilege and the 
work product doctrine are essential to the due administration of the American criminal justice 
system. Justice Department guidelines and prosecutorial standards should be revised to re-
flect adequately the central importance of these protections. • 

• 32 . 



• 

• 

• 

Via Electronic Filing 

CUA 

THE CATHOLIC UNIVERSITY OF AMERICA 
Columbus School of lAw 

Office of the Faculty 
Washington, DC 20064 

202-319-5140 
March 28, 2006 

United States Sentencing Commission 
Thurgood Marshall Building 
One Columbus Circle, N.E., Suite 2-500 
Washington, D.C. 20002-0082 

Re: Comments on the Waiver Language of Application Note 12 of the Commentary to 
Section 8C2.5(g) of the Organizational Guidelines 

Dear Judge Hinojosa and Members of the Commission: 

We thank the Commission for taking time to review the November 2004 amendment to the 
Commentary to Section 8C2.5(g) of the Organizational Guidelines and for inviting publk 
comment on this language. All members of the legal profession, including law faculties and 
students, have a great deal at stake with respect to measures pertaining to the attorney-client 
privilege. We recognize that the government has legitimate reasons to request information to 
ensure that corporations and other organizations comply with the law, and we understand that 
prosecutors must leverage resources to address the widespread improprieties that have occurred in 
recent years. However, exerting virtually irresistible pressure on entities to relinquish attorney-
client and work product protections is unfair to both organizations and their human constituents. 
Because the waiver language of Application Note 12 invites this practice, 1 we urge the 

1 This is particularly evident when the waiver language of Application Note 12 of the Commentary to§ 8C2.5(g) is 
read in conjunction with relevant Department of Justice (DOJ) policies. See Memorandum from Deputy Attorney 
General Larry D. Thompson to Heads of Department Components, United States Attorneys, on Principles of Federal 
Prosecution of Business Organizations (Jan. 20, 2003), available at 
http://www .usdoj.gov/usao/eousa/foia reading roornlusam/title2/crm00 16l.htm. See U.S. Department of Justice, 
Federal Prosecution of Business Organizations, in Criminal Resource Manual No. 162 (2003) (incorporating 
Thompson Memorandum), available at 
http://www.usdoj.gov/usao/eousa/foia reading roorn/usarnltitle9/crm00162.htm. See also Memorandum from Eric 
H. Holder, Jr., Deputy Attorney General, to All Component Heads and United States Attorneys, on Bringing 
Criminal Charges Against Corporations (June 16, 1999) (predecessor of Thompson Memorandum), available at 
http://www.usdoj.gov/criminallfraud/oolicv/Chargingcoms.html, and Memorandum from Robert D. McCallum, Jr., 
Acting Deputy Attorney General, to Heads of Department Components, United States Attorneys, on Waiver of 
Corporate Attorney-Client Privilege and Work Product Protection, (Oct. 21, 2005) (instructing United States 
Attorneys Offices to develop written waiver reviews processes), available at 
http://www.usdoj.gov/usao/eousa/foia reading roornlusam/titlc9/crm00 l63.htm. 
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Commission to amend this portion of the Commentary? In its place we propose a specific 
provision stating that waiver of attorney-client and work product protections should not be a factor 
in determining an entity's "cooperation," except in those rare instances in which the government 
demonstrates that the entity has inappropriately invoked these safeguards to shield specific, 
otherwise unprivileged, factual material. 

In addition to the compelling arguments offered by the American Bar Association and 
others who previously have commented on the adverse impact of the November 2004 amendment 
of Application Note 12, we request the Commission to consider three specific points in support of 
our proposal: (1) As currently written, the waiver language invites unfair prosecutorial tactics 
inconsistent with the special responsibilities of government lawyers to seek justice under law; 
(2) it threatens to compromise constitutional rights of corporate constituents, particularly 
individuals who participate in corporate internal investigations; and (3) it undermines the 
legitimacy of our adversarial system. 

I. THE CURRENT WAIVER LANGUAGE INVITES UNFAIR CONDUCT AT ODDS 
WITH THE SPECIAL RESPONSIBILITY OF GOVERNMENT COUNSEL TO 
SEEK JUSTICE 

By empowering prosecutors to label an entity "uncooperative" for refusing to waive 
attorney-client and work product protections, the waiver language of Application Note 12 al lows 
government lawyers to require corporations and other entities to do what the government itself 
would not do- relinquish safeguards critical to our adversarial system. At a very early point in 
their legal education students discover that zeal in representing clients is both a professional virtue 
and an ethical obligation. They learn that diligence is critical to good lawyering and that a careful 
lawyer searches out all potentially significant information. While, as noted below, government 
attorneys have a special obligation to work for justice, it is unrealistic to expect the dedicated, 
conscientious lawyers who represent the United States to refrain from seeking all material 
available to them within the bounds of ethics and the law. As currently written, the waiver 
language of Application Note 12 provides prosecutors with a means of pressuring corporations and 
other entities to jettison attorney-client and work product protections, thereby affording the 
government essentially unfettered access to the confidential communications of "cooperating" 
entities. Consequently, this language unfairly and unnecessarily encourages prosecutorial conduct 
that undermines attorney-client and work product protections. As recent incidents have shown, 
overly aggressive prosecutorial tactics can have disastrous consequences. See, e.g., Editorial, 

2 In expressing this view, we j oin with the American Bar Association, the Coalition to Preserve the Attorney-Client 
Privilege, former senior DOJ officials, and others who have requested the Commission to delete or revise 
Application Note 12 on various prior occasions. 
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Another Blown Case?, The Washington Post at A14 (Mar. 20, 2006) (discussing troubled 
prosecutions of alleged terrorists). At a minimum, in the corporate context coerced waivers are 
likely to chill the full and frank attorney-client communications essential to achieving justice in an 
adversarial system. 

Government attorneys, no less than lawyers in private practice, rely on the protections of 
the attorney-client privilege and the work product doctrine in representing their client and its 
constituents. Permitting prosecutors unilaterally to coerce entities to abandon these important 
protections unfairly tilts the balance against organizational defendants and forces corporate 
constituents into the proverbial space between a rock and a hard place. If an entity's constituents 
avoid requesting legal advice, the corporation may violate the law or fail to correct an existing 
problem. If they do seek out the organization's lawyers, at some point everything they say in 
connection with a problem may end up in the hands of prosecutors. Forcing defendant entities and 
their constituents into these binds is inconsistent with the obligation of government attorneys first 
and foremost to seek justice. 

While all members of the bar have a duty to uphold justice, this responsibility is especially 
important for those who represent the federal government. In Berger v. United States, 295 U.S. 78 
(1935), overmled on other grounds, Stirone v. United States, 361 U.S. 212 (1960), the United 
States Supreme Court recognized the special obligation of government attorneys to ensure that 
justice is done, particularly in criminal proceedings. In the Court's words: 

The United States Attorney is the representative not of an ordinary party to a 
controversy, but of a sovereignty whose obligation to govern impartially is as 
compelling as its obligation to govern at all; and whose interest, therefore, in a 
criminal prosecution is not that it shall win a case, but that justice shall be 
done. As such, he is in a peculiar and very definite sense the servant of the 
law, the twofold aim of which is that guilt shall not escape or innocence 
suffer. He may prosecute with earnestness and vigor- indeed, he should do 
so. But, while he may strike hard blows, he is not at liberty to strike foul 
ones. It is as much his duty to refrain from improper methods calculated to 
produce a wrongful conviction as it is to use every legitimate means to bring 
about a just one. ld. at 88. 

The Supreme Court clearly affirmed the vitality of corporate attorney-client privilege and 
work product protections in Upjohn Co. v. United States, 449 U.S. 383 (1981). Any measure that 
entitles law enforcement personnel to impose a high cost on the exercise of these protections 
threatens to strike the very kind of foul blow the Court condemned in Berger. We urge the 
Commission to amend the waiver language of Application Note 12 because we believe that it 
invites this kind of prosecutorial overreaching . 

\1-\b J 
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II. EMPOWERING PROSECUTORS TO PRESSURE ENTITIES TO WAIVE 
ATTORNEY -CLIENT AND WORK PRODUCT PROTECTIONS THREATENS TO 
COMPROMISE IMPORTANT INDIVIDUAL RIGHTS 

In a pivotal scene in Arthur Miller's classic play The Crucible, the judge presiding over the 
Salem witchcraft trials declares: ''The pure in heart need no lawyers." Arthur Miller, The 
Crucible at 93 (New York: Penguin Books 1973). Even so, when protagonist John Proctor rises to 
present evidence on behalf of his wife and others accused of witchcraft, Reverend Hale begs the 
court, "In God's name, sir, stop here; send him home and let him come again with a lawyer." Id. at 
99. The judge, however, refuses to suspend the proceedings to aiJow Proctor to obtain counsel. 
Ultimately, the accused and Proctor himself are found guilty of working for the devil and 
sentenced to death. Nearly three hundred years after the Salem witchcraft trials, few Americans 
would be so foolish as to believe that even the purest among us have no need for lawyers. As a 
society, we hold the right to counsel in such high regard that we have incorporated it into our 
Constitution, and we require law enforcement authorities to inform individuals taken into custody 
of this safeguard. The right, however, has little meaning if clients cannot count on the 
confidentiality of their communications with counsel. 

Coerced waivers of the corporate attorney-client privilege have far-reaching impacts for 
individuals. In an internal corporate investigation, for example, an employee has no right to 
counsel, and refusal to answer questions posed by investigators may result in termination. 
Consequently, employees face intense pressure to talk with internal investigators, even though they 
may inadvertently lose the protection of the Fifth Amendment when they do so. See Sarah Helene 
Duggin, Internal Corporate Investigations: Legal Ethics, Professionalism and the Employee 
Interview, 2003 Col. Bus. L. Rev. 859, 907-09; David M. Zornow and Keith D. Krakaur, On the 
Brink of a Brave New World: The Death of Privilege in Corporate Criminal Investigations, 37 
Am. Crim. L. Rev. 147, 157-58 (2000). See generally Joseph F. Coyne and Charles F. Barker, 
Employees' Rights and Duties During an Internal Investigation, in Internal Corporate 
Investigations at 169, 173 (Brad D. Brian, et al. eds., 2d ed. 2002). 

For many years, although ethical investigators ordinarily informed interviewees that they 
represented the entity and that the entity could choose to disclose any information provided by the 
employee, corporate waivers of attorney-client and work product protections were rare. See 
Zomow and Krakaur, supra, at 153. In the current environment, however, disclosure is much 
more likely. By making waiver of attorney-client and work product protections a quid pro quo for 
recognition of corporate "cooperation," prosecutors can pressure entities to surrender these 
safeguards, thereby accomplishing indirectly what they could not do directly. When an 
organi:tation discloses the fruits of an internal investigation to the government, prosecutors benefit 
from both the loyalty employees have to their employers and the threat that employees who refuse 
to participate in an investigation wilJlose their jobs. See Kathryn W. Tate, Lawyer Ethics and the 
Corporate Employee: Is the Employee Owed More Protection Than the Model Rules Provide?, 
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23 Ind. L. Rev. 1, 11-13 (1990); Duggin, supra at 907-12. As many of those who oppose the 
practice have recognized, in conditioning recognition of corporate cooperation on attorney-client 
privilege and work product waivers, the government effectively "deputizes" corporate counsel to 
exploit the loyalty and fear of employees and then turn over the fruits of this labor to Jaw 
enforcement personnel. N. Richard Janis, Deputizing Company Counsel as Agents of the Federal 
Government: How Our Adversary System of Justice Is Being Destroyed, 19 Wash. Lawyer No.7, 
32,36 (Mar. 2005); Zornow and Krakaur, supra, at 156-57. · 

The metamorphosis of corporate counsel into government agents is particularly dangerous 
for those employees who are least legally sophisticated and therefore unlikely to realize that 
responding to questions from corporate attorneys conducting an internal investigation may waive 
constitutional protections. See, e.g., Tate, supra, at 5, 68; Duggin, supra, at 910. Ironically, even 
employees who regularly deal with corporate attorneys may be at risk because longstanding 
personal relationships may blind them to the ethical obligation of corporate counsel to represent 
the interests of the entity over all others. See, e.g., id. at 910-11 (even savvy managers may 
respond on the basis of personal connections rather than consideration of attorney obligations); 
Geoffrey Hazard and William Hodes, The Law of Lawyering§ 17.13, at 17-53 (2003) (corporate 
officials "may incorrectly assume that the entity lawyer is also 'their' lawyer"). The Commentary 
to the Organizational Sentencing Guidelines should not invite prosecutors to take unfair advantage 
of such circumstances. 

III. ROUTINE PRESSURE ON ENTITIES TO WAIVE THE ATTORNEY -CLIENT 
PRIVILEGE UNDERMINES THE LEGITIMACY OF OUR ADVERSARIAL 
SYSTEM 

Our adversarial system rests on the notion that truth can be distilled and justice meted out in 
the structured battle that takes place in the courtroom - or in the preliminary encounters that so 
often lead parties to resolve their differences prior to trial. Lawyers keep faith with their clients by 
holding the matters they share in confidence. While ethical rules forbid lawyers to assist clients in 
ongoing illegal activity, as a society we have come to rely on the understanding that a client can 
disclose almost anything to his or her lawyer knowing that such a confidence will remain inviolate. 
Under Model Rule 1.13 and its analogues, a lawyer who represents an organization owes 
allegiance to the entity rather than to any of its constituents. However, while a lawyer's ultimate 
duty is to the entity itself, the core relationships exist with living, breathing human beings. 
Constituents must have at least some level of trust that communications with corporate counsel are 
likely to remain confidential, or they will neither seek legal advice on behalf of the entity nor share 
confidences pertaining to its business. 

When a corporate agent acts against the interests of an entity, corporate counsel have a duty 
to report the transgression- to the entity's highest authority if necessary- and to advise the entity 
to correct any corporate legal violations resulting from the agent's misconduct. On occasion, 
corporate decision makers may determine that they should or must disclose the matter to 

[J_\0] 
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government authorities and, in so doing, reveal otherwise privileged information. It is unjust, 
however, to refashion our legal system- formally or informally- to give prosecutors an 
unconstrained right to coerce such disclosures. Unfortunately, this is one of the unintended 
consequences of the waiver language of Application Note 12. This language, like any government 
measure that weakens the safeguards that keep the power of the state in balance, undermines the 
basic legitimacy of our adversarial system. 

As law teachers, one of our most important tasks is to help our students understand that justice 
is not simply an abstract concept, but the concrete goal of our adversarial system. Achieving 
justice in an adversarial framework requires lawyers to represent their clients zealously within the 
bounds of law and professional ethics. The ability to hold client confidences inviolate in the 
absence of deliberate attempts to implicate counsel in illegal conduct is critical to the 
accomplishment of this objective. As the Supreme Court noted in Up john, "if the purpose of the 
attorney-client privilege is to be served, the attorney and client must be able to predict with some 
certainty whether particular discussions will be protected." 449 U.S. at 393. Similarly, where work 
product protections are uncertain, "'much of what is now put down in writing [will] remain 
unwritten ... [and] '"[i]nefficiency, unfairness and sharp practices [will] inevitably develop in the 
giving of legal advice and in the preparation of cases for trial."' Id. at 398 (quoting Hickman v. 
Taylor, 329 U.S. 495, 511 (1947)). Ultimately, "'[t]he effect on the legal profession [will] be 
demoralizing. And the interests of the clients and the cause of justice [will] be poorly served."' Id. 
(quoting 329 U.S. at 511). By empowering prosecutors to deprive corporate decision makers of a 
real choice whether or not to relinquish attorney-client and work product protections, the waiver 
language of Application Note 12 inappropriately and unwisely tilts the scales in favor of securing 
convictions rather than attaining justice. 

IV. PROPOSED REVISION OF APPLICATION NOTE 12 

In its current form, the waiver language of Application Note 12 sweeps far too broadly. 
Accordingly, we urge the Commission to amend it. We respectfully propose the following 
revision: 

Waiver of attorney-client privilege and of work product protections is not a 
prerequisite to a reduction in culpability score under subdivisions (1) and (2) 
of subsection (g) unless such is necessary in order to provide timely 
and thorough disclosure of all pertinent information known to the 
organization the government demonstrates with particularity that a 
defendant has inappropriately attempted to shield specific factual material 
under a claim of privilege or work product protection and that reasonable 
efforts to obtain knowledge through alternative means have proved 
unavailing . 
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The working premise of the adversary system is that each side builds its own case. As 
Justice Jackson wrote in his famous concurrence in Hickman v. Taylor, members of a learned 
profession should not be permitted to perform their functions "on wits borrowed from the 
adversary." 329 U.S. at 516. The above language safeguards the attorney-client privilege and, 
unlike the current formulation, strikes a balance between giving prosecutors unconstrained 
discretion to decide when a waiver is "necessary" and affording entity lawyers carte blanche to 
invoke protections. 

In sum, our adversarial system of justice cannot operate fairly without safeguards designed 
to keep the playing field level. Providing prosecutors with leverage to coerce organizations to 
surrender attorney-client and work product protections under the guise of facilitating "cooperation" 
upsets the critical balance. When these protections lose their vitality, justice is unlikely to be done. 
We therefore respectfully request the Commission to amend the waiver language of Application 
Note 12 to the Commentary to Section 8C2.5(g) of the Organizational Sentencing Guidelines. 

Respectfully submitted, 

Sarah Helene Duggin 
Associate Professor of Law 

Robert A. Destro 
Professor of Law 

Stephen M. Goldman 
Distinguished Lecturer in Law 

Lisa G. Lerman 
Professor of Law 

Marin Scordato 
Associate Professor of Law 

Members of other law faculties joining in these comments: 

David Cummins 
Professor of Law Emeritus 
Texas Tech University School of Law 

Nickolas J. Kyser 
Associate Professor of Law 
University of Detroit Mercy 
School of Law 

Susan Saab Fortney 
George H. Mahon Professor of Law 
Texas Tech University School of Law 

Jerry E. Norton 
Professor of Law 
Loyola University of Chicago School of Law 
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cc: Pamela 0. Barron, Deputy General Counsel, U.S. Sentencing Commission 
Paula J. Desio, Deputy General Counsel, U.S. Sentencing Commission 
Amy L. Schreiber, Assistant General Counsel, U.S. Sentencing Commission 
Michael S. Greco, President, Bar Association 
William Ide, Chair, ABA Presidential Task Force on the Attorney-Client Privilege 
Members of the ABA Presidential Task Force on the Attorney-Client Privilege 
Members of the Coalition to Preserve the Attorney-Client Privilege 
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March 28,2006 

SENT BY EMAIL 

United States Sentencing Commission 
Attention: Public Affairs 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Re: Written Public Comment 
Chapter Eight- Privilege Waiver 

Dear Commission: 

Waiver of the attorney-client privilege and work product protections in hopes of reducing 
a culpability score encourages defendant organizations to completely destroy the 
relationship between the attorney and client, a relationship that exists solely for the 
benefit of the client. Commentary language that states " ... unless such waiver is 
necessary in order to provide timely and thorough disclosure of alJ pertinent information 
known to the organization" allows privi leges that should be stringently guarded for the 
proper administration of justice in our legal system to be at risk of waiver. 

Additionally, such language effectively operates to encourage the defendant organization 
to produce privileged documents that may or may not demonstrate criminal actions 
without requiring a showing that the organization actualJy engaged in or planned to 
engage in criminal or fraudulent behavior. The attorney-client privilege belonging to the 
organization and the work product protections belonging to both the organization and the 
attorney are effectively wiped out, leaving both to defend their confidential relationship. 
Thus, the completion of an internal investigation as a component of appropriate remedial 
action, instead of showing the organization's responsible behavior, incriminates the 
organization and the attorney . 

Protecting the Workplace for All Employers 
a11d Employees·w 
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In our last Priorities Comment submitted on August 14, 2005, we recommended the 
following revisions to the Commentary since it pits employees against management, Jaw 
enforcement against corporations and in-house/outside counsel against the officers of the 
organization they represent: 

Amendment to the end of Commentary 12 as follows: 

"Waiver of attorney-client privilege and of work product protections 
SHALL NOT be a prerequisite to a reduction in culpability score under 
subdivisions ( 1) and (2) of subsection (g) when the organization conducted 
an internal investigation as a component of appropriate remedial action." 

We continue to recommend this language because it truly reflects the goals and 
incentives for organizations to maintain an effective compliance program. It also 
effectively safeguards the attorney and client relationship for the benefit of the 
organization in the event of prosecution and/or in anticipation of litigation. 

Thank you very much for the opportunity to have provided the above Public Comment. 

Sincerely, 

/s/ 

L.A. Wright 
Legal Criminalist/Consulting Expert 

/law 

Protecting the Workplace for All Employers 
011d EmployeeSS'" 
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United States Commission 
One Columbus Circle, NE 
Suite 2-500 
Washington, DC 20002-8002 
Attention: Public Affairs 

Re: Comments of the Corporate Environmental Enforcement Council 
Chapter Eight Privilege Waiver 

WILMERHALE 

Kenneth R. Meade 

+1 202 942 8431 (!) 
+ 1 202 942 8484 (f) 

kenneth.meade@wilmerhale.com 

United States Sentencing Commission Notice of Proposed Amendments and 
Request for Public Comment 

Dear Docket Clerk: 

On behalf of the Corporate Environmental Enforcement Council ("CEEC"), an organization of 
29 major corporations that focuses exclusively on civil and criminal environmental enforcement 
issues, we appreciate the opportunity to submit these comments to the United States Sentencing 
Commission ("the Commission") ·regarding the Commission's proposed amendments to the 
United States Sentencing Guidelines ("the Guidelines") and request for public comment (71 
Fed.Reg. 4782 (Jan. 27, 2006)), and specifically topic B.l2, the Chapter Eight Privilege Waiver . 

CEEC has worked extensively on all aspects of environmental enforcement, and has previously 
submitted comments to the Commission and to· the Advisory Group on Organizational 
Guidelines and met with members and staff to address issues of concern, including specifically 
issues relating to Chapter Eight, the Organizational Sentencing Guidelines. CEEC has also 
worked on environmental enforcement issues closely with the United States Environmental 
Protection Agency, the United States Department of Justice, and state environmental agencies 
and enforcement officials. 

CEEC' s members have been at the forefront of the development and implementation of 
innovative environmental management systems and self-assessment by the regulated community 
over the past decade. CEEC's members have long recognized the substantial benefits that are 
realized when effective voluntary compliance programs are put in place- benefits including 
improved environmental performance, reduced risk to human health and the environment, and 
higher compliance levels. 

To that end, while CEEC has supported the inclusion of provisions in the Organizational 
Guidelines recognizing the importance of such a voluntary program to prevent and detect 
criminal conduct, we have consistently expressed our concern with respect to provisions that 
could weaken or undermine the incentives for and effectiveness of such voluntary compliance 
programs. CEEC is concerned that the sentence that was added to the commentary at §8C2.5(g) 

e U14J 
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with respect to the waiver of attorney-client privilege and work product protections is such a 
provision, and we urge the Commission to delete this sentence from the commentary and replace 
it with a statement that waiver of this privilege and protection is not to be considered in assessing 
the degree to which a company cooperates in a government investigation. 

As set forth in the Federal Register Notice announcing the proposed amendments to the 
Guidelines and requesting comment on specific issues, the Commission has been asked to 
reconsider the commentary at §8C2.5(g) that was added as part of the Commission's 2004 
amendments to Chapter Eight. The sentence at issue involves the potential decrease in the 
culpability score if a defendant organization has "self-reported, cooperated with the authorities, 
and accepted responsibility," and specifically the issue of whether waiver of attorney-client 
privilege and of work product protections is a prerequisite to such a decrease. 

The commentary as amended provides that such waiver is not a prerequisite "unless such waiver 
is necessary in order to provide timely and thorough disclosure of all pertinent information 
known to the organization." USSG, §8C2.5(g), comment. (n.l2) (Nov. 2005). The issue of 
whether this language is having or could have "unintended but deleterious effects" has been 
raised in numerous requests to modify or remove this language that have been submitted to the 
Commission since the effective date of the amendments, and in testimony offered to the 
Commission at its public meeting in November, 2005. 71 Fed. Reg. 4803-04. As a result, the 
Commission is seeking comment on whether the commentary language is having unintended 
consequences and whether it should be deleted or amended to address these consequences. 

As an initial matter, it is our experience that organizations look to Chapter 8, and specifically 
Section 8B2, for guidance as to what the government believes constitutes an effective 
compliance program. It is critical to recognize that most companies do not look for this guidance 
in the context of evaluating potential decreases in the culpability score in an ongoing 
governmental investigation or prosecution; rather, as companies set up internal compliance 
programs, including programs involving compliance with environmental laws and regulations, 
they look to a broad array of sources for information, and Chapter 8 of the Guidelines serves as 
one of the more important resources. It is also worth noting the stated goal of the Chapter 8B2 
guideline: "the requirements set forth in this guideline are intended to achieve reasonable 
prevention and detection of criminal conduct for which the organization would be vicariously 
liable." USSG, §8B2.1, comment. (backg'd). 

Internal environmental compliance programs are much more sophisticated and developed than 
they were in 1991, when Chapter 8 was added to the Guidelines. These compliance programs 
rely in large part on the free flow of information between corporate officials, including corporate 
counsel, compliance managers, environmental health and safety professionals, and employees 
whose day to day jobs involve, in some part, compliance with environmental laws. They also 
include various types of "reporting up" provisions, both formal/written and informaVoral . 

US IDOCS 5581933v l 
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It is the experience of CEEC member companies that many of the individuals in the 
environmental compliance chain are cognizant of the fact that they will, at some point, be 
reporting directly to legal counsel. whether within the corporation or outside counsel. It has also 
been a widely held belief that these types of communications fall within the well-established 
attorney-client relationship, and are protected in the same manner as an individual's 
communications with his or her lawyer. This is critical, as the free flow of information is the 
lynch pin of these internal compliance programs. 

Conversely, the free flow of communications can be adversely affected if the person 
communicating the information believes, correctly or incorrectly, that the information will not be 
protected. While the Commission included language in the Reason for Amendment (Supplement 
to Appendix C (Amendment 673)) regarding its expectation that the government would require 
such waivers "on a limited basis," the adverse impact on the free flow of information is felt 
whether or not that expectation is correct. 1 

From the perspective of a company employee that is reporting on an environmental compliance 
issue to legal counsel, he or she must assume that the government may require that the company 
waive the attorney-client privilege and/or .work product protection that applies to that 
communication in the context of a governmental investigation. Further, it is our experience that 
the employee would also likely believe that a company from whom such a waiver is requested 
would presumably agree to waive the protections, in its own self-interest. This is especially true 
as the issue of waiver arises in the context of evaluating whether the company is "cooperating" 
with an government investigation -refusing a request/demand to waive would almost ensure a 
negative finding on cooperation. 

As a result, while the Commission may expect that the government will not require a waiver as a 
matter of course, in fact that is exactly what an employee (such as an environmental compliance 
manager) would expect. In that situation, those who report up the environmental compliance 
chain may rightly view legal counsel conducting an investigation as simply as a potential conduit 
for enforcement sensitive material to be channeled to the government. The effect is that such 
persons may be discouraged from making full disclosure to legal counsel. As a result, the 
environmental management systems and self-assessment/compliance programs suffer, as the 
success of those systems depends on full and frank assessment and reporting of environmental 
compliance issues. 

1 Although we do not address the issue in these comments, we cite with approval two statements presented to 
the Commission at its November 15.2005 Public Meeting: the Statement of Tina S. Van Dam, National Association 
of Manufacturers, on behalf of The American Chemistry Co unci I, The Association of Corporate Counsel, and The 
National Association of Manufacturers, and the Statement of Donald C. Klawiter on behalf of the American Bar 
Association, with respect to surveys conducted by the Association of Corporate Counsel and the National 
Association of Criminal Defense Lawyers that indicate that in practice the government's practice of seeking or 
demanding a waiver is not, in fact, limited, and citing to a specific example where Justice Department prosecutors 
have demanded privileged materials in the context of an environmental investigation. 
http://www.ussc.gov/corp/I I _I 5 _05/VanDam-A CC-NAM.pdf; http://www.ussc.gov/corp/I I _ I 5 _05/Klawiter-
ABA.pdf 
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CEEC submits that this result is unacceptable at all levels. If this language in the Guidelines 
causes environmental self-assessment/compliance systems to break down due to an 
unwillingness on the part of employees to engage in full and frank assessment and disclosure, 
this section of the Guidelines is not only not achieving its intended result (promoting existence of 
a program that prevents and detects criminal conduct), it is in fact defeating it. Likewise, from a 
company's perspective the goal of promoting environmental compliance and promptly 
identifying and correcting noncompliance is defeated if the person responsible for detecting and 
reporting such noncompliance is disincentivized from doing so for fear that the company could 
be forced to waive the attorney-client privilege and disclose the information to the government: 

CEEC does not believe that the Commission intended this result when it adopted the subject 
commentary. Despite the lack of intent, we believe that these unintended consequences are 
occurring, and that the Commission must affmnatively act to address the situation. In order to 
reverse course, CEEC urges the Commission to delete the commentary at issue and replace it 
with a statement that waiver of attorney-client privilege and/or work product protection is not to 
be considered by the government when evaluating whether a company in question is 
"cooperating" with a government investigation for purposes of Section 8C2.5(g) of the 
Guidelines. 

CEEC appreciates the opportunity to submit these comments to the Commission, and looks 
forward to continuing to work with the Commission on issues relating to the Guidelines. Please 
do not hesitate to call me if you have any questions with respect to these comments or would like 
any additional information. 

Sincerely yours, 

Kenneth R. Meade _ 
Counsel, Corporate Environmental Enforcement Council 

cc: Steve Hellem, Exec. Dir. 
Corporate Environmental Enforcement Council 

US IDOCS 558 1933v l 
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VIA FEDEX EXPRESS 

March 27, 2006 

United States Sentencing Commission 
One Columbus Circle, N.E., Suite 2-500 
Washington, D.C. 20002-8002 
Attention: Public Affairs 

Re: Comments on Chapter 8 Organizational Guidelines, Section 8C2.5, 
Waiver of Attorney-Client Privilege and Worl<: Product Protections 

Dear Sir or Madam: 

On January 27,2006, the United States Sentencing Commission proposed guideline 
amendments that included a request for public comment on whether the following language from 
the conunentary to Section 8C2.5(g) of the Federal Sentencing Guidelines for Organizations (the 
"Guidelines") should be deleted or amended.: 

Waiver of attorney-client privilege and of work product protections is not a 
prerequisite to a reduction in .culpability score ... unless such waiver is necessary 
in order to provide timely and thorough disclosure of all pertinent information 
known to the organization. 

On behalf ofFedEx Corporation and together with the American Bar Association, the 
Association of Corporate Counsel, the Business Roundtable, the U.S. Chamber of Commerce 
and many others, I respectfully urge the Commission not only to delete the above sentence- the 
so-called "privilege waiver language"- from the Guidelines, but to insert new language stating 
affirmatively that waiver of attorney-client privilege and work product protections should not be 
a factor in determining cooperation. 

Section 8C2.5(g) of the Guidelines significantly reduces the culpability score of a 
corporate defendant that provides timely and thorough with a governmental 
investigation. The privilege waiver language, which was added in November 2004, singles out 
the attorney-client privilege and work product protections and suggests that, in certain 
circumstances, these protections must be waived in order to demonstrate cooperation sufficient to 
receive a culpability score reduction . 
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We believe that the privilege waiver language is having the unintended yet deleterious 
effect of making waiver of the attorney-client privilege and work product protections virh1ally 
mandatory for corporate defendants. In particular, we believe that the language authorizes and 
encourages prosecutors to require companies to waive these protections in the early stages of 
governmental investigations in order to show "thorough" cooperation and thereby qualify for a 
more lenient sentence. We believe that from a practical standpoint companies increasingly have 
no choice but to waive these protections whenever prosecutors demand it, as the government's 
threat to label them as "uncooperative" can have a profound effect· on their public image, stock 
price and creditworthiness. 

Substantial new evidence suggests that coerced waiver of these protections is becoming 
almost routine. According to a recent survey of over 1,400 in-house and outside corporate 
counsel conducted by the Association of Counsel and others (results available at 
http://www.acca.com!Surveys/attyclient2.pdf), almost 75% of respondents believe that a "culture 
of waiver'' has evolved in which governmental agencies believe it is reasonable and appropriate 
for them to expect a company under investigation to broadly waive attorney-client privilege and 
work product protections. In addition, a majority of survey respondents believe there has been a 
marked increase in such waiver requests as a condition of cooperation in recent years. Finally, 
the survey confirmed that the prosecutors who are increasingly requiring such waivers are 
frequently citing the privilege waiver language in the Guidelines as a reason. 

We are deeply concerned that routine coerced waiver ofthese essential protections will 
seriously weaken the confidential attorney-client relationship between companies and their 
lawyers; thereby undermining corporate compliance and harming the investing public and society 
as a whole. FedEx's attorneys play a key role in helping the company and its directors, officers 
and employees comply with the law and act in the best interests of the company and our 
stockholders. To fulfill this role, we must enjoy the trust and confidence of these individuals and 
must be provided with all relevant information necessary to properly represent the company. If 
these individuals know that their conversations with us may not be protected, they may simply 
choose not to seek our legal guidance. This, in tum, would seriously impede our ability to ensure 
FcdEx's compliance with the law and ultimately harm the company and our stockholders. 

In sum, Fed Ex joins the organizations previously identified in strongly supporting 
preservation of the attorney-client privilege and work product protections and opposing any 
governmental policies or practices that have the effect of eroding these vital protections. 
Accordingly, we urge the Commission to amend the privilege waiver language in the Guidelines 
to clarify that waiver of these fundamental rights should not be a factor in determining whether a 
sentencing reduction is warranted for cooperation with the government. 
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We sincerely appreciate your considering FedEx's comments and concerns. If you would 
like more information regarding our position on this issue, please feel free to contact me at your 
convenience. 

cc: Frederick W. Smith 
Robert T. Molinet 

Sincerely yours, 

FcdEx Corporation 

0 P @,CenY/ 
Christine P. Richards 
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Students for a Responsible Life 
4001 North 9th Street, Suite 1510, Arlington, VA 22203 703.294.6228 

from the Office of the Founder and Executive Director 
Ms. Ariel Huberts 
College of William & Mary 
College Station Unit 3890 
P.O. Box 8793 
Williamsburg, VA 23186-8793 
axhube@wm.edu 
757-221-5195 

January 29, 2006 

The Honorable Ricardo H. Hinojosa 
Chairman 
U.S. Sentencing Commission 
One Columbus Circle, N.E. 
Washington, DC 20002-8002 

Dear Chairman Hinojosa: 

Students for a Responsible Life has for some time been disaffected by the 
Justice Department's tactics of backing potential white-collar, executive criminal 
defendants into a corner such that they would have to chose between their 
constitutional rights, or ·a "package" guilty plea crafted by, in our opinion, over· 
zealous prosecutors. 

We unequivocally support the rescindment of any prior U.S. Sentencing 
Commission Justice Department rule allowing leniency to companies and executives 
who w aive special/ega/ privileges In plea deals proffered by prosecutorial staff 
(we understand this is now in the Federal Register seeking Public comment) . We 
believe this practice has led (predictably in our opinion) to results harmful to 
America's economic and business interests, and harmful to corporate entities, their 
employees, and their stockholders, without any demonstrable societal benefit. 

No responsible person can be "for" white collar crime. But America's strength 
and power come from its incredibly successful economic machine. We believe that 
the proper way to ferret out business criminal activity is by reverting to the tried and 
true methods that have served us well over the years, viz., the SEC, the various 
banking, insurance and stock boards of exchanges, the FBI, and to some degree, law 
enforcement. One need only look back on the tragedy of the senseless loss of Arthur 
Andersen & Company to realize how much damage has already been done. 

Since2Jrely,! 
A \ 

{Ms.) Ariel Huberts, Executive Director 
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NORTHWESTERN SCHOOL. of LAW 
of LEWIS & CLARK .. 

Public Affairs 
·U.S. Sentencing Commission · 
One Colwnbus Circle NE · 
Washington, D.C., 20002-8002 
VIAFedEx 

Dear Sentencing Commission: 

COLLEGE 

' 
I note that the U.S. Sentencing Commission has proposed and circulated for public 

comment a new policy statement that says, "In any case involving the sentencing of a defendant 
for an offense against a crime victim, the court shall ensure that the crime victim is afforded the 
rights described in 18 ,U.S.C. sec. 3771 and in any other provision offed.erallaw pertaining to the 
treatment of crime victims." While I appreciate the (somewhat belated) recognition of victims' 
rights in the federal sentencing gu.idelines, I am gravely concerned that the Commission has 
undertaken a meaningless gesture. Of course, federal juqges will follow federal law in 
sentencing. Instructing judges to follow the law is not, in our view, particularly helpful. To be 
frank, it gives the appearance that the Commission is intent on doing as little as possible for 
crime victims . 

What be more helpful is for the Sentencing Commission, as the expert sentencing 
agency in the federal system, to provide guidance to judges on how to afford victims' rights in the 
sentencing process. In particular; 18 U.S.C. 3771(a) guarantees crime victims the right "to be 
heard" and "to be treated with fairness and with respect for the victim's dignity and privacy" 
throughout the federal criminal justice process, including the sentencing phrase of the process. I 
believe that the Commission could helpfully instruct judges on how to provide that 
congressionally-mandated rights to be "heard" and to "fairness" to victims in that process. Of 
particular concern to us is that crime victims have access to relevant parts of the pre-sentence 
report. 'As Judge Cassell cogently explained in his testimony before the Commission on the 
subject, access to the pre-sentence report is critically important to crime victims. He recently 
expanded his argwnents in "Recognizing Victims in the Federal Rules of Criminal Procedure: 
Proposed Amendments in Light of the Crime Victims Rights Act," 2005 BYU L. Rev. 835, 892-
903. I will not repeat is arguments other than to say we concur. 

In brief, I don't understand how the Commission, which must fully appreciate the 
importance of the PSR to the sentencing process, could possibly take the position that denying 
victims access to the report is treating them with "fairness." Nor do I sec how the Commission could · 
possibly take the position that refusing a victim a chance to comment on guideline issues is 
treating them with "fairness." Accordingly, I specifically request that you either expand your policy 
statement to explain how victims should be treated fairly or expand the discussion of your 
"application notes" to section 6A 1.5 to explain that federal law requires that victims be treated 
fairly and that victims should therefore be given access to relevant parts ofthe pre-sentence 
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report and should be given a-chance to speak to disputed guideline issues (when they·have 
something relevant to say on the subject). I also specifically request the crime victims be 
integrated into other aspects of the sentencing process, in ways that the Commission believes are 
appropriate. 

These steps would be in keeping with the trend in state courts to allow victims access to 
pre-sentence report information. The following is but a sample of state laws giving victims 
access to presentence reports. Alaska Rev. Stat. Sec. 12.55.023(a)(l)-(4)( "If a victim requests, 
the prosecuting attorney shall provide the victim before the sentencing hearing, with a copy of 
the following portions of the presentence report: (1) the summary of the offense prepared by the 
Department of Corrections; (2) the defendant's version of the offense; (3) all statements and 
swnmaries of statements of the victim; and (4) the sentence recommendation of the Department 
of Corrections"; Ariz. Const. art. II, ' 2.1 (A)(7): "To preserve and protect victims' rights to justice 
and due process, a victim of crime has a right .. :7. To read pre-sentence reports relating to the 
crime against the victim when they are available to the defendant." Ariz. Rev. Stat.' 13-4425: "If 
the presentence report is available to the defendant, the court shall permit the victim to inspect 
the presentence report, except those parts excised by the court or made confidential by law. If the 
court excises any portion of the presentence report, it shall inform the parties and the victim of its 
decision and shall state on the record its reasons for the excision. On request of the victim, the 
prosecutor's office shall provide to the victim a copy of the presentence report"; Idaho Const. art. 
1, '22(9): "A crime victim, as defined by statute, has the following rights ... (9) To read 
presentence reports relating to the crime." Idaho Code' 19-5306(l)(h): "Each victim of a 
criminal or juvenile offense shall be ... allowed to read, prior to the sentencing hearjng, the 
presentence report relating to the crime. The victim shall maintain the confidentiality of the 
presentence report, and shall not disclose its contents to any person except statements made by 
the victim to the attorney or the court ... "; Fla. Stat. Ann.' 960.00l(l)(g)(2) "Upon 
request, the state attorney shall permit the victim, the victim's parent or guardian if the victim is a 
minor, the lawful representative of the victim or of the victim's parent or guardian if the victim is 
a minor, or the victim's next of kin in the case of a homicide to review a copy of the presentence 
investigation report·prior to the sentencing hearing if one was completed. Any confidential 
information that pertains to medical history, mental health, or substance abuse and any 
information that pertains to any other victim shall be redacted from the copy of the report. Any 
person who reviews the report pursuant to this paragraph must maintain the confidentiality of the 
report and shall not disclose its contents to any person except statements made to the state 
attorney or the court"; Ind. Code ' 35-40-5-6 "the victim has the right to read presentence reports; 
relating to the crime committed against the victim; except those parts of the reports containing 
the following; (I) The source of confidential information.; (2) Information about another victim. 
Other information determined confidential or privileged by the judge in a proceeding. The 
information given to the victim; afford the victim; a fair opportunity to respond to the 
material included in the presentence report." 

Accordingly, I specifically request that you either expand your policy statement to explain 
how victims should be treated fa irly or expand the discussion of your "application notes" to 
section 6A 1.5 to explain that federal law requires that victims be treated fairly and that victims 
should therefore be given access to relevant parts of the pre-sentence report and should be given 
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a chance to speak to disputed guideline issues (when they have something relevant to say on the 
subject). I also specifically request the crime victims be integrated into other aspects of the 
sentencing process, in ways that the Commission believes are appropriate. 

In closing, the Commission now has a chance to use its expertise to craft appropriate 
procedtires to treat crime victims fairly. If the Commission is unwilling to do anything more on 
crime victims rights than instruct judges to follow the law, I will ask Congress to take the lead on 
this issue. 

Douglas Beloof 
Associate Professor of Law 
Director, National Crime Victim Law Institute 
Lewis & Clark Law School · 
10015 S.W. Terwilliger Blvd. 
Portland, Oregon 97219 
Phone: (503) 768-6749 
Email: beloof@lclark.edu 

\1-34] 
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AMERICAN BAR ASSOCIATION 

March 28, 2006 

Honorable Ricardo H. Hinojosa 
Chair 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby . 
Washington, D.C. 20002-8002 

Governmental Affairs Office 
740 Firteenth Street. NW 
Washington, DC 20005-1022 
(202) 662-1760 
FAX: (202) 662-1762 

Re: 2006 Proposed Amendments to the Sentencing Guidelines: 
Sentence Reduction Motions under 18 U.S.C. § 
3582(c){l)(A)(i) 

Dear Judge Hinojosa: 

On behalf of the American Bar Association (ABA) and its over 400,000 
members, I write to amplify our March 15 testimony on policy for sentence 
reduction in cases presenting "extraordinary and compelling reasons" pursuant 
to 18 U.S.C. § 3582(c)(1)(A)(i). 1 In our testimony we noted that the 
Commission's proposed guidelines amendments on this subject did not 
contain "the criteria to be applied and a list of speci fic examples," as 
contemplated by 28 U.S.C. § 994(t). Following our testimony, Judge Castillo 
invited us to submit specific language for the Commission's consideration, 
and we are pleased to do so.2 

As noted in our March 15 testimony, the ABA strongly supports the adoption 
of sentence reduction mechanisms within the context of a determinate 
sentencing system, to respond to those extraordinary changes in a prisoner's 
situation that arise from time to tiine after a sentence has become final. In 
February 2003, the ABA House of Delegates adopted a policy 
recommendation urging jurisdictions to 

1 In addition to this comment letter, the ABA is submitting a second, separate statement on the 
issue of "Chapter Eight- Privilege Waiver" in response to the Commission's request for 
comments pursuant to the Notice of Proposed Amendments, Request for Public Comment, 
and Notice of Public Hearings for the amendment cycle ending May l, 2006. published at 71 
Fed. Reg. 4782-4804 (January 27, 2006). 
2 The ABA has taken no position on the sentence reduction authority applicable to "three 
strikes" cases in subsection (ii) of§ 3582(c)( l)(A). While our proposed policy statement 
includes a provision referring to subsection (ii) cases, this provision is copied verbatim from 
the Commission's proposed policy statement. We assume that any expansion of the authority 
in subsection (ii) to non-three-strikes cases, as suggested by the Commission in its request for 
comment, would necessarily have to rely on some statutory ground other than subsection (ii) 
itself. 
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"develop criteria for reduCing or modifying a term of imprisonment in extraordinary and 
compelling circumstances, provided that a prisoner does not present a substantial danger 
to the community." The report accompanying the recommendation noted that "the 
absence of an accessible mechanism for making mid-course corrections in exceptional 
cases is-a flaw in many determinate sentencing schemes that may result in great hardship 
and injustice, and that "[e]xecutive clemency, the historic remedy of last resort for cases 
of extraordinary need or desert, cannot be relied upon in the current political climate." In 
2004, in response to a recommendation of the ABA Justice Kennedy Commission, the 
ABA House urged jurisdictions to establish standards for reduction of sentence "in 
exceptional circumstances, both medical and non-medical, arising after imposition of 
sentence, including but not limited to old age, disabi lity, changes in the law, exigent 
family circumstances, heroic acts, or extraordinary suffering." It also urged the 
Department of Justice to make greater use of the federal sentence reduction authority in. 
Section 3582(c)(l)(A)(i), and this Commission to "promulgate policy guidance for 
sentencing courts and the Bureau of Prisons in considering petitions for sentence 
reduction, which will incorporate a broad range of medical and non-medical 
circumstances." 

Section 3582(c)(l)(A)(i), enacted as part of the originall984 Sentencing Reform Act, 
contains a potentially open-ended safety valve authority whereby a court may at any time, 
upon motion of the Bureau of Prisons ("BOP"), reduce a prisoner's sentence to 
accomplish his or her immediate release from confinement. The only apparent limitation 
on the court's authority under this provision, once its jurisdiction has been established by 
a BOP motion, is that it must find that "extraordinary and compelling reasons" justit'y 
such a reduction. As part of its policy-making responsibility under the 1984 Act, the 
Commission is directed to promulgate general policy for sentence reduction motions 
under§ 3582(c)(l)(A), if in its judgment this would "further the purposes set forth in § 
3553(a)(2)." See 28 U.S.C. §§ 994(t). In promulgating any such policy, 
the Commission is directed by§ 994(t) to "describe what should be considered 
extraordinary and compelling reasons for sentence reduction, including the criteria to be 
applied and a list of specific examples." The only normative limitation imposed on the 
Commission by § 994(t) is that "Rehabilitation of the defendant alone shall not be 
considered an extraordinary and compelling reason." 

The Commission's proposal to implement the directive in § 994(t) consists of a new 
policy statement at USSG § IB1.13. The proposed policy reiterates the statutory bases 
for reduction of sentence under§ 3582(c)(l)(A)(i), including the limitation in§ 994(t) on 
consideration of rehabilitation as grounds for sentence reduction. However, it does not 
include ''the criteria to be applied and a list of specific examples" that are required by § 
994(t). Instead, the Commission appears to propose that courts considering sentence 
reduction motions should defer to the judgment of the Bureau of Prisons on a case-by-
.case basis: "A determination by the Director of the Bureau of Prisons that a particular 
case warrants a reduction for extraordinary and compelling reasons shall be considered as 
such for purposes of section (l)(A)." We find this approach problematic because it fails 
to satisfy the mandate of§ 994(t) that the Commission should establish general policy 
guidance for sentence reduction under§ 3582(c)(l)(A)(i) and because it contemplates 
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that any policy for implementation of § 3582(c)(l)(A)(i) would emerge only in a case-
by-case process controlled by the Bureau of Prisons, and not in a general rule-making by 
the Commission. 

We believe the text of§ 994(t) requires the Commission to develop general policy on the 
criteria for sentence reduction under§ 3582(c)(l)(A)(i), rather than to defer to case-by-
case decision-making by the BOP. We also believe that a sentencing court must make an 
independent determination as to whether sentence reduction is warranted in a particular 
case. 

To assist the Commission in carrying out the mandate of§ 994(t), and in response to 
Judge Castillo's invitation, we have drafted language for a policy statement that describes 
specific criteria for determining when a prisoner's situation warrants sentence reduction 
under§ 3582(c)(l)(A)(i), and gives specific examples of situations where these criteria 
might apply. Our proposed policy statement would also make several other changes in 
the language of the Commission's proposal, as discussed in our March 15 testimony: it 
would make clear that the court in considering sentence reduction should concern itself 
only with a defendant's present dangerousness, and that the court could properly rely on 
several factors in combination as justification for sentence reduction. 

We propose three criteria for determining when "extraordinary and compelling reasons" 
justify release: 1) where the defendant's circumstances are so changed since the sentence 
was imposed that it would be inequitable to continue the defendant's confinement, 
without regard to whether or not any changes in the defendant's circumstances could 
have been anticipated by the court at the time of sentencing; 2) where information 
unavailable to the court at the time of sentencing becomes available and is so significant 
that it would be inequitable to continue the defendant's confinement; or 3) where the 
court was prohibited at the time of sentencing from taking into account certain 
considerations relating to the defendant's offense or circumstances; the law has 
subsequently been changed to permit the court to take those considerations into account; 
and the change in the law has not been made generally retroactive so as to fall under 18 
U.S.C. § 3582(c)(2). 

We then propose, as part of an application note, eight specific examples of extraordinary 
and compelling reasons, all of find support in the legislative history of the 1984 
Act, in past administrative practice under this statute, and in the history of and practice 
under its old law predecessor, 19 U.S.C. § 4205(g). These reasons are: 1) where the 
defendant is suffering from a terminal illness; 2) where the defendant is suffering from a 
permanent physical or mental disability or chronic illness that significantly diminishes 
the prisoner's ability to function within the environment of a correctional facility; 3) 
where the defendant is experiencing deteriorating physical or mental health as a 
consequence of the aging process; 4) where the defendant has provided significant 
assistance to any government entity that was not or could not have been taken into 
account by the court in imposing the sentence; 5) where the defendant would have 
received a significantly lower sentence under a subsequent change in applicable law that 
has not been made retroactive; 6) where the defendant received a significantly higher 
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sentence than similarly situated codefendants because of factors beyond the control of the 
sentencing court; 7) where the defendant has experienced an extraordinary and 
compelling change in family circumstances, such as the death or incapacitation of family 
members capable of caring for the defendant's minor children; or 8) where the 
defendant's rehabilitation while in prison has been extraordinary. We propose further 
that neither changes in the law nor rehabilitation should, by themselves, be sufficient to 
justify sentence reduction. · 

We appreciate the opportunity to provide these comments, and hope that they will be 
helpful. 

Respectfully submitted, 

Robert D. Evans 

4 
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American Bar Association 
Proposed Policy Statement 

Draft 3/25/06 

§ 1B1.13 Reduction·in Term of Imprisonment Upon Motion of Director of the 
Bureau of Prisons (Policy Statement) 

(a) Upon motion of the Director of the Bureau of Prisons under 18 U.S.C. § 
3582(c)(l)(A), the court may reduce a term of imprisonment if, after considering 
the factors set forth in 18 U.S.C. § 3553(a), the court determines that-

(1) either-

(2) 

(A) 

(B) 

extraordinary and compelling reasons warrant such a 
reduction; or 

the defendant (i) is at least 70 years old, and (ii) has served 
30 years in prison on a sentence imposed under 18 U.S.C. 
§ 3559(e) for the offense or offenses for which the 
defendant is imprisoned; 

the Director of the Bureau of Prisons has determined that the 
defendant is not a present danger to the safety of any other person 
or to the community pursuant to 18 U.S.C. § 3142(g)(4); and 

(3) the reduction is consistent with this policy statement and the 
purposes of sentencing set forth in 18 U.S.C. § 3553(a). 

(b) "Extraordinary and compeJling reasons" may be found where 

(1) the defendant's circumstances are so changed since the sentence 
was imposed that it would be inequitable to continue the 
defendant's confinement; or 

(2) information unavailable to the court at the time of sentencing 
becomes available and is so significant that it would be inequitable 
to continue the defendant's confinement, or 

(3) the court was prohibited at the time of sentencing from taking into 
account certain considerations relating to the defendant's offense 
or circumstances; the Jaw has subsequently been changed to permit 
the court to take those considerations into account; and, the change 
in the law has not been made generally retroactive so as to fall 
under 18 U.S.C. § 3582(c)(2). 
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Commentary 

Application Note: · 

Application of subdivisions (a)(l)(A) and (b): 

1) The term "extraordinary and compelling reasons" includes, for example, that-

(a) the defendant is suffering from a terminal illness; 

(b) the defendant is suffering from a permanent physical or mental disability 
or chronic illness that significantly diminishes the prisoner's ability to 
function within the environment of a correctional facility; 

(c) the defendant is experiencing deteriorating physical or mental health as a 
consequence of the aging process; 

(d) the defendant has provided significant assistance to any government entity 
that was not or could not have been taken into account by the court in 
imposing the sentence; 

(e) the defendant would have received a significantly lower sentence under a 
subsequent change in applicable law that has not been made retroactive; 

(f) the defendant received a significantly higher sentence than similarly 
situated codefendants because of factors beyond the control of the 
sentencing court; 

(g) the defendant has experienced an extraordinary and compelling change in 
fami ly circumstances, such as· the death or incapacitation of family 
members capable of caring for the defendant's minor children; or 

(h) the defendant's rehabilitation while in prison has been extraordinary. 

2) "Extraordinary and compelling reasons" may consist of a single reason, or it 
may consist of several reasons, each of which standing alone would not be 
considered extraordinary and compelling, but that together justify sentence 
reduction; provided that neith.er a change in the law alone, nor rehabilitation 
of the defendant alone, shall constitute "extraordinary and compelling 
reasons" warranting sentence reduction pursuant to this section. 

3) "Extraordinary and compelling reasons" may warrant sentence reduction 
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