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2006 PROPOSED AMENDMENTS TO THE SENTENCING GUIDELINES, POLICY 
STATEMENTS, AND OFFICIAL COMMENTARY 

A. PROPOSED EMERGENCY AMENDMENT 

1. STEROIDS 

Synopsis of Proposed Amendment: This proposed amendment implements the directive in the United 
States Parole Commission Extension and Sentencing Commission Authority Act of2005, Pub. L. 109-76, 
which requires the Commission, under emergency amendment authority, to implement section 3 of the 
Anabolic Steroid Control Act of2004, Pub. L. 108-358 (the "ASC Act'}. The ASC Act directs the 
Commission to "review the Federal sentencing guidelines with respect to offenses involving anabolic 
steroids" and "consider amending the ... guidelines to provide for increased penalties with respect to 
offenses involving anabolic steroids in a manner that reflects the seriousness of such offenses and the 
need to deter anabolic steroid trafficking and use .... " The Commission must promulgate an amendment 
not later than 180 days after the date of enactment of the United States Parole Commission Extension and 
Sentencing Commission Authority Act of2005, which creates a promulgation deadline of March 27, 
2006. 

The proposed amendment implements the directives by increasing the penalties for offenses 
involving anabolic steroids. It does so by changing the manner in which anabolic steroids are treated 
under §2Dl.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with 
Intent to Commit These Offenses); Attempt or Conspiracy). Currently, one unit of an anabolic steroid 
"means a 10 cc vial of an injectable steroid or fifty tablets." The proposed amendment presents two 
options for increasing penalties. Option One bases the offense level in an anabolic steroid offense on the 
"actual" quantity of steroid involved in the offense and provides that one unit of an anabolic steroid 
means [25] [50] [1 00] mg of an anabolic steroid, regardless of the form involved in the offense (e.g., 
patch, cream, tablet, liquid). At 25 mg, sentencing penalties would be increased approximately 6-8 levels 
above current offense levels, and would closely approximate a I: 1 ratio with other Schedule Ill 
substances. At 50 mg, sentencing penalties would be increased approximately 4-6 levels above current 
offense levels, and at I 00 mg, sentencing penalties would be increased approximately 2-4 levels above 
current offense levels. This option also includes a rebuttable presumption that the label, shipping 
manifest, or other similar documentation accurately reflects the purity of the steroid. Option Two 
eliminates the sentencing distinction between anabolic steroids and other Schedule ill substances. 
Accordingly, if an anabolic steroid is in a pill, tablet, capsule, or liquid form, the court would sentence as 
it would in any other case involving a Schedule Ill substance. For anabolic steroids in other forms, the 
proposed amendment instructs the court that [1 unit means 25 mg and that} the court may determine the 
base offense level using a reasonable estimate of the quantity of anabolic steroid involved in the offense. 

The proposed amendment also provide new enhancements designed to capture aggravating 
harms involved in anabolic steroid cases. First, the proposed amendment amends §2Dl.l to provide an 
increase of two levels if the offense involved the distribution of a masking agent. A masking agent is a 
product added to, or taken with, an anabolic steroid to prevent the detection of the anabolic steroid in an 
individual's body. Second, the proposed amendment amends §2Dl.l to provide an increase of two levels 
if the defendant distributed an anabolic steroid to a professional, college, or high school athlete. Third, 
the proposed amendment presents two options for increasing penalties for coaches who distribute 
anabolic steroids to their athletes. Option One provides, as an alternative to the proposed enhancement 
for distribution to an athlete, a two-level increase in §2Dl.l if the defendant used the defendant's 
position as a coach of athletic activity to influence an athlete to use an anabolic steroid. Option Two 



amends Application Note 2 of §3B1.3 (Abuse of Position ofTrust or Use of Special Skill) to include a 
coach who uses his or her position to influence an athlete to use an anabolic steroid in the list of special 
circumstances to which the two level adjustment in §3B1.3 shall apply. 

Two issues for comment follow the proposed amendment. The first pertains to whether the 
Commission, when it repromulgates the proposed amendment as a permanent amendment, should expand 
the scope of the enhancements to cover all controlled substances, not just anabolic steroids. The second 
issues pertains to whether the penalties/or steroid offenses should be based on quantities typical of 
offenses involving mid- and high-level dealers. 

Proposed Amendment: 

§2Dl.l Unlawful Manufacturing, Impor ting, Exporting, or Trafficking (Including 
Possession with Intent to Commit These Offenses); Attempt or Conspiracy 

* * * 

(b) Specific Offense Characteristics 

(6) 

(7) 

(67(8) 

ffl(9) 

* * * 
If the offense involved the distribution of (A) an steroid: and 
(B) a masking agent, increase by 2 levels. 

If the defendant distributed an anabolic steroid to a professional, college. 
or high school athlete: [ Option l(for coach): or (13) the defendant used 
the defendant's position as a coach of an athletic activity to influence a 
professional. college, or high school athlete to use an anabolic steroid,] 
increase by 2 levels. ] 

* * * 
* * * 

(c) DRUG QUANTITY TABLE 

* * * 
*Notes to Drug Quantity Table: 

[Option 1 (for steroids): * * * 
(G) In the case of anabolic steroids, one "unit" means (25][50][ I 001 mg of an 

anabolic s teroid. regardless of the form (e.!! .. patch, topica l cream, tablet, liquid). 
[There shall be a rebuttable presumption that the label. shipping manifest. or 
other similar documentation describing the type and purity oft he anabolic steroid 
accurately reflects the purity of that steroid.]means a I 0 cc vial of an injectable 
stetoid ot fifty tablets. All vials of injectable stewids ate to be comet ted on the 
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[Option 2 (for steroids): 

basis oftheh volume to the equivalent numbet of 10 cc vials&£; one 50 cc vial 
is to be counted as five 10 cc vials).] 

* * * 

(F) In the case of Schedule I or II Depressants (except gamma-hydroxybutyric acid), 
Schedule III substances (except anabolic ste10ids), Schedule IV substances, and 
Schedule V substances, one "unit" means one pill, capsule, or tablet. If the 
substance (except gamma-hydroxybutyric acid) is in liquid form, one "unit" 
means 0.5 mi. For an anabolic steroid that is not in a pi II, capsule. tablet. or 
liquid t<.wm patch. topical cream. aerosol). [(A) one "\mit means [25) mg: 
and (B)] the court may determine the base offense level using a reasonable 
estimate of the qucmtity of anabolic. steroid involved in the offense. 

(G) In the case ofanabolic ste10ids, one "unit" means a 10 cc vial of an injectable 
stet oid 01 fifty tablets. All vials of iltiectable stewids rue to be comet ted on the 
basis oftheix volume to the equivalent nnmbet of 10 cc vials&£; one 50 cc vial 
is to be counted as five 10 cc vials).] 

* * * 
Commentary 

* * * 

Awlication Notes: 

* * * 
19. Hazardous or Toxic Substances.-subsection fb)(6)(A) (b}(8)(A} applies if the conduct for which 

the defendant is accountable under §I B1.3 (Relevant Conduct) involved any discharge, emission, 
release, transportation, treatment, storage, or disposal violation covered by the Resource 
Conservation and Recovery Act, 42 U.S. C. § 6928(d); the Federal Water Pollution Control Act, 
33 U.S.C. § 1319(c); the Comprehensive Environmental Response, Compensation, and Liability 
Act, 42 U.S. C.§ 9603(b); or 49 U.S. C.§ 5124 (relating to violations of laws and regulations 
enforced by the Department of Transportation with respect to the transportation of hazardous 
material). * * * 

20. Substantial Risk o(Harm Associated with the Manufacture o(Amphetamine and 
Methamphetamine.-

(A) Factors to Consider.- In determining,for purposes of subsection fb}(6)(B) rb}(X)(B) or 
(C), whether the offense created a substantial risk of harm to human life or the 
environment, the court shall include consideration of the following factors: 

* * * 

(B) Definitions.-For purposes of subsection fb)(6)(C){b)(8}(C'j: 
* * * 

21. Applicabilitv o(Subsection fbtfltrhlrYJ.-The applicability of subsection fb)flj(b}(9) shall be 
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determined without regard to whether the defendant was convicted of an offense that subjects the 
defendant to a mandatory minimum term of imprisonment. Section §5C1.2(b), which provides a 
minimum offense level ofleve/17, is not pertinent to the determination of whether subsection 
fb)f1J(b)(9) applies. 

* * * 
24. Apr>licatimt o(Suhst!ction fbJf6J.-For purposes t!{Suhsection (b){6). "maskinf! agent'' means a 

product added to. or taken with. a11 anabolic steroid thai prevmts tilt• deh•,·tion <?f the anabolic 
stt!raid in an indil·iduars body. 

25. Aunlieminn o(Suhsection fh )(7).-For PW/Joses ofsubsection {bj(7J: 

"Athlete" rneans an individual who participatl!s in an athletic activity condut'tt!d by (A) an 
intercollegiate athll!th· association or il1lt!rscholastic athleth· association; (B) a professional 
athll!tit.: assodalic>n; or (C'J an amatt?nr nthletic organization. 

"Athletic aclivily" mt'cllls a11 activity that (A) has dtrsignatt!cl coaches: (B) conducts 
rt?gularzv scltt!clull!cl practices or workouls that are supervist!cl hy coaches: and rC) has 
established schedules for cvmpetitil•ot e l·ents or exhibitions. 

"Collo.>ge or high school athlete" means an athlete who is a studt!nt alan institution c?fhigher 
learning (as defined in section 1 OJ of the lfigher Education Act of 1965 (20 U S. C. § I 00 I) or a/ 
a seconc/111'}' school (as de.flned in section 910 I of the Elemental)' and Scco11dmy Educatio11 Act 
of !Y65 (20 US. C. s' 7801). 

"Proft?ssional athlete" meam an individualll'lto compefl•s in a mt!ior professional league. 

Background: * * * 

Subsection fb)(6ji'Jfj(h)(8)rA) implements the instruction to the Commission in section 303 of 
Public Law 103-237. 

Subsections (-b){6)(Bj(b)(8)(Bj and (C) implement, in a broader form, the instruction to the 
Commission in section 102 of Public Law 106-310. 

* * * 
[Option 2 (for coaches): 

§3B1.3. Abuse of Position ofTrust or Use of Special Skill 

* * * 

Commentary 

Application Notes: 

* * * 
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2. Application o(Adjustment in Certain Circumstances.-Notwithstanding Application Note 1, or 
any other provision of this guideline, an adjustment under this guideline shall apply to the 
following: 

(A) Postal Service Emplovee.-An employee of the United States Postal Service who engages 
in the theft or destruction of undelivered United States mail. 

(B) O!Ten'ie" fnvolvinr: "Mean'> ofldt?ntitication"--A defendant who exceeds or abuses the 
authority of his or her position in order to obtain unlawfully, or use without authority, 
any means of identification. "Means of identification" has the meaning given that term in 
18 U.S.C. § 1028{d){7). The following are examples to which this subdivision would 
apply: (i) an employee of a state motor vehicle department who exceeds or abuses the 
authority of his or her position by knowingly issuing a driver's license based on false, 
incomplete, or misleading information; (ii) a hospital orderly who exceeds or abuses the 
authority of his or her position by obtaining or misusing patient identification 
information from a patient chart; and (iii) a volunteer at a charitable organization who 
exceeds or abuses the authority of his or her position by obtaining or misusing 
identification information from a donor's file. 

(Cj Coach ul.·l thle1ic Activitv.- !1 d!!_{endanl 11'lw uses the defendam's position as a coach of 
an athletic ctctil"ily to il!f/llell<.'t' a pro.fi:ssiona/, colleg..t. or high school athlele to use an 
anabolic steroid. 

For p11rposes o_(this }!.ttidelini!: 

(i) "Athlet.t" llll'W IS <m individual who participates in an 11fhlcth: activity conducted 
hy (/) an intacolle[Jiate athletic association or interscholastic atliletic 
association: a pn!{essional athletic association: or (Ill) 011 amateur athletic 
orgcmi=atioll. 

(iiJ ''Athletic ucth'ity" means an ac:tivizv that (lj has ojfidally designuted coacht?s; 
(JI) conducts regularly sclrt!dul!!dpractict:s or workouts that are supervised by 
couches: mrd fill) has eswhlished schedulesjor en•nts or 
exhibitions. 

(iii) "Colleg.t. or high sclwol athli!tl!" lllt'cms an athlete 1rlro a studem at 011 
instil uti on of lliglrer lt?aming (cts defined in section 101 of tire Uigher Education 
Act <?0!J65 r?O U.S. C.§ 1001) or at a secondary school {as de.flned in section 
9/ OJ of tire Elementm:1· and Se,·ondary Education Act of 1965 (20 U.S. C. § 
7801). 

(h') "Pn?(essional athlete" means an individual who comJNfes in a major 
iont7lleague. ] 

Issues for Comment: 

(1) The Commission requests comment regarding whether, when the Commission re-promulgates the 
emergency amendment as a permanent amendment, it should expand the proposed enhancements 
in §2DJ.l(b)(6) (pertaining to masking agents) and in §2DJ.J(b)(7) (pertaining to distribution of 
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a steroid to an athlete) to cover offenses involving any controlled substance. Specifically, the 
proposed amendment defines ''masking agent" as "a product added to, or taken with, an anabolic 
steroid to prevent the detection of the anabolic steroid in an individual's body." However, 
masking agents also can be taken to prevent the detection of other controlled substances. The 
Commission requests comment regarding whether it should expand the definition of masking 
agent, and thus application of the enhancement, in a manner that covers all controlled 
substances, not just anabolic steroids. Similarly, there are controlled substances other than 
anabolic steroids that enhance an individual's performance. The Commission requests comment 
regarding whether the proposed enhancement pertaining to distribution to an athlete should be 
expanded to cover offenses involving all types of controlled substances. 

(2) The Commission requests comment regarding whether penalties for steroid offenses should be 
based on quantities typical of offenses involving mid- and high-level dealers. For more serious 
drug types (e.g., heroin, cocaine, marihuana), the Drug Quantity Table in §2Dl.I(c) provides an 
offense level of 26 for quantities typical of mid-level dealers and an offense level of 32 for 
quantities typical of high-level dealers. These levels also correspond to the statutory mandatory 
minimum penalties for mid- and high-level dealers. Although there are no statutory mandatory 
minimum penalties establishing thresholds for steroid offenses, the Commission has been 
informed that a steroids dealer who provides the equivalent of one complete cycle to I 0 
customers is considered to be a mid-level dealer, and a dealer who provides the equivalent of one 
complete cycle to 30 customers is considered to be a high-level dealer. Currently, offense levels 
in the Drug Quantity Table for anabolic steroids and other Schedule III substances begin at level 
6 and are "capped" at level 20. Should the Commission provide a penalty structure within this 
range that targets offenses involving mid- and high-level steroid dealers, and if so, what offense 
levels should correspond to a mid-level dealer and to a high-level dealer? 
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B. PROPOSED NON-EMERGENCY AMENDMENTS 

1. IMMIGRATION 

Synopsis of Proposed Amendment: This four part proposed amendment addresses issues involving 
immigration offenses. These issues were identified through review of HelpLine calls to the Commission, 
feedback from training seminars, receipt of public comment, and information staff gathered from an 
immigration roundtable discussion. Part One of the proposed amendment addresses issues relating to 
offenses sentenced under §2Ll.I (Smuggling, Transporting, or Harboring an Unlawful Alien). Part Two 
is a proposal to amend §2L2.I (Trafficking in a Document Relating to Naturalization, Citizenship, or 
Legal Resident Status, or a United States Passport; False Statement in Respect to the Citizenship or 
Immigration Status of Another; Fraudulent Marriage to Assist Alien to Evade Immigration Law) and 
§2L2.2 (Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, or Legal Resident 
Status for Own Use; False Personation or Fraudulent Marriage by Alien to Evade Immigration Law; 
Fraudulently Acquiring or Improperly Using a United States Passport). Part Three addresses issues 
relating to offenses sentenced under §2Ll.2 (Unlawfully Entering or Remaining in the United States). 
Part Four presents issues for comment regarding the proposed amendment. 

I . §2LI.1 (Smuggling, Transporting, or Harboring an Unlawful Alien) 

This part of the proposed amendment covers offenses sentenced under §2LJ. I (Smuggling, 
Transporting, or Harboring an Unlawful Alien). 

A. National Security Concerns 

Currently, §2LJ.1(a)(I) provides a base offense level of/eve/23 ifthe defendant was 
convicted under 8 US. C.§ I 327 of a violation involving an alien who previously was deported 
after a conviction for an aggravated felony. Title 8, United States Code, section 1327, provides 
a statutory maximum term of imprisonment of I 0 years for cases involving aiding or assisting 
certain aliens who pose a heightened risk to the safety of the citizens of the United States. 
However, §2LJ. I (a)(1) only applies to a limited subgroup of those convicted under§ 1327. This 
proposal provides three options to increase punishment for those defendants who assist 
"inadmissible aliens" in illegally entering the United States. All options retain the current base 
offense level of 23 for a defendant who has a conviction under 8 U.S. C. § 1327 in a case in which 
the violation involved an alien "who previously was deported after a conviction for an 
aggravated felony." Option One provides a base offense level of25 for a defendant who is 
convicted of8 U.S. C.§ 1327 involving an alien who is inadmissable because of"security or 
related grounds", as defined in 8 U.S.C. 1I82(a)(3). Option Two provides a specific offense 
characteristic with an increase of [2- 6} levels for defendants who smuggle, transport, or harbor 
an alien who was inadmissible under 8 U.S. C.§ 1182(a)(3). This option is relevant conduct 
based. 

B. Number of Aliens 

The proposed amendment provides two options to amend §2LJ. 1 (b)(2) regarding the 
number of aliens involved in the offense. The first option maintains the current structure of the 
table, which provides a three-/eve/ increase for offenses involving six to 24 aliens, a six-level 
increase for offenses involving 25 to 99 aliens, and a nine-level increase for offenses involving 
IOO or more aliens. Option One amends the table to provide a nine-level increase for offenses 
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involving 100 to 199 aliens, a [12]-leve/ increase for offenses involving 200 to 299 aliens, and a 
[15]-level increase for offenses involving 300 or more aliens. Option Two, in part mirrors 
Option One by providing the same increases at the top end of the table for offenses involving 100 
or more aliens. However, Option Two also provides smaller categories at the low end of the 
table. Offenses involving six to [15] aliens would receive an increase ofthree levels, [16 to 49] 
aliens would receive an increase of [six] levels, and [50 to 99] aliens would receive an increase 
of [nine] levels. 

C. Endangerment of Minors 

The proposed amendment presents two options and an issue for comment to address 
offenses in which an alien minor was smuggled, harbored, or transported. Option One provides a 
[2}[4][6] level increase if the defendant smuggled, transported, or harbored a minor 
unaccompanied by the minor's parent. Option two provides a graduated increase, based upon 
the age of the minor smuggled, harbored, or transported. A four-level increase is provided for a 
defendant who smuggles a minor under the age of 12 who is unaccompanied by his or her parent. 
A two-level increase is provided for a defendant who smuggles a minor unaccompanied by his or 
her parent who has attained the age of 12 years, but has not attained the age of 16 years. 

D. Offenses Involving Death 

The amendment proposes several changes to the guideline in cases in which death 
occurred. First, the proposed amendment removes the increase of eight levels "if death resulted" 
from the current specific offense characteristic addressing bodily injury and places this increase 
in a stand alone specific offense characteristic. This new specific offense characteristic would 
provide an increase of [10] levels. Providing a separate specific offense characteristic for death 
allows for cumulative enhancements in a case in which both bodily injury and death occur. 
Additionally, the cross reference at §2LI.1 (c)(1) is expanded to cover deaths other than murder, 
if the resulting offense level is greater than the offense level determined under §2LJ.1. 

E. Abducting Aliens, or Holding A liens for Ransom 

A ffour]-level increase and a minimum offense level of [23] is proposed/or cases in 
which an alien was kidnapped, abducted, or unlawfully restrained, or if a ransom demand was 
made. This proposed amendment addresses the concern about cases in which the unlawful aliens 
are coerced, with or without the use of physical force, or even with direct threats, into remaining 
in "safe houses" for long periods of time through coercion, implied threat, or deception. This is 
done so that the smugglers can get more money from the families of the aliens or so they will 
provide inexpensive labor. Currently, this conduct is not covered by §3A1.3 (Restraint of Victim) 
because that guideline only covers "physical restraint". The extent of the increase (four levels) is 
consistent with a similar enhancement in subsection (b)(7)(B) of §2A4.1 (Kidnapping, Abduction, 
Unlawful Restraint) and the minimum offense level of23 is consistent with §2A4.2 (Demanding 
or Receiving Ransom Money). which provides a base offense level nf23fnr .wch offenses. 

2. §§2L2.1 (Trafficking in a Document Relating to Naturalization, Citizenship, or Legal Resident 
Status, or a United States Passport; etc.) and 2L2.2 (Fraudulently Acquiring Documents Relating 
to Naturalization, Citizenship, or Legal Resident Status for Own Use; etc.) 

This part of the proposed amendment covers offenses sentenced under §§2L2.1 
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(Frafficking in a Document Relating to Naturalization, Citizenship, or Legal Resident Status, or a 
United States Passport; etc.) and 2L2.2 (Fraudulently Acquiring Documents Relating to 
Naturalization, Citizenship, or Legal Resident Status for Own Use; etc.) 

A. Number of Documents 

The proposed amendment provides two options in §2L2.1 to amend the specific offense 
characteristic involving the number of documents and passports involved in the offense. The two 
options are identical to the two options presented under §2Ll.l (Smuggling, Transporting, or 
Harboring an Unlawful Alien) to amend the specific offense characteristic (b)(2) regarding the 
number of aliens involved in the offense. The first option maintains the current structure of the 
table, which provides a three-level increase for offenses involving six to 24 documents, a six-level 
increase for offenses involving 25 to 99 documents, and a nine-level increase for offenses 
involving 100 or more documents. Option one amends the table to provide a nine-level increase 
for offenses involving 100 to I99 documents, a [I2]-level increase for offenses involving 200 to 
299 documents, and a [I 5]-level increase for offenses involving 300 or more documents. Option 
two, in part mirrors option one by providing the same increases at the top end of the table for 
offenses involving I 00 or more documents. However, option two also provides smaller 
categories at the low end of the table. Offenses involving six to [I 5] documents would receive an 
increase of [three] levels, [I 6 to 49] documents would warrant an increase of [six] levels, and 
[50 to 99] documents would receive an increase of [nine] levels. 

B. Fraudulently Obtaining or Using United States Passports or Foreign Passports 

The proposed amendment provides a new specific offense characteristic at 
§2L2.l (b)(5){A) that provides a four-level increase in a case in which the defendant fraudulently 
used or obtained a United States passport. The same specific offense characteristic was added to 
§2L2.2, effective November I, 2004. Addition of this specific offense characteristic promotes 
proportionality between the document fraud guidelines, §§2L2.I and 2L2.2. In addition, the 
proposed amendment also provides, at §2L2.1 {b){I)(B) and §2L2.2{b)(3)(B), a two-/eve/ increase 
if the defendant fraudulently obtained or used a foreign passport. 

3. §2LJ.2 (Unlawfully Entering or Remaining in the United States) 

This part of the proposed amendment addresses issues relating to offenses sentenced 
under §2LJ.2 (Unlawfully Entering or Remaining in the United States). 

A. Alternative Approaches to Sentencing Under §2Ll.2 

The current structure of §2Ll.2 requires the court, using the "categorical approach", to 
assess whether a prior conviction qualifies for a particular category under the guideline. This 
analysis is often complicated by lack of documentation, competing case law decisions, and the 
volume of cases. In addition, §2LJ.2 contains different definitions of covered offenses from the 
statute. Courts, then, are faced with making these assessments multiple times in the same case. 
The proposed amendment provides five options to address the complexity of this guideline. 

The first, second, and third options amend the structure of §2LI.2 by using the definition 
of aggravated felony in combination with the length of the sentence imposed for that prior felony 
conviction. Option one provides a 16-level increase for an aggravated felony in which the 
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sentence of imprisonment imposed exceeded 13 months; a 12-level increase for an aggravated 
felony in which the sentence of imprisonment imposed was less than 13 months; and an eight-
level increase for all other aggravated felonies. Option two provides a 16-level increase for an 
aggravated felony in which the sentence of imprisonment imposed exceeded two years; a 12-level 
increase for an aggravated felony in which the sentence of imprisonment imposed was at least 
one year, but less than two years; and an 8 level increase for all other aggravated felonies. 
Option three, mirroring the criminal history guidelines, provides a 16-/eve/ increase for an 
aggravated felony in which the sentence imposed exceeded 13 months; a 12-leve/ increase for an 
aggravated felony in which the sentence imposed was at least 60 days but did not exceed 13 
months; and an 8 level increase for all other aggravated felonies. 

The fourth option maintains the current structure of §2Ll.2, except that the categories of 
offenses delineated under this guideline are defined by 8 US. C. §II OJ (a)(43), the statute 
providing definitions for "aggravated felonies". Additionally, this option provides use of length 
of sentence of imprisonment imposed in conjunction with "crime of violence" to further 
distinguish between the numerous types of prior convictions that fall within this category. 

Finally, the fifth option provides an increased base offense level and a reduction if the 
prior conviction is not a felony. 

4. Issues for Comment 

Part 4 of the proposed amendment sets forth multiple issues for comment regarding the 
immigration guidelines and the proposed amendment. 

Proposed Amendment: 

Part 1: §2Ll.l 

§2Ll.l. Smugj!ling, Transporting, or Harboring an Unlawful Alien 

(a) Base Offense Level: 

[Option 1 (for national security): 

(I) [25], if the defendant was convicted under 8 U.S.C. § 1327 of a violation 
involving an alien who W3s inadmissible under 8 U.S.C. § 1182(a)(3):] 

(t7(2) 23, ifthe defendant was convicted under 8 U.S.C. § 1327 of a violation 
involving an alien who previously was deported after a conviction for an 
aggravated felony; or 

112)(14], otherwise. 

* * * 
(b) Specific Offense Characteristics 
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* * * 
(2) If the offense involved the smuggling, transporting, or harboring of six or 

more unlawful aliens, increase as follows: 

Number of Unlawful Aliens 
Smuggled, Trans12orted, or 
Harbored Increase in Level 

[Option I (number of aliens): 
(A) 6-24 add3 
(B) 25-99 add 6 
(C) I 00 01 iiiOIC-199 add 9:-
(D) 200-299 add [12) 
(E) 300 or more add (15).] 

[Option 2 (number of a liens): 
(A) 6-[ 15] add 3 
(B) [ 16-49] add [6} 
(C) [50-99) add [9) 
(D) [I 00-199) add [12] 
(E) [200-299] add [15] 
(F) [300 or add [18].] 

* * * 
[Option 2 (for national security): 

[Option 1 (minors): 

[Option 2 (minors): 

(3) J f the defendant smuggkd. transported, or harbored an alien "ho was 
inadmissible under 8 U.S.C. § 1182(a)(3). increase by [2)[4)[6] leve ls.] 

(4) If the defendant smuggled. transported. or harbored a minor who \vas 
unaccompanied by the minor"s parent, increase by [2)[4](6] level:>.) 

( 4) If (A) the detendant smuggled, transported, or harbored a min or who was 
unaccompanied by the minor's parent; and (13) the minor (i) had not 

t3)(5) 

(47(6) 

t5}(7) 

t6J(8) 

al!aincd the age of 12 years. incrc3se by [4) levels; or (ii) had attained the 
age of 1.2 years but had not attained the age or 16 years, increase by [2] 
levels.] 

* * * 

* * * 

* * * 
If any person died ot sustained bodily injury, increase the offense level 
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according to the seriousness of the injury: 

Oeatlr 01 Degree of Injury 

(+A) 
(2B) 
(3-C) 

(4) 

Bodily Injury 
Serious Bodily Injury 
Permanent or Life-Threatening 
Bodily Injury 
Death 

Increase in Level 

add 2levels 
add 4levels 

add 6 levels. 
add 8 levels. 

(9) If the otTense resulted in the death of any person, increase by [10) levels. 

(1 0) If an alien was kidnapped, abducted, or unlawfully restrained, or if a 
ransom demand was made, increase by [4] levels. If the resulting 
level is less than level [23]. increase to level l23]. 

(c) Cross Reference 

(I) If death resulteda:ny pe1son was killed tmdei ciicumstcmces that would 
constitute mUidCI undCI 18 U.S.C. § 1111 had such killing taken plaee 
within the special mmiti11Ie aud twitOiialjutisdiction of the United 
States, apply the appropriate nmrder h0micide guideline from Chapter 
Two, Part A, Subpart 1, if the resulting offense level is gre3ter than that 
determined above. 

Commentary 

Statutory Provisions: 8 US. C. §§ 1324(a), 1327. For additional statutory provision(s), see Appendix A 
(Statutory Index). 

Application Notes: 

* * * 

[Option I (national security): 

? Annlicatirm o(Suhst>ctinn (a)(/). - Su/!secrion (a){/) applies in c:ases in which !he defendant is 
convicred under 18 lJ.S.C. § 1327 of'knowing(p cerwin aliens inadmissible 8 
U.S. C. 1182(a}(3}. Se<:fiOII 1327 requires that !he defendant know that the alien is i11eligib/e to 
bt! admirted inro the Unired Slates, however, it does not require that the defendam have specific 
knowledge as to 11'/J_v the is ineligible for admission. ] 

-r. 3. * * * 

* * * 
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:f-:5. Aunlicmion ofSuhsection fh)r2j.-Jfthe offense involved substantially more than -ff}fjJOO aliens, 
an upward departure may be warranted. 

5:6. Prior Convictions l111dr!r Suhsectirm fM(JJ. - Prior felony conviction(s) resulting in an 
adjustment under subsection {b){3) are also counted for purposes of determining criminal history 
points pursuant to Chapter Four, Part A (Criminal History). 

6-:7. • • *] 

Par t 2: §§2L2.1 and 2L2.2 

§2L2.1. 

[Option 1: 

[Option 2: 

in a Document Relating to Natura lization, Citizenship. or Legal 
Resident Status, or a United States Passport; False Statement in Respect to the 
C itizenship or Immigration Status of Another ; Fraudulent Marriage to Assist Alien 
to Evade Immigration Law 

• • • 
(b) Specific Offense Characteristic 

* • • 

(2) If the offense involved six or more documents or passports, increase as 
follows: 

Number of 
Documents/Passports Increase in Level 

(A) 6-24 add 3 
(B) 25-99 add 6 
(C) I 00 01 mot e-1 99 add 97 
(0) 200-299 add 1111 
(E) 3 00 or m Or\! add 115. )] 

(A) 6-[ 15] ndd 3 
(B) [ 16-49] add [6] 
(C) [50-99] add [9] 
(D) [1 00-199] add [12] 
(E) [200-299] add [15) 
(f) [3 00 or more] add [18].] 

(3) If the defendant knew, believed, or had reason to believe that a passport 
or visa was to be used to facilitate the commission of a felony offense, 
other than an offense involving violation of the immigration laws, 
increase by 4 levels. 
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* * * 
(5) 1 f the defendant fraudulently obtained or used (A) a United States 

passport, by 4 levels; or (B) a foreign passport. increase by 2 
levels. 

* * * 
Commentary 

* * * 

Application Notes: 
* * * 

5. Armlicalion nfS11hsection (b)(2).- Jfthe offense involved substantially more than if}(}JOO 
documents, an upward departure may be warranted. 

§2L2.2. Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, or 
Legal Resident Status for Own Use; False Personation or Fraudulent Marriage by 
Alien to Evade Immigration Law; Fraudulently Acquiring or Improperly Using a 
United States Passport 

Part 3: §2L1.2 

(Option 1: 

§2L1.2. 

* * * 
(3) If the defendant fraudulently obtained or used (A) a United States 

passport, increase by 4 levels; or (B) a fo reign passport. increase by 2 
levels. 

* * * 

Unlawfully Entering or Remaining in the United States 

* * * 
(b) Specific Offense Characteristic 

(1) Apply the Greatest: 

If the defendant previously was deported, or unlawfully remained in the 
United States, after-
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Application Notes: 

(A) a conviction for a an aggravated felony that is (i) a d1 ug 
liafficking offense for which the a sentence of imprisonment 
imposed exceeded exceeding 13 months was imposl!d;-{ii)-a 
clime of violence, (iii) a fiiamns offwse, (iv) a child 
pomogJaphy offense, (v) a national secuiity 01 tcnotism offense, 
(vi) a human bafficlcing offense, 01 ('i'ii) au alien smuggling 
offense, increase by 16levels; 

(B) a conviction for a an aggravated felony a d1 ug h afficking offense 
for which the a sentence of imprisonment imposed was of 13 
months or less was imposed, increase by 12 levels; 

(C) a conviction for an aggravated felony not covered by subd ivision 
(b)( I )(A) or (b)( I )(13), increase by 8 levels; 

(D) a conviction for any other felony, increase by 4 levels; or 

(E) three or more convictions for misdemeanors that are crimes of 
violence or drug trafficking offenses, increase by 4 levels. 

Commentary 

* * * 

1. Af2Plication o(Subsection {b){J).-
* * • 

(B) Definilions.-For purposes of subsection (b)(1): 

(iJ "Aggruvatt:?d ftlony" has tlte meaning given that term in section I 0 I (aJ(.:/3) <)lthe 
fmmigration and Nationality Act r8 U.S. C. § 1101 (a}(-13)}, withow r11gard to the 
dote t!( Convidion for tlte oggravatedfelony. 

(ii) not cm·ered hy subdivision {b)( /)(A) or (h}(/J(Bj" mt:?cms WI 

ctggrm·ated whic.:h the sentence imposed was a sentence other than 
imprisonmenl (g .. probation). 

(iii) "Fttlony" means anyfederal. state, or local <?f/ensc punishable by imprisonment 
j(Jr a term ext:.:eeding unt! year. 

(i) tr,t I • I • fje ll t • • I • , • uen snzaggung 0. nse 1as 11ze nzeunzng gz ven znaz te1111 uz secuon 
le !/ /-=1"3j /' ,I • • •• pr . I• 1 /fj f::/5: e ll (« ( ( 'i iifliiii81Uii01l OllU NufiOilWily J Ct ( : • . 

§ }}(J}(u)(4Jj(N)j. 

(iij "el·l l , fJi. , fJe , .b , . '6&-S:e § zr · 
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(lv) 

conslsnng UJ conaact znuz woata nuveeen an u1 nse unae1 any sac 1 secuon ij 
·• fJT!. 7 ' ' ··• · ·' · r ·· · · · ·· · • · · •· t · tne urnsezaa vccttJI ea rvnnuz tile specza 11zu; zunze ana ae; 1 no; zat JUJzsazc Jon 
vfthe Unite a' States. 

"C; irne vfviotbnce" nzeans any ofb'lefoilvtving. nna a'e; , ;nanst'aaghteJ, * . ' . . ' 't 10 'b ' fJT!. . . . ' aanappzng, agg;uvateuassuzn ,) 1cz lb sex sratutoJy 1ape, sexaua 
abuse vfa nzino; , ; obbe1y, a; son, extol tion, exzo; tiunaie extension vfct edit, 
b r r r ,,. (fi. r ' r • • t t t ·f . r zngta;y vya atvenzng, o; any vr.:nse unact rae1 aa, saute, u; tocar tatv t4at nus 
us an elenzent the use, ailenpted use, 01 tin eatened use vfphysiculfo; ce against 
the pe1son ufanotYzeJ . 

"B . ffi It . (ji " fje ' li! ' ' . . ; ug n u:1. c azg nzcuns an Uj nse unae; rae; at, saute, 01 t'ocal i'ut'' 
thutp1 ohibits the nzanzifac£al e, inpcn r, expo1 ;, disf1 ibtttion, u; a\"spensing ofa 

1 H I b • ( 1 li! •t b 1 7 • 7 ' C conu sa s1unce (Vi a cottiUC(FI sa s1ancc 01 rne possess zan v; a 
coni; oHea'sabstance (01 a counte;:feit substance) tvit7z intent to nzanzifuctza e, 
ilnpo; ;, expo; i , a'ist; ibute, 01 dispense. 

" '] , ,;· fje , r . (Y 1 u ea1 1ns v.rnse 111eans any uyrnernvsv1ng. 

( 7 (Vi 

(1} 

(111) 

(VI) 

An uffense una'e; Jea'e1 al, state, 01 lvcal hnv zhut p1 ohibits the possession 
vfafo ew m desCI ibed in 26 US. C.§ 5845(u), 01 vfwz explosive 

1 
' I I fi I • '8 (j 5 e § 84 If 7 lllUleJ tat as uernea zn 1: o:.J(C . 

A vim'alion vfl8 US. C.§ 844(h). 

VIOtUIZOII Uft : :. •=t(C . 

A oioz'-ation of18 US. C. § 929(u). 

1l V£ nse tzllUCI SiUle OJ tOCU1 lUh> COI2Sl311128 o/COJJUUCi 1hU1 WOZJ1UIZUVC 
b fJe I 6 7• • • fJT!. 7 7 een an U£ nse 21nae; sn UlVJszon ( 11 , (1 , 01 r ifl1e uy nse tlaa 
occzn 1 ea' tvithin zhe spccialinal itilne ana' lei/ ito1 iut'ja1 is diction vfthe 
Uni'tea' States. 

"i'luman i7 uffiding offense" means (!) any offense dese1 ibed in 18 US. C. § 1581, 
§ J582, § J58J, § 1584, § 1585, § 1588, § J589, § i59f:J, 07 § J59}, 07 (/I) WI 

(fo r f r r r • •• r r t' ''" b VJ nse unae1 smte 01 1ocat tan> consJsnng tljtonaucz anuz tvozna nuveeen an 
(f I I . . •C.J fJe ' ' ' '1'. 1' . l tU. cnse nnae1 any :suc1 secuon ,ytne ux nse naa occaJJ ecr '""i1Jill12e .specza 

JJIUJ itilne una' te11 ito; ialjzo isdictiun ufthe Unitea'Stutes . 

(lriih) imposed" "Senlew.:e imprisonment" has the meaning g iven tfre that 
term "sentence ujimp1 in Application Note 2 and subsection (b) of 
§4A 1.2 (Definitions and Instructions for Computing Criminal History), without 
regard to the date of the conviction. The length of the sentence imposed includes 
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z. 

any term of imprisonment given upon revocation of probation, parole, or 
supervised release. 

/ .. 7 "11 . fJe " fJe . t . . ' I• ' t.,nJef; 01 zsnz V) nse nzeans any Vl nse zn vv vuzg, 01 unenazng tv p; onzo1e, a 
, ,;; I I • , • • " ·I • • I IT I • ·a b' -s e § z-3-3zb 'g) '-? 1 eae1 a1 c1 nne u; 1e1; 01 zs;n , us tnat 1etn2 zs aeJ 1aea "' J ( Y. 

Dgfinhion of"Felonp". ,-. C b • 'b) ":) 7f) 'Bj I /&) 'i ! It 1 VI pa1poses V) SU1etlJOII r (l r , ( , ana t ,tHOilj //leans any 
li! I I I I fJe • r b! b • • 10 !• raeJ at, szare, 01 tvcat Vl nse punzsna 1e 4J nnp1 •sonnzenzJ 1 a te; '" one yea1. 

-3. Application o(Snb.lection fb)(})(C) . 

(A) Definitions. F01 pwposes ufsubsection{b)(l':)(C), "aggJavwedjidvny"hus the meaning 
. , .. . . • , I , • •• IH • ,. f 'fJF::Itre § gz ven tnat tet na zn sectzon 11 t a t 4 uytne tnznzzgJ au on ana Jvatzonauty 7 ct 

1 '-3j) •,1 It ,I ' c . . 10 'I . ' li! I J 11 (W("f , Fvnnoaa JegaJao l'ile aate VJ cvnvzctzonrl 11e ugg;uvureaJ lVny. 

a:j.l 1 6 1 X.l {:/:.. 1 ! 1 !! b • r 1 b ' • Q,.l "-l 'e:.l C (L>J ;nene;at.==rne q;;ense leYelsnaue JfiCJeasea unae; (U}(l/( )]VI any 
' li!' ( ' IT ' . b ,. . . 71).7 ··1 · t . I ·; fJe ' ' 

-4:2. Application o(Subsection {b)(J)(£).-For purposes of subsection {b)(l){E): 

(A) "Misdemeanor" means any federal, state, or local offense punishable by a term of 
imprisonment of one year or less. 

(B) "Three or more convictions" means at least three convictions for offenses that are not 
considered "related cases". as that term is defined in Application Note 3 of §4Al.2 
(Definitions and Instructions for Computing Criminal History). 

53. Aiding and Abetting. Conspiracies. and Auempts.-Prior convictions of offenses counted under 
subsection {b)(l) include the offenses of aiding and abetting, conspiring, and attempting, to 
commit such offenses. 

6-:-1. Computation of Criminal Historv Points.-A conviction taken into account under subsection 
{b)(l) is not excluded from consideration of whether that conviction receives criminal history 
points pursuant to Chapter Four, Part A (Criminal History).] 

(Option 2: 

§2Ll.2. Unlawfu lly Entering or Remaining in the United States 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristic 

(1) Apply the Greatest: 

If the defendant previously was deported, or unlawfully remained in the 
United States, after-
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(A) a conviction for an aggravated felony that is (i) a d10g ttafficking 
offense for which the sentence imposed exceeded 13 months 2 
years, (ii) a clime of violence, (iii) a offense, (iv) a 
child pomograplry offense, (v) a national security or tenotism 
offeuse, (vi) a human bafficking offense, ot (vii) an alien 
smuggling offense, increase by 16 levels; 

(B) a conviction for an aggravated felony a dwg ttafficlcing offense 
for which the sentence imposed was at least 12 months but did 
not exceed 2 years 13 months or less, increase by 12 levels; 

(C) a conviction for an aggravated felony, not covered in (b)( I)(A) 
or (b)( I )(B), increase by 8 levels; 

(D) a conviction for any other felony, increase by 4 levels; or 

(E) three or more convictions for misdemeanors that are crimes of 
violence or drug trafficking offenses, increase by 4 levels. 

Commentary 

(Commentary amendments similar to Option 1)] 

(Option 3 

§2Ll.2. 

* * * 

Unlawfully Entering or Remaining in the United States 

* * * 
(b) Specific Offense Characteristic 

(1) Apply the Greatest: 

If the defendant previously was deported, or unlawfully remained in the 
United States, after-

(A) a conviction for an aggravated felony that is (i) a drug ttafficking 
offense for which the sentence imposed exceeded 13 months; W 
a c1 ime of violence , (iii) a fi1ea1 ms offense, (i v) a child 
po111ogtaphy offense, (v) a national security 01 teuoiism offense, 
(vi) a human hafficlcing offense, 01 {vii) an alieu smuggli11g 
offense, increase by 16 levels; 

18 



(B) a conviction for an aggravated felony a dxug haffickiug offense 
for which the sentence imposed was at least 60 days but did not 
exceed I 3 months, 13 months 01 less, increase by 12 levels; 

(C) a conviction for an aggravated felony not covered in ( b l( I )(A) or 
(b)( l )(B), increase by 8 levels; 

(D) a conviction for any other felony, increase by 4 levels; or 

(E) three or more convictions for misdemeanors that are crimes of 
violence or drug trafficking offenses, increase by 4 levels. 

* * * 
Commentary 

(Commentary ameudme11ts similar to Optionl)] 

(Option 4 

§2Ll.2. 

* * * 

Unlawfully Entering or Remaining in the United States 

* * * 
(b) Specific Offense Characteristic 

(1) Apply the Greatest: 

If the defendant previously was deported, or unlawfully remained in the 
United States, after-

(A) a conviction for an aggravated felony that is (i) a drug trafficking 
offense for which the sentence imposed exceeded 13 months; (ii) 
a crime of violence for which the sentence imposed exct!eded[13 
months; (iii) a firearms offense; (iv) a child pornography 
offense; (v) a national security or terrorism offense; (vi) a human 
trafficking offense; or (vii) an alien smuggling offense, increase 
by 16 levels; 

(B) a conviction for an aggravated felony that is a (i) a drug 
trafficking offense for which the sentence imposed was 13 
months or less; (ii l crime of violence tor which the sentence 
imposed was 13 months or less, increase by 12 levels; 

(C) a conviction for an aggravated felony not covered by 
subdivisions (b)( I )(A) or (b)(l )(B), increase by 8 levels; 

(D) a conviction for any other felony, increase by 4 levels; or 
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Arwlication Notes: 

(E) three or more convictions for misdemeanors that are crimes of 
violence or drug trafficking offenses, increase by 4 levels. 

Commentary 

* * * 

1. Application o(Subsection (b)(]).-

* * * 
(B) Definitions.-For purposes of subsection (b)(J): 

(i) "Alien smuggling offense" has the meaning given that term in section 
JOJ(a)(43)(N) ofthe Immigration and Nationality Act (8 US.C. 
§ JJOJ(a)(43)(N)). 

(ii) "Child pornography offense" means (!) 011 ufJeiiSe desCJ ibed in 18 US. C.§ 2251, 
§ 225h1, § 2252, § 2252A, OJ § 2268, OJ (II) 011 vffense undcJ state 01 t'vcullu•v 

• • c 7 • r r r b a; r 7 • • •r consJstuzg u; cvnuact 11101 •vozua naveeen an VJjt!.nse unae; any sacn sectzon ij 
·' fJe ' ' ' . ·• • ·1 . I . . ' .. . ' . . I· •• iile trrnse ilUU OCCll/1 eU iVIihlll l 1€ SptCIU lllUI llllll€ UllU ZCI I 210/lUl. JUI ZSUZC1101l 
ofthe United Stutes. is an v.{J(mse described in 8 U.S. C.§ 1101 (cO{.J3j(l). 

/,,·,·,n "C . .r . I " r ., r " . I I f ( • y r1me 0; VlO ence Iii CUllS Ullj IillO UCI, 111UilS1Utlg1teJ, 
;.- r • ' I I • 10 'b t fJe • t • y Januppzng, agg1 a vaiea ass a an, J ; cz n; sex V) nses, sra zzro;y ; ape, sexaa1 
abuse ufa ;nifzu;, 1 obbe1y, 01 son, extol tion, exzot 2ionuae extension vfcJ ea'it, 
b I C I II• fjC I le I I • • I l > .I ' y zagro1y UJ a aJvelnng, 01 any v.rnse UIIUeJ J aetar, stare, 01 tvca mtv 1na' nus 
as an efenzeni the use, aaenpted use, 01 tin eaaenea' use vfphysicalfoi ce aguinsz 
dw peJson vfunoftie; .lws the meaning given that /erm in 18 U.S. C.§ 16. 

(i '1 "D lr iffi ki ,(1; II (ji • le • ' ' ' I ' , zv/ rug a zc ng o11ense means an u.r.mse unae; J aeJ w, SiUIC, 01 tocw m IP 
that p; ohibits i{ze nJanu:fuctzu e, inpo; z, expo; i, u'istr ibzztion, 01 ui"spensing ufa 

' " 
1 b · ' ' II:!'' b t 7 '1 

• r conn oneasu stance (Of a coalneJrn sa s ance 01 ane posscsJzon ora 
t " • b ' < ' b ' 7 ''} . ' 't IQ . con slance {OJ a cozonery n .sn s•unce •vn1 Jnierno Jnanzrc•aJe, 

impon, expon, disf; ibute, OJ dispense. has the mt!aning gil'l!n that term in 18 
U.S. C.§ 924(c). 

(v) "Firearms offense" is em described in 8 U.S.C. §§I 10l(a)(.J3J(C) and 
(EJ. Jneans any vfzlzefuHosving. 

:A fJe 'le' •.. n 0. nse nnae1 ruer at, s•a•e, 01 lvcalt'u tv thai p1 ohibits the 
• • , • •· 1 'b . • t 1 • • 1 fJi /c. r {i l11l)JlJ/ lULlllil, WSLI I IJYIOJI,IliiiSpbl IUYIOJJ, OJ II t!rC 1118 UTUJ I ea; IIJ 

u'esc1 ibea' in 18 US. C.§ 921, 01 vfun explw£ve nJaieJ ial as defineu' in 
18 U.S. C.§ 841(c). 

:J1 fJe r 1e r r • • r • r ·; t T 'b ·· ·• · r 1n 0. nse unae; rac1 at, srare, m 1ocut to sv 11a p1 o n ns lfle pwsesszon 
vfafo ew m desclibed in 26 U.S.C. § 5845(a), u; vfan explosive 

•• I r . '8 f:fSe §84'Lj 1nare1 za1 as aqnea uz 10 • •rtc . 
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(Option 5: 

§2Ll.2. 

(Vfj 

A vim'ution uf18 U.S. C. § 924(c). 

A vio{ution v/18 U.S. C. § 929(a). 

A 1:r r 1 r rt • .• r r r.. rtr n VJJense anae1 s•ute 01 tvcatlatv consasnng oyconauct tllat woata nave 
b fJe I b •· · · •C 1 fJe / 1 een an u.rnse unae1 sa Ui vzszon (Jir, {J , 01 ( ij ane Ulnsetaa 
occniJ ea' •viihin a he speciulnlUI iibne and ieJ; iioJ ialja1 isdiczion ufJhe 
United Stutes. 

( " "l.I. rffi ki .n: " fJe • ·b •· ·e&se §'58' vz/ numan tra zc ng o11ense means p any 0. nse aescn ea m t• • . 1 1, 

§ ·-82 § ·-8-3 § r-84 §'58-§ r-88 § P89 § '-98 § '-9' ,., , lJ , 1 J , r J, tJ 11 J , 1J , 01 1 J 1 , o; (lr an 
fJ 1 

• ' 
1 / 

1 
• • • C 

1 I It . 1 1 1 b U) r.::nse anae1 01 toea tau> conszsung UJ conaucaa1 n>oata naveeen an 
fJe r 1 • • c 1 fJe / r 1 • r • I · 1 V) nJe unae1 any suctJ sect1on ij 1ne V) nse 1aa occa/J ea •vztnzn I ae speczut 

nzat iihne ana' ie11 itw ialjtn istfjc£ion vftfze bTniteu' Szutes. is an t!fli!n.-..·f! dcscribecl 
in 8 U.S.C. §I 10/(a}(-13)(K). 

(vii) "Sentence imposed" has the meaning given the term "sentence of imprisonment" 
in Application Note 2 and subsection (b) of §4Al.2 (Definitions and Instructions 
for Computing Criminal History), without regard to the date of the conviction. 
The length of the sentence imposed includes any term of imprisonment given 
upon revocation of probation, parole, or supervised release. 

/, ";} "n . fJe , ffo . r • • ' ,. ' ' 01 IS Ill U) nse ;neans any 0. nse 211 vo1 vutg, 01 uuena1ng 10 p; oJJJole, a 
"Fea'elalclime of terrorism", as that term is defined in 18 U.S.C. 
§ 2332b(g)(5). "National securil)' or tarorism offl!nse" is au v.ffi.mse describl!d in 

l./.S.C. §I IOJ(a;(.:I3;(L).j 

* * * 

Unlawfully Entering or Rcmainint: in the United States 

(a) Base Offense Level :-8 (J6)(20) (24) 

(b) Specific Offense Characteristic 

[(1) If the defendant p1eviously was depmted, 01 unlawfully temained in the 
United States, aftet does not have a prior conviction for a felony, 
decrease by [8][6][ 4) levels.] 

(A) a conviction fo1 a felony that is (i) a dt ug lt afficking offense fot 
which the sentence imposed exceeded 13 months, (ii) act ime of 
violence , (iii) a fiteauns offense, (i v) a cliild pomogtaphy 
offense, (v) a natioua:l seem ity 01 teu o1 ism offense, (vi) a human 
ttaffieking offeuse, ot (v ii) an alien smuggling offeuse, inctease 
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ufahe brniiea' Sautes. 

''€1 inze vfvio,'ence" ;neuns any V)rthefohV•ving. naa; a'e1, llaansluughteJ, 
it. , . , '· 10 'b, ffo . , zanappuzg, aggtavatea U$Saan,r1ca 1e sex uy nses, saata10ij rape, sexual 
abuse ufa min01, 1 obbe;y, a1 son, ext01 tion, extoitionare extension vje1 edit, 
b ' c 7 ,, . ffo ' , ' 1 1 t , , ·.; • ' algta;y u; a aJvenzng, 01 any Vj nse anae1 J aeJUl, s1a1e, 01 aoca1 tu•v r zur 11as 
as an efenaenz the use, afie1npted rue, 01 tlu eatenea' use vfphysjcat'fuJ ce against 
a he pe1son ufanotltei . 

? "-8 . fji lc. (fi , fje t r ' ' ' ' ' r Vi ag "u1 to: ang vrcense ;neuns an UJ nse unae1 Jeael at, saaze, 01 1vcat 1u tv 
rhaipi ohibits the naanufuclui e, ilnpo1 t, e.xpo1 z, a'isn ibution, o; dispensing ufa 
con£1 ohl!a' substance (o1 a coanteifeit substance) 01 the pwsession vfu 

" , b / fe '• b . 7 cont1 onea sa stance (OJ a coantciJ u su saance widz inteni io nzanufociaJ e, 
ilnpo1 t, expo1 z, a'istl ibzzie, 01 a)'spense. 

/? , J;' ffo , c ', / 11 • tv n1 e01 ms U,[ me means any VJ me 1utw>mJg. 

ffo , fe I ! . 1 , ! ! 1, ' I 'b. , 
fl rn u1 Jzse unae1 J ae1 at, state, 01 n'cat 10 '" 11101 pi 011 us tne 

(1/j 

{ill 

f/J? 

(VI} 

. . ,. 'b . . f]i *. c 7 
llllp01 lUilOII, UiSJJ l UliOII, ll U11Sp01 lUZ201J1 OJ ll UJ.C tng U) Ujl eUJ Ill 

! 'b , . 'fj f:f 5 e § 9z. r ! • • ! , 'i ! • aesc1 z ea zn r: oo. r I 01 u.ran exptost ve 1/taaeJIUl as Ut] nea "' 
18 U.S. C.§ 84J(c). 

ffo , fe , ' 1 , , ' 1, 1 I ·b·· ·' . "0. nse unae1 rae1 a1, saa1e, 01 tvca1 1atv 1nar p1 o1z u:s 1ne possess a on 
vfafil ew Ill a'cscl ibed in z6 use. § 5845{a), OJ ufan explosive 

· · • ' fi ' · '8 & 5 e § 8 · • < 7 lllUleJ zu1 as Ue:J nea rn 1: •.=tl (C . 

A violation vjlfJ U.SC § 844(/z). 

violation uf1fJ u.s. e.§ 924(c). 

7. VlOlUUOII UJ lO ..(U. 

f f ' t 1 r 'r • • r r 1 , , , , 

7 n V) t!JlSe UllUCJ SIDle 01 lVCUl lUW CO/lSlSilJJg OTCOilU1lC1 anal tvOUiUhUVe 
b ffo ! b !• • • '7? •C I ffo r ! een an 0. nse unae1 sa aa vzsaoJJ (ii.I , (1 J 01 ( z.rtne U) nse naa 
occtlf 1 ea' >vifhin the special 11101 itime ana' te11 ito; iw'jw is diction uf1he 
Uniled Stwes. 

(vij "Human t1 ufficlting offeme" means fl} any offense dcsc1 ibed in 18 U.S. C. § 1581, 

0. nse ullaeJ state 01 •vca1 run: con:szszzng u.rconuacz n>oaaa naveeen an 
fje ' ' , , ·r , I fje I ' ' , I . I . I q nse zcnae1 any sucrz secuon lf112e uy nse 1aa octal 1 ea JVU1tJl t ze specza1 

nau; it inze ana' ieJ 1 itv1 ialja; isd-ic£ion vfthe b'nitea' Stuz es. 

(vii) "Senae1zce i;nposea'" has the Jneaning given the 1e1 nz "sentence ufilnp; isonnJent" 
• r • • > r • .!l r b · li.,..l c >;. <...J. r .!] '..C {! • 1 • 1 , • 

112 7tppncuzzon JVOte z una sn sectton t0 uy y=tAJ. .z (D&;;Jlnnaons una IllS II acllons 
C., e , e ' ' r rr• ,..l •.r I ,r I ' C,l , • )01 4Jnpzazng; Jnnna1 1 TJStoty;, wunout ; ega1 a zo 1nc aa1e UJ ine con vactzon. 
The 1'-engtlz ufzhe sentence inpwed inct'aa'es any ae1 nz vji11zp1 isunnaenz given 
upon 1 evocation ufpi obation, pa1 ole, 01 supe1 visedJ elease. 
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, 

0 0 7 "Ti 0 (fe , fji. 0 

' 

0 0 0 
,. I 0 rvzne1 101 zsnz UJ nse nJeUIJS any UJ. ense zn vot vzng, 01 uuenauzg zo p; onzote, a 

"t: ' ' · rt . " ·1 . , . '8 t!Se §.Z'35.Zb'g)'5j 1 eae1 01 tJ nne t/f e;; 01 ZSJil , aJ rzaz tet nz zs aerneu 211 r: ..( ( . 

.Z.:/1 Definition of"Felonv".-For purposes of subsection (b)(l )(A), (Bj, and (D}, ''felony" means any 
federal, state, or local offense punishable by imprisonment for a term exceeding one year. 

3. ;1pplicaliotz vfSubseciio;z fbJfi)fCJ. 

£..f4 ..C C. • I • C r b t . « .j '.<:!.I " , ' C..l rr I •.l • (1) ve/linnons. ro1 pu1poses ursa sec tDIJ ( :f(l)(t), u ggJavateUJtnony 1as 1ne nzeanzng . ', ' . . 'e T( ':1-3:) r I r • '. !11, '. ' . 7'1 I '8 tl s e § gzven lflUl lei liZ 1/lSeCIZOIJ ll (U( Vfl te 1illllll81Ull011 (:<.. 
1181 (a) (43)), without 1 ega; a' to the a'ate ufcon victionfoJ the agg; a vazeu,:felvny. 

r G , !:r.' o:t:- ' , , 'I b . , , b I • 'b..l "-l 'Cl c... D; 111 4-!lleJ ato rfie 0J1!.nse nn>et sna1e znc1 easea anae; stt seen on t ?ll)(CJJVI any 
' I IC! , I IT ! . b ,. . . 1 I , • I 'I (fe I ! agg; a vatcartony ras Ue:JFzea zn su az vzszon r) , wnn 1 espec1 10 wnzc1 11e U.[ nse te vet 

i.s not inc1 eased zmdei subsections (b)(J)(A) 01 (B). 

4. Ayplica£izm o(Sub.section fb)(1)(£)1 F01 pwposes vfsnbseclion (b)(l)(E). 

(A) "}.,.:fisa'enzeanoJ "nzeans any:{ede1 al, sta2e, 01 lvcal uffinse punishable by a te1 111 uf 
intpJ isonnJen• ufone yea1 01 less . 

'fJ) "1i' . . " 1 I ' 'I . ,. 10 (fo , I ' rru ee 01 JllVJ e cvnvtcuons nzeans a1 1eus1 t11 ee convJcnonsr1 urnses ana1 a1 e no1 
• r r rr r I r rr ,, I • r r • f 1· ,. u 1 :] r§=bf. r Z consJael ea 1 era rea cases , us 1na2 1e1 1n zs aq neu tn ; ppucanon lYDie VJl. 

{Dtfinirions and1nsi> ucfionsjoJ Olllplfhll81 IIIJIIIUt . 

52. ... ... ... 

6. Coinputation o[Ct i;ninall{i.\toJ p l0 0int.s. 1f conviction taken info account w1deJ subsection 
1J) ('7 . , , , 1 I '. c , 1, , ' • '. • • • ! I . 1 t (l ZS not exctaueUJ on1 conszaeJarzon VJ evne111eJ ana• convzcnonJecezves tllllllnatnstoJy . . . . e· I c n . 1 'e . . . ... . ? ] pOiiJf.S pUISZZUill iOhuptel YOU/ , l U/1 1 ( I 11111/lUl 17lSIOIY.. 

Part 4. 

Issues for Comment: 

(I) The proposed amendment to §2Ll.l provides options for addressing defendants who smuggle, 
transport, or harbor any alien who is inadmissible under 8 U.S. C.§ 1182(a)(3). Certain sections 
of8 U.S. C.§ 1182(a)(3), however, are very broad, such as subsection (a)(J){A)(iii) (pertaining to 
inadmissibility due to an intent to commit "any other unlawful activity''), or are unrelated to the 
national security risks associated with terrorism, such as subsections (a)(J)(D) (pertaining to 
membership in a totalitarian party) and (a)(J)(E) (pertaining to participants in Nazi 
persecutions). The Commission requests comment regarding whether it should more specifically 
identify, for purposes of either a heightened base offense level or a specific offense characteristic, 
the subsections of8 U.S. C.§ 1182(a)(3) that pertain to terrorism or 10 other national security 
provisions. For example, should either a heightened base offense level or a specific offense 
characteristic be limited to 8 U.S. C.§§ 1182(a)(3)(A){i) (pertaining to espionage or sabotage), 
(a)(J)(A)(iii) (pertaining to overthrow of the United States Government), (a)(J)(B) (pertaining to 
terrorist activities), and (a)(J)(F) (pertaining to association with terrorist organizations)? 
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Additionally, the Commission requests comment regarding whether §2LJ.1 should provide a 
heightened base offense level if the defendant were convicted under 8 U.S. C. § 1327 (Aiding or 
assisting certain aliens to enter) and a specific offense characteristic that would apply 
cumulatively if the defendant smuggled, transported, or harbored an alien the defendant knew to 
be inadmissible under 8 U.S. C.§ 1182(a)(3). 

(2) The proposed amendment provides new specific offense characteristics that are defendant-based 
(i.e., the defendant's liability is limited to the defendant's own conduct and conduct that the 
defendant aided or abetted, counseled, commanded, induced, procured, or willfully caused) 
rather than offinse-based (Lb expanded relevant conduct). See proposed amendment, 
§2LJ. 1 (b)(3) (pertaining to smuggling inadmissible aliens) and (b)(4) (pertaining to smuggling a 
minor unaccompanied by the minor's parent). The Commission requests comment regarding 
whether these specific offense characteristics should be offense based rather than defendant 
based. Alternatively, should the proposed enhancement in §2LJ. 1 (b)(1 0) (pertaining to 
kidnapping an alien) be defendant-based rather than offense-based, as it is currently proposed? 

(3) The proposed amendment to §2LI.l includes an enhancement for a defendant who smuggled, 
transported, or harbored a minor who was unaccompanied by the minor's parent. The 
Commission requests comment regarding whether such conduct is better addressed in the context 
of§3A1.1 (Hate Crime Motivation or Vulnerable Victim). 

(4) The Commission requests comment regarding whether it should increase the base offense levels 
in §§2L2.1 and 2L2.2. 

(5) Currelllly, §2L2.2 provides an increase of four levels if the defendant fraudulent obtained or used 
a United States passport. The proposed amendment would add this enhancement to §2L2.1 and 
also provide an enhancement of two levels in both §§2L2.1 and 2L2.2 if the defendant 
fraudulently obtained or used a foreign passport. As an alternative to the proposed amendment, 
the Commission requests comment regarding whether it should provide a ffour-level] 
enhancement in both §§2L2.1 and 2L2.2 regardless of whether the passport was issued by the 
United States or a foreign cowztry. Additionally, the Commission requests comment regarding 
whether other types of documents should be included in the enhancement. If so, what types of 
documents should be included? For example, should the proposed 2-level enhancement also 
apply in the case of a defendant who fraudulently obtains or used a driver's license? 

Additionally, the Commission requests comment regarding whether it should provide an 
application note in§ §2L2.1 and 2L2.2 that instructs the court not to apply §2L2.1 (b)(2), 
proposed §2L2.1 (b)(5), or §2L2.2{b)(3) if the documents are so obviously counterfeit that they 
are unlikely to be accepted even if subjected to only minimal scrutiny. The guidelines currently 
provide such an application note in §2B5.1 (Offenses Involving Counterfeit Bearer Obligations of 
the United States) . 

(6) The Commission requests comment regarding whether the prior convictions used to increase a 
defendant's offense level under §2L1.2 should be subject to the rules of criminal history found at 
§4Al.2. For example, if a prior conviction is too old to be counted for the purposes of criminal 
history, should that prior conviction also be too old to count for the purposes of §2Ll.2? 
Alternatively, should such a conviction be the basis for a reduction? 

(7) Prior to May 1997, the table for number of aliens in §2LJ.J {b)(2) provided increases of two level 
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increments. In May 1997, in response to a directive to increase the enhancement in §2LJ.I (b)(2) 
by at least 50 percent section 203 of the Ill ega/Immigration Reform and Immigrant 
Responsibility Act of 1996, Pub. L. 104-208), the Commission amended the table to provide 
increases of three level increments. At that time, the Commission also similarly amended the 
table in §2L2.1 pertaining to the number of documents. The Commission requests comment 
regarding whether it should amend these tables to provide increases of two level increments. Any 
such change would be done in a manner that complies with the directive in the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996. 

(8) As an alternative to Option 5 for amending §2L1.2, the Commission requests comment regarding 
whether it should provide a guideline that is in essence an inversion of the current structure of 
§2L1.2. Currently, §2LJ.2 provides increases based on the type of prior conviction. Should the 
Commission consider multiple reductions based on the type of prior conviction? 
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2. FIREARMS 

Synopsis of Proposed Amendment: This proposed amendment addresses various issues pertaining to 
the firearms guideline, §2K2.1 (Unlawful Receipt, Possession, or Transportation of Firearms or 
Ammunition; Prohibited Transactions Involving Firearms or Ammunition), and to other firearm 
provisions in the guidelines. 

First, the proposed amendment addresses offenses involving a weapon described in 18 U.S. C. 
§ 921 (a)(30), which expired on September 13, 2004. Although possession of such a weapon is no longer 
covered by 18 U.S. C. § 921, possession of certain weapons, particularly by a prohibited person, may still 
be considered an aggravating factor warranting an increase in the base offense level. The proposed 
amendment presents two options for providing increases for possession of weapons previously covered by 
18 U.S. C.§ 921 (a)(30). Currently, §2K2.1 has four base offense level provisions that are triggered by 
the offense involving such a weapon. Under Option One, each of the four base offense level provisions 
would be based on whether "the offense involved a firearm that is a high-capacity, semiautomatic 
firearm." "High-capacily, semiautomatic firearm" would be defined as "a semiautomatic firearm that has 
a magazine capacity of more than [15] cartridges." Option Two would provide an upward departure if 
the offense involved a high-capacity semiautomatic firearm. The proposed amendment also presents an 
issue for comment regarding this definition and whether any similar changes should be made to §5K2.17 
(High-capacity, Semiautomatic Firearms). 

Second, the proposed amendment provides a [2-)[4-]level enhancement in §2K2.1 if the 
defendant engaged in the trafficking of [2-24) firearms, and a [6-][8-] level enhancement if the 
defendant engaged in the trafficking of [25 or more] firearms. Although there is no definition of 
trafficking in the firearm statutes, the proposed amendment borrows from the statutory definilion of 
"traffic" found in other sections of the United States Code (m, g,g., 18 U.S. C.§§ 1028(d){12), and 
2318). The proposed amendment, however, modifies the statutory definition in two ways. The first 
modification pertains to consideration and two options are presented. Option One would result in 
application of the enhancement whenever a firearm was transfe"ed as consideration for anything of 
value. (I'his option would be consistent with the statutory definitions of"traffic".) Option Two would 
result in application of the enhancement only if the transfer was made for pecuniary gain. The second 
modification is to include ongoing schemes to transport or transfer firearms to another individual, even if 
nothing of value was exchanged The proposed amendment also presents an issue for comment regarding 
the proposed definition of "trafficking". 

Third, the proposed amendment modifies §2K2.1 (b)(4) to increase the penalties for offenses 
involving altered or obliterated serial numbers. Under the proposed amendment, a 2-level enhancement 
would continue to apply to offenses involving a stolen firearm. However, the proposed amendment would 
provide a 4-level enhancement for offenses involving altered or obliterated serial numbers. The 4-level 
increase reflects the dij]iculty in tracing firearms with altered or obliterated serial numbers. The 
proposed amendment also makes slight technical changes to the corresponding application note. 

Fourth, the proposed amendment addresses a circuit conflict pertaining to application of 
§§2K2.1 (b)(5) and (c)(1), specifically with respect to the meaning of use of a firearm "in connection with" 
another offense in the context of burglary and drug offenses. The majority of circuits have adopted a 
standard consistent with Smith v. United States. 508 U.S. 223 (1993), in which the Supreme Court 
determined the scope of"in relation to" as that term is used in 18 U.S. C.§ 924(c). The proposed 
amendment accordingly provides that §§2K2.J(b)(5) and (c)(J) apply if the firearm facilitated, or had the 
potential of facilitating, another felony offense or another offense, respectively. However, the courts are 
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split as to how this standard then applies with respect to burglary and drug offenses. For ease of 
presentation, the proposed amendment presents options in terms of whether the presence of a firearm by 
mere coincidence during the course of a burglary or drug offense ''facilitated or had the potential of 
facilitating" another offense. Option One provides that the mere presence of a firearm during the course 
of burglary or a drug offense is sufficient because the firearm emboldens the defendant. Option Two 
states that the mere presence of a firearm is not sufficient except in a drug offense. Accordingly, the 
enhancement in §2K2. 1 (b)(5), or the cross reference in §2K2.1 (c) (I) would not apply in the case of a 
defendant who takes a firearm during a burglary. but it would apply in a drug offense because the mere 
presence of a firearm in a drug offense increases the risk of violence. Option Three provides that the 
mere presence is not enough to trigger either §2K2. 1 (b)(5) or §2K2. 1 (c)(1). (Please note that the 
proposed definitions of"another felony offense" and "another offense", as well as the upward departure 
note, are not new - the proposed language is a technical reworking of current Application Notes 4, 11, 
and 15.) 

Fifth, the proposed amendment modifies §5K2. 1 1 (Lesser Harms) to prohibit a downward 
departure in any case in which a defendant is convicted under 18 U.S. C.§ 922(g). 

Finally, the proposed amendment addresses the circuit conflict regarding whether pointing or 
waving afireann at a specific person constitutes "brandishing" or "othenvise using". The proposed 
amendment presents three options. Option One combines brandished and otherwise used with respect to 
firearms under the theory that the same risk of harm, and the same fear, exists whether a firearm is 
generally waved about or specifically pointed at a particular individual. Under this approach, othenvise 
using and brandishing with respect to a firearm would result in the same sentencing increase in §§2B3.1 
(Robbery) and 2B3.2 (Extortion by Force or Threat of Injury or Serious Damage). However, the 
proposed amendment would maintain the distinction between othenvise using or brandishing with respect 
to other dangerous weapons. Additionally, this option provides that generally waving a fireann would 
constitute othenvise used. Following this option, the proposed amendment presents an issue for comment 
regarding whether the Commission, if it adopts this approach, should make similar changes to other 
guidelines that have an enhancement for brandishing and othenvise using a firearm. Option Two 
presents the majority and minority circuit court views. The majority view holds that generally waiving or 
pointing a firearm constitutes brandishing but pointing a firearm at a specific individual to make an 
explicit or implicit threat, or as a means of forcing compliance, constitutes othenvise used. The minority 
view holds that pointing a firearm, even if it is pointed at a specific person, is brandishing. In the non-
fireanns context, otherwise used necessarily includes the most extreme thing that can be done with a 
weapon {f.&., using it to injure or attempt to injure a victim). Accordingly, these courts hold a firearm 
must similarly be used to injure or attempt to injure a victim in order to constitute othenvise used, and to 
hold othenvise would be to obliterate the guidelines' definition of otherwise used. 

Proposed Am endment: 

§2K2.1. Unlawful Receipt, Possession, or Transportation of Firea rms or Ammunition; 
Prohibited Tra nsactions Involving Firearms or Ammunition 

(A) § 92 l (a)(30) 

[Option One: 
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(a) Base Offense Level (Apply the Greatest): 

(1) 26, if(A) the offense involved a firearm thar is a high-capacity, 
semiautomatic firearm. or that is described in 26 U.S.C. § 5845(a)-or 
18 U.S.C. § 921 (a)(JO),; and (B) the defendant committed any part of the 
instant offense subsequent to sustaining at least two felony convictions 
of either a crime of violence or a controlled substance offense; 

* * * 
(3) 22, if (A) the offense involved a firearm that is a high-capacity, 

semiautomatic lireann. or that is described in 26 U.S.C. § 5845(a)-or 
18 U.S.C. § 92l(a)(30), ; and (13) the defendant committed any part of 
the instant offense subsequent to sustaining one felony conviction of 
either a crime of violence or a controlled substance offense; 

(4) 20, if--

* * * 

(B) the offense involved a firearm that is a high-capacity, 
semi automatic firearm, or that is described in 26 U.S.C. 
§ 5845(a) 01 IS U.S.C. § 921 (a)(JO); and the defendant (i) was a 
prohibited person at the time the defendant committed the instant 
offense; or (ii) is convicted under 18 U.S.C. § 922(d); 

(5) 18, ifthe offense involved a firearm that is a high-capacity. 
semiautomatic or that is described in 26 U.S.C. § 5845(a)-or 
18 U.S.C. § 921(a)(30);] 

* * * 
Commentary 

* * * 

Application Notes: 

1. Definitions.- For purposes of this guideline: 

* * * 
"Firearm" has the meaning given that term in 18 U.S. C.§ 921 (a)(3). 

"High-capadty, semiautomatic.firl!arm" a .wmiau/Omaticflrearm that has a magazinl! 
capaciz}' ofmore them [15} cartridgl!s. ] 

* * * 
(Option Two: 

(a) Base Offense Level (Apply the Greatest): 
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(I) 26, if (A) the offense involved a firearm described in 26 U.S.C. § 
5845(a) 01 18 U.S.C. § 921(a)(30),; and (B) the defendant committed any 
part of the instant offense subsequent to sustaining at least two felony 
convictions of either a crime of violence or a controlled substance 
offense; 

* * * 
(3) 22, if (A) the offense involved a firearm described in 26 U.S.C. § 

5845(a) 0 1 18 U.S.C. § 921 (a)(JO),; and (B) the defendant committed any 
part of the instant offense subsequent to sustaining one felony conviction 
of either a crime of violence or a controlled substance offense; 

(4) 20, if--

* * * 

(B) the offense involved a firearm described in 26 U.S.C. § 5845(a) 
01 18 U.S.C. § 921(a)(30); and the defendant (i) was a prohibited 
person at the time the defendant committed the instant offense; 
or (ii) is convicted under 18 U.S.C. § 922(d); 

(5) 18, if the offense involved a firearm described in 26 U.S.C. § 5845(a) or 
18 U.S.C. § 921(a)(30); 

* * * 
Commentary 

* * * 
-H. I 1. Umrard De{Jarlun• fln)\·ision.-An upward departure may be warranted in any of the following 

circumstances: fljrA) the n..ffense invol1·ed a high-capacity. {B) the 
number of firearms substantially exceeded 200; fZj(C) the offense involved multiple National 
Firearms Act weapons (e.g., machineguns, destructive devices), military type assault rifles, non-
detectable (''plastic'') firearms (defined at 18 US. C.§ 922(p); ffl(DJ the offense involved large 
quantities of armor-piercing ammunition (defined at 18 U.S. C. § 921 (a)(J7)(B)); or (:I}( E) the 
offense posed a substantial risk of death or bodily injury to multiple individuals Application 
Note 8). For purposes o,(this guideline. "ltig!t-capacity, semiautmnntic firearm" means a 
st!miautomaticjirearm that has a mag((Zilll! capacity v_(more than [15] cartridges. 

Issue for Comment: The proposed amendment uses as a basis for providing enhanced base offense 
levels or, alternatively, for an upward departure. The Commission requests comment regarding whether 
there is an alternative definition that it should consider. Additionally, are there other categories of 
firearms or types of firearms that should form the basis for either an enhanced base offense level or for 
an upward departure? Finally, should the Commission make similar changes to the definition of"high-
capacity, semiautomatic firearm" in §5K2.17 (High-Capacity, Semiautomatic Firearms) ? 

(B) Trafficking SOC 
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* * * 
(b) Specific Offense Characteristics 

Application Notes: 

(7) l f the dt!fcndant engaged in the trafficking of tA) ([2j-24 J firearms. 
increase by [2](4] lcvels; or (B) (25 or more] firearms, increase by [6][8] 
levi! Is. 

Commentary 

* * * 

* * * 
13. Arplication (h/f7J.-

(A) Definirion o( "Trafllckim:".- For purposes nfsubseclicm (b)(l). "trq{/icking" means 
trausporting. transferring. or othennse di:>[JOSing of fjirearmsj{ajirearm] to wwther 
iudMdua/, (i) [as consideration for anything <?(valuej[for P•!Cimim:l' gclin}: or ( i i;) as 
part ongoing unlcm:tid scheme, ttveu if nolhing of WJ/ue \\'OS cxdwuged. 

(B) Use Term "Ddendcmt".- Cvnsistem with §181.3 (Relenmt Conduct), the term 
"defendant'' the accountability '!(the defendant 10 the defendam's own conduct and 
conduct tltat the de.fi:mdcmt aided or abeu ed, cowJseled. comnwnded. induced, procured. 
ur lrillful/y caused. 

Issue for Comment: The Commission requests comment regarding whether the definition of trafficking 
should be restricted to offenses in which the defendant knew, had reason to believe, or was wilfully blind 
to the fact, that the transf er would be to an individual whose possession or receipt would be unlawful. 
Additionally, should rhe definition include receiving firearms from another individual. 

(C) Stolen and Altered or Obliterated Serial Numbers 

(b) Specific Offense Characteristics 

* * * 
(4) (Apply the greater): 

(A) l r any fi rearm was stolen, increase by 2 levels; or 

(0) l r any tirearm had an altered or obliterated serial number, 
increase by 2- 4 levels. 

* * * 
Commentary 
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* * * 
Application Notes: 

* * * 
9-:8. Anplication o(Suhsection r"Mf4). -

(Aj f11teroction with ,(.,'uhsection (aJ(7).- Jf the only offense to which §2K2. 1 applies is 18 
US. C.§ 922(i). OJ. or (u}, or 18 US. C.§ 924(1) or (m) (offenses involving a stolen 
firearm or stolen ammunition) and the base offense level is determined under subsection 
(a)(7), do not apply the adjustment in subsection (b)(4}(A) unfess the offonse imot'veda 
IT 0 1

, " , b ,., 1 
' • ' b T'lz . . b th b ,n; J' ea11JZ wznz an ane1 ea 01 o '"e' tneu sc; za1 nunt e1. .1. 4 IS IS ecause e ase o11ense 

level takes into account that the firearm or ammunition was stolen. However. it the 
o_lfense involvt>d a .firearm with an altered or obliterated serialmanber. app(v subsection 

Similarly, if the offense to which §2K2. 1 applies is 18 US. C.§ 922(k) or 26 US. C.§ 
5861 (g) or (h) (offenses involving an altered or obliterated serial number) and the base 
offense level is determined under subsection (a)(7), do not apply the adjustment in 

b I . fl...l/4r 1(B. ' 'I fJc . ' ' · ' IT ' .• . SU SeC 1011 t u/{ · / I Uill1!3S tze 0, fiSC Ill VOl vea U SlVl€1lfl EUII/1 OJ SlOJeiJ UllllliU/lZUOil. 
This is because the base offense !eve/takes into account that the firearm had an altered 
or obliterated serial number. lfoH·en!r, it t he c?tlense involved a stolen .firearm or stolen 
ammrmition. apply subsection (b)0J{.1l). 

(B) Knowled!!e or Reason to Be/iew.- ·- The enhancement unde1 subsedion(b)(4}ftn a stofen 
jh ewm 01 afo ew m with WI at'te1 ed 01 obfite/Qiedselial nwnbe1 Suhsection (bj(4j 
applies a_( whether T:Jr7T'Ot"the defendant knew or had reason to believe that the 
firearm was stolen or had an altered or obliterated serial number. 

* * * 
D. " In connection with" in Burglary and Drug Offenses 

Commentary 

"' * * 
Application Notes: 

* • "' 
::1 1 ffi rt l • b t • 'b} ':5} fJe (fo I l 1 • 1 . 1 etvny Vl t:11se, as use a nz sa sec zon t r , ;neans any u1 nseae1 at, stare. 01 tvcat 

6-:5. 

r.n. 

punishable by hnp; isonnzen£jv1 a tet nz exceeding one yea;, rvhethe; 01 no£ a c; itninul' cha1 ge h'US 
b1 ought, 01 con victiun obtained. 

"' * * 

* * "' 

* * "' 
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&7. 

9:8. 

+8-:9. 

it . 

friO. 

+:3-: 11. 

* * * 

* * * 

* * * 

f:f1 I b · '7 "-} . r fJe 1 1 1{, ·1 1 [y · fJe ' 1 • I b r 1 1 aae1 rc (1 , uae urnse vet r1 r1e unae1 1 ang Vl nse UJeaeJ at, 
1 I fJe • , b I • I I §ZKI I 71 q • 5 I • "• " e " r) sJate, 01 lVCat V£ nse as ave aeteJ nnnea anae11 .1 t uenpr, 1:111CJtUJJon, 01 4:/nspll UCJ. 

o; , ifdeai{J ; esults, undet t{ae Jnosi analugoas guideline fi 0111 Chapze; Two, l'u; t A, Sabpa1 2 1 
(11onl i cide). 

* * * 

* * * 

* * * 

fJe I I ' • IT . fji lc " fJe tr I I urnses OJIJEI JIJU/l explWJ"€3 UJ)IeUJIJJSpOSSeSSZOIZ OJ liU) C zng V) IISeS . 11Uh>eYel, iPheJe lile 

u'e.:fendant used 01 possessea' afo ea1nz 01 explosive iofocih"tute anothe1 ji1 ea1111S 01 explwives 
fji < t r r r r 'f r 1 t • c r "i r arense (!tL/ Jne ac; naant asea 01 pwsessea UJI ea1 111 to p1 otecz ane ueu ve1y VJ an aJua U:J u 
I . . c I • :; I I • I r ·e 6 'lv I £) S1tpJne;z• VJ exp1os• ves , an up•vaJ a a epa; taTe unae1 ( eupons anaunge; vas 

1nsiJ unzeniuliiie:>) ;nay be tva; 1 ante a'. 
13. * * * 

1-1. "In Comtc'ctioll With".-

{.4) In (ien!'rai-Subsecti<ms (b){5j and (c)(/ J apply if the firearm or 
or had thtt potential of faci!itatinf:, ojfens.t or anothl!r ojfense, 
respectin•(t·. 

(Option One (mere coincidence enough bC"causc emboldens 

(B) "A!JC're ( 'rmcid!'ltce".-Subsc?ction (1>}(5) and fc){J) in a case in which the firearm is 
present by mere coincidenec becaU.H' the firearm has the JJOtemial ojfadlitating another 
je/ony c!llimse, or another offt!nse. resp.tcth·e/y. For example. subl'ections (b){5) and 
(c)( I) II'Ould apply in a case in 1rhich a dl!fimdant who, during the course of a bwglary, 
jind'i ancllak.!s the fireann, enm [/tlzf! dl'fondalll did not in any other conduct 
u·itlt tit at jireurm during the course c?/1111! hurglw:v. in a case im·olving a dmg 
l!fli:m.\c. till' mer<: pn:::;ence of a firearm is fin· appliccuivn ofsubseclions (h)( 5) 
and (c)f I).} 

(Op tion Two (mere coin cidence not enough except in d rug cases): 

(IJ) ( 'oil7cidem:e".-E\cl.'pl as provided in subdivision (CJ. application ofsubset.·tion 
(b}{5) or (c){/ J requires that the firearm he pre:NIII hy more !ltanml!re coincidence. For 
example, neith.tr subsection (b){5) nor subs.tclion (cJ(I J would apply in a case in which 
a defendant who, the course of a burglary, find<; and merely tokes 1he firearm. 
wit/una in any other l'onduclll'ith tltatjirearm duri11g lht! course! of the 
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burg/G/:1'. Howl?ver, [{the dtf!?ndant subsequently in conduct that is separate 
and disrincr from the initialtahng t?{lhe jirearm, subsection (h){5) or suhseclion (c)(!) 
ll'ould apply. 

(C) Ap()licalinn in Drug Cases.-!11 a cau i111·olviug a drug oflt!nse, the mere pres.t11ce of a 
firearm i:i sujjicie11t for applicalivn ofsubset'lirms (bj(5) and (c){ I) because of lht! 
increast'cl risk of violence ll'ht?n a .firearm is presenf during u drug offense. For exam pit-. 
subsections (b)(5) and (c){ I) would app{l' in the caN dejendam who. i11 rhe course (!!' 
a drug IN!flicking <?f!'ensc, keeps a .firearm in clost: proximity to the drugs, ro dmg-
manufacturing mulerials. or /o clrug paraphemalict.} 

[Option T hree (mere coincidence not enough): 

(!J) "Afere Concidenct!".-ApfJiication ofsuhsl!c:ticm {b)(5) or (c)( I) rt!quires that thefirearm 
he present by more than mere coincidence. For example, n.tirher subsection (hj(5} nor 
subsection (cJ(l) would apply in a case in which a dt?fendamwho, during the course of a 
burghrry, finds and merely takes the firearm. without engaging in any olht:!r conduct with 
that firearm during the course of the burglary. Similarly, in a cast? invoh·ing a drug 
<?fJ'ense, the mere presence of a firearm is no/ St!f/icient for purposes 
.wb.H!c'lion (b)(5J or (c){l); tht!re must be some indiclllion thotthejirearm was or 
possessed to protect the engaged in the dmg o.f/'enst? or to prott:?ctlht:! drugs 
ji-om the.fi.} 

(Please Note: Subdivisions (C) and (D) to be used with Options One, Two, and Three) 

(CJ Ddinitim1s.-

for <J(sub.,·t:!ction {b)( 5), means any.federal, .watt?. or 
local o.ffenst!. mher !hem/he explosiw or firearms possession or trcrtJicking o.fjimse, 
punishablt' by imprisomnmt.for c7 term one year, regardless ll'helher a 
aiminal charge \\'as brought, or a conviction obtained 

"Another for purpos.ts q(.wbsection (c)( 1), lllr!<li1S m?J'federal. state, or local 
offmse other than the e.,plosil:r! orfirearms posses.i'irm or tr<!fJicking offense. 

rDJ t/oward Dt'nartur<? Provision.-ln a case io which rhe dejimdcmtused or possessed a 
firearm or explosive tofacilitare another.fireorms or r!xpiMil'c!S (e. f!., the 
defendantn<:ed or possessed (/firearm tv pro/eel the de/h·e,:v ofwz zmlcmful shipmem of 
r!.\plosivt?sJ. an upward departul't: under §5K2.6 (1V<?<IJWilS and Dangerous 
lnstrzmlt!lllalities) may be ll'arranted. 

(E) Lesser Harms and Felon in Possession 

§51<2.11. Lesser Harms (Policy Statement) 

Sometimes, a defendant may commit a crime in order to avoid a perceived greater harm. 
In such instances, a reduced sentence may be appropriate, provided that the 
circumstances significantly diminish society's interest in punishing the conduct, for 
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example, in the case of a mercy killing. Where the interest in punishment or deterrence is 
not reduced, a reduction in sentence is not warranted. For example, providing defense 
secrets to a hostile power should receive no lesser punishment simply because the 
defendant believed that the government's policies were misdirected. 

In other instances, conduct may not cause or threaten the harm or evil sought to be 
prevented by the law proscribing the offense at issue. For example, where a war veteran 
possessed a machine gun or grenade as a trophy, or a school teacher possessed controlled 
substances tor display in a drug education program, a reduced sentence might be 
warranted. However. lesser harms is not an appropriate b:1sis for a downward departure 
in any cast: in which a defendant is convicted under 18 U.S.C. § 922(g), even if the 
possession or a firearm were brief or existed because the dcfend<ml was disposing, or 
allempting to dispose ot: a firearm. 

(F) "Brandished" or "Othcnvise Used" 

!Option 1 (Combining Brandished and Othenvise Used plus modified majority view): 

§lBl.l. Application Instructions 

* * * 

Commentary 

* * * 
Application Notes: 

I . The following are definitions of terms that are used frequently in the guidelines and are of 
general applicability (except to the extent expressly modified in respect to a particular guideline 
or policy statement): 

* * * 
(C) "Brandished" with reference to a dangerous weapon (including a firearm) means that all 

or part of the weapon was displayed or the presence of the weapon was othenvise made 
known to another person, in order to intimidate that person, regardless of whether the 
weapon was directly visible to that person. Accordingly, although the dangerous 
weapon does not have to be directly visible, the weapon must be present. 

* * * 
(I) "Othenvise used" with reference to a dangerous weapon (including a firearm) means that 

the conduct did not amount to the discharge of a firearm but was more than brandishing, 
displaying, or possessing a firearm or other dangerous weapon. For example, usiug a 
.fln!cmn or a hat to hit a victim would constilllte "otherwise ust!d". Additionally. with 
ro!specl to a firearm. general(v pointing or waving a .firearm ill athrt!afrning nwnnt!r 
crmstitutes ''olht!rwise U.\ecl". 
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§2B3.1. 

§2B3.2. 

* * * 

Robbery 
* * * 

(b) Specific Offense Characteristics 

* * * 
(2) (A) If a fireann was discharged, increase by 7 levels; (B) if a fireann was 

brandished or otherwise used, increase by 6 levels; (C) if a fireann was 
b1 audislted 01 possessed, increase by 5 levels; (D) if a dangerous weapon 
was otherwise used, increase by 4 levels; (E) if a dangerous weapon was 
brandished or possessed, increase by 3 levels; or (F) if a threat of death 
was made, increase by 2 levels. 

Extortion by Force or Threat of In jurv or Serious Damage 

* * * 
(b) Specific Offense Characteristics 

* * * 
(3) (A)(i) If a firearm was discharged, increase by 7 levels; (ii) if a firearm was 

brandished or otherwise used, increase by 6 levels; (iii) if a firearm was 
blandished 01 possessed, increase by 5 levels; (iv) if a dangerous weapon was 
othen:vise used, increase by 4 levels; or (v) if a dangerous weapon was 
brandished or possessed, increase by 3 levels; or] 

* * * 
[Option 2 (presenting majority and minority views): 

§lBl.l. Application Instructions 

Commentary 

Application Notes: 

I . The following are definitions of terms that are used frequently in the guidelines and are of 
general applicability (except to the extent expressly modified in respect to a particular guideline 
or policy statement): 

(Option 2A (majority view): * * * 
{C) "Brandished" with reforence to a dangerous weapon (including a firearm) means (U thrrt 

all or part of the weapon was displayed; (ii) a wt!apon was generally pointed or wmv d in 
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a threatming manner; or (iii) the presence of the weapon was othenvise made known to 
another person, in order to intimidate that person, regardless of whether the weapon was 
directly visible to that person. Accmdingly, alihoagh Although the dangerous weapon 
does not have to be directly visible, the weapon must be present. 

* * * 

(!) "Othenvise used" with reference to a dangerous weapon (including a firearm) means that 
the conduct did not amount to the discharge of a firearm bur was more than brandishing, 
displaying, or possessing a firearm or other dangerous weapon. Pointing a firearm at a 
specific individual, or group ufindividuals, to make an explicit or implicit lhreat, or a'i o 
means ofthrcing comp/i,mce. constitutes "otherwise "] 

!Option 2B (minority View): 
(/) "Othenvise used" with reference to a dangerous weapon (including a firearm) means that 

the conduct did not amount to the discharge of a firearm but was more than brandishing, 
displaying, or possessing a firearm or other dangerous weapon. Use c!,la dangerous 
weapon (including aj/rearm) 10 injure or allemptto injure a victim would constitllle 
"mherwise used". For example, using a.firearm or a hat to hila viclimwoulcl constitute 
"olherwise used" but pointing afirecmn at a individual would not constitute 
"Oiherwise used".] 

Issue for Comment: The proposed amendment provides an option for consolidating the enhancements 
for othenvise used and brandishing with respect to a case involving a firearm . The Commission requests 
comment regarding whether, if it adopts this approach in §§2B3.1 (Robbery) and 2B3.2 (Extortion by 
Force or Threat of Injury or Serious Damage), it should also adopt this approach in §§2A2.2 
(Aggravated Assault) and 2E2.1 (Making or Financing an Extortionate Extension of Credit; Collecting 
an Extension of Credit by Extortionate Means) . 
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3. STEROIDS 

Synopsis of Proposed Amendment: This proposed amendment would repromulgate the proposed 
temporary, emergency amendment set forth in Part A of this Notice as a permanent amendment. The 
proposed amendment implements the directive in the United States Parole Commission Extension and 
Sentencing Commission Authority Act of2005, Pub. L. 109-76, which requires the Commission, under 
emergency amendment authority, to implement section 3 of the Anabolic Steroid Control Act of2004, 
Pub. L. 108- 358 (the "ASC The ASC Act directs the Commission to "review the Federal sentencing 
guidelines with respect to offenses involving anabolic steroids" and "consider amending the ... guidelines 
to provide for increased penalties with respect to offenses involving anabolic steroids in a manner that 
reflects the seriousness of such offenses and the need to deter anabolic steroid trafficking and use .... " 

The proposed amendment implements the directives by increasing the penalties for offenses 
involving anabolic steroids. It does so by changing the manner in which anabolic steroids are treated 
under §2Dl.l (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with 
Intent to Commit These Offenses); Attempt or Conspiracy). Currently, one unit of an anabolic steroid 
"means a 10 cc vial of an injectable steroid or fifty tablets." The proposed amendment presents two 
options for increasing penalties. Option One bases the offense level in an anabolic steroid offense on the 
"actual" quantity of steroid involved in the offense and provides that one unit of an anabolic steroid 
means {25} [50) [100] mg of an anabolic steroid, regardless of the fonn involved in the offense (.e.g., 
patch, cream, tablet, liquid). At 25 mg, sentencing penalties would be increased approximately 6-8 levels 
above current offense levels, and would closely approximate a 1:1 ratio with other Schedule III 
substances. At 50 mg. sentencing penalties would be increased approximately 4-6levels above current 
offense levels, and at 100 mg. sentencing penalties would be increased approximately 2-4 levels above 
current offense levels. This option also includes a rebuttable presumption that the label, shipping 
manifest, or other similar documentation accurately reflects the purity of the steroid. Option Two 
eliminates the sentencing distinction between anabolic steroids and other Schedule III substances. 
Accordingly, if an anabolic steroid is in a pill, tablet, capsule, or liquid form, the court would sentence as 
it would in any other case involving a Schedule Ill substance. For anabolic steroids in other forms, the 
proposed amendment instructs the court that [I unit means 25 mg and that] the court may determine the 
base offense level using a reasonable estimate of the quantity of anabolic steroid involved in the offense. 

111e proposed amendment also provide new enhancements designed to capture aggravating 
harms involved in anabolic steroid cases. First, the proposed amendment amends §2Dl. 1 to provide an 
increase of two levels if the offense involved the distribution of a masking agent. A masking agent is a 
product added to, or taken with, an anabolic steroid to prevent the detection of the anabolic steroid in an 
individual's body. Second, the proposed amendment amends §2D1.1 to provide an increase ofnvo levels 
if the defendant distributed an anabolic steroid to a professional, college, or high school athlete. Third, 
the proposed amendment presents two options for increasing penalties for coaches who distribute 
anabolic steroids to their athletes. Option One provides, as an alternative to the proposed enhancement 
for distribution to an athlete, a two-level increase in §2D1. 1 if the defendant used the defendant's 
position as a coach of athletic activity to influence an athlete to use an anabolic steroid. Option Two 
amends Application Note 2 of §3BJ.3 (Abuse of Position or Use ofSpecial Skill) to include a 
coach who uses his or her position to influence an athlete to use an anabolic steroid in the list of special 
circumstances to which the two level adjustment in §3BJ.3 shall apply. 

Three issues for comment follow the proposed amendment. The first pertains to whether the 
Commission, when it repromulgates the proposed amendment as a permanent amendment, should expand 
the scope of the enhancements to cover all controlled substances, not just anabolic steroids. The second 
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issues pertains to whether the penalties for steroid offenses should be based on quantities typical of 
offenses involving mid- and high-level dealers. The third issue pertains to whether the Commission 
should amend the guidelines to address offenses involving human growth hormone (HGH) and if so, how. 

Proposed Amendment: 

§2Dl.l Unlawful Manufacturing, 1m porting, Exporting, or Trafficking (Including 
Possession with Intent to Commit These Offenses); Attempt or Conspiracy 

* * * 
(b) Specific Offense Characteristics 

(6) 

(7) 

(67(8) 

ffl(9) 

* * * 
If the involved the distribution of (A) an anabolic steroid; and 
(B) a masking agent, increase by 2 levels. 

If the defendant distributed an anabolic steroid to a professional. college. 
or high school athle1e:[ Option I (for coach): or (B) 1he defendant used 
the defendant's position as a coach of an athletic activity to innuence a 
professional, college, or high school athlete to use an anabolic steroid.] 
increase by 2 levels.] 

* * * 
* !< * 

(c) DRUG QUANTITY TABLE 

* * * 
*Notes to Drug Quantity Table: 

[Option 1 (for steroids): * * * 
(G) 

[Option 2 (for steroids): 

In the case of anabolic steroids, one "unit" means [25][50![1 00] mg of an 
anabolic steroid, regardless of the form (e.t!·· patch, topical cream, tablet, liquid). 
[There shall be a rebuttable presumption that the label, shipping mani lest, or 
other similar documentation the type and purity of the anabolic steroid 
accurately ret1ects the purity of that steroid.]means a 10 cc vial of an injectable 
ste10id 01 fifty tablets. All dais of i11jectable steroids me to be come• ted on the 
basis ofthei1 volume to the equivalent uumbea of 10 cc vials (Eg; one 50 cc vial 
is to be counted as five 10 cc vials).] 

* ... * 
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(F) In the case of Schedule I or II Depressants (except gamma-hydroxybutyric acid), 
Schedule III substances (except anabolic stetaids), Schedule IV substances, and 
Schedule V substances, one "unit" means one pill, capsule, or tablet. If the 
substance (except gamma-hydroxybutyric acid) is in liquid form, one "unit" 
means 0.5 mi. for an anabolic steroid that is not in a pill, capsule. tablet or 
liquid form (e.g. patch, topical cream, aerosol), ((A) one "unit means [25] mg; 
and (B)] the court may determine the base oftt!nse level using a reasonable 
estimate of the quantity of anabolic steroid involved in the <\fli!nse. 

(G) In the case of auabolic stet aids, one "unit" means a 10 cc vial of an injectable 
stetoid or fifty tablets. All tials of injectable stet aids ar e to be cometted on tl1e 
basis oftl1cir volume to the equivalent nuilibct of 10 cc one 50 cc vial 
is to bc counted as five 10 cc vials).) 

* "' * 
Commentary 

* * * 
Armlication Notes: 

* • * 
19. Hazardous or Toxic Substances.-subsection (b)(6)(71) (bJ(8)(AJ applies if the conduct for which 

the defendant is accountable under §1 B1.3 (Relevant Conduct) involved any discharge, emission, 
release, transportation, treatment, storage, or disposal viola/ion covered by lhe Resource 
Conservalion and Recovery Acl, 42 U.S. C. § 6928(d); the Federal Water Pollution Control Act, 
33 U.S.C. § 1319(c); the Comprehensive Environmental Response, Compensation, and Liability 
Act, 42 U.S. C. § 9603(b); or 49 U.S. C.§ 5124 (relating to violations of laws and regulations 
enforced by the Department ofTransportation with respect to the transportation of hazardous 
material). 

* • * 
20. Substantial Risk of Harm Associated wilh the Manufacture o[Amphetamine and 

Melhamphetamine.-

(A) Factors to Consider.- ln determining.for purposes ofsubsection (b)(6)(B) (1>){8){/J) or 
(C), whether the offense created a substantial risk of harm to human life or the 
environment, the court shall include consideration of I he following factors: 

* * * 

(B) Definitions.-For purposes of subsection fb)f6)(C)(b)(8)(C): 
* * * 

21. Applicability of Subsection fbtflifh)(9j.-The applicability of subsection fb)flj(b)(9) shall be 
determined wilhout regard to whether the defendant was convicted of an offense that subjects the 
defendant to a mandatory minimum term of imprisonment. Section §5C1.2(b), which provides a 
minimum offense level oflevel17, is not pertinent to the determination of whether subsection 
(b}flf(b)(9) applies. 
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l-1. 
* * * 

Armlication o(Suhsection lhJftlJ.-For purposes ofsubsection (b)(6). "masking agem" meclns a 
fJroduct added to. or Iuken with, un anabolic steroid thai JJrt:!vellts the dt!teetion anabolic: 
steroid in em individual 's body. 

Annlicotirm o(SI/IJ,·ectirm (hJf7J.-Fur purposi!S c!(subso::crion (h}(7): 

'::Lthlete" mecms 1111 individualll'ho participates in em athletic actil·ity conducted by (A) an 
athletic association or intersclwlastic athletic association: (/J) a 

alhletic or(<..) an amateur athletic 

"Athletic acti\·ity" means un acti\·ify rflar (A) has oj}icially designated coaches; ( 8) conducts 
regularly scheduled prw:tic:es or n·orkouts that are supavised by coaches: and (('j has 
established for competitil·e !!Vents or exhibirions. 

"Cullegot or hip,h school ut!dett.!" 11/I.!OIIS an uthlett! who is a student at an instillltion of higher 
leaming (as clejilll'd in section 101 ufthe lligher Education Ad c!0965 (10 U.S. C.§ 1001) or at 
a secOJidW)' school (as df!jined in section 910 I <!(thf! Elementm)' ancl S!!condaJy Education Act 
of 1965 (20 U.S. C.§ 7801;. 

''l'rc?fessional athlete" means an imlil'idual who nmlfNtes in a majur proji!s!Jional/eague. 

Background: * * * 

Subsection fb)(6)(A)rb)(8JfA) implements the instruction to the Commission in section 303 of 
Public Law 103- 237. 

Subsections fb)(6)(B) (bJ(RJrBJ and (C) implement, in a broader form, the instruction to the 
Commission in section 102 of Public Law 106-310. 

* * * 
[Option 2 (for coaches): 

§3B1.3. Abuse of Position of Trust or Use of Special Skill 

* * * 
Commentary 

A pplication Notes: 

* * * 
2. Application o( Adjustment in Certain Circwnstances.-Notwithstanding Application Note 1, or 

any other p rovision of this guideline, an adj ustment under this guideline shall apply to the 
following: 

(A) Sen•ice F.nmlmve.-An employee of the United States Postal Service who engages 
in the theft or destruction of undelivered United States mail. 
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(B) Off(mses !m·nl1·ing "Afeans of!t!entilicotion".-A defendant who exceeds or abuses the 
authority of his or her position in order to obtain unlavvfully, or use without authority, 
any means of identification. "Means of identification" has the meaning given that term in 
18 U.S. C.§ 1028(d)(7). The following are examples to which this subdivision would 
apply: (i) an employee of a state motor vehicle department who exceeds or abuses the 
authority of his or her position by knowingly issuing a driver's license based on false, 
incomplete, or misleading information; (ii) a hospital orderly who exceeds or abuses the 
authority of his or her position by obtaining or misusing patient identification 
information from a patient chart; and (iii) a volunteer at a charitable organization who 
exceeds or abuses the authority of his or her position by obtaining or misusing 
identification information from a donor's file. 

(C) Coach o(Athletic Activifi-'.-A defi'ndant who IL':ies !he defendant's !>Osition as a coach of 
an athletic activity to influence a college. or high school athlete to use dn 
anabolic ,,·teroid. 

For purposes of this guideline: 

(i} "Athlete" metms an individua/1rho participates in an athletic activity conducted 
by {f) on intf!rcollegiate athletic association or interscholastic athletic 
assodation: (1/j a profossional uthlctic associatiun; or (III) an amateur athletic 
orguni:ation. 

(ii) "Athletic.' activity" means em activity that(/} lias <?[}lcially designated coaches; 
(II) conducts reg11larly scheduled practict!s or workouts that arl' supervised by 
cuachcs. and (Ill) has t•stat>lished schedules fiu- comperitive ewms or 
exhihitions. 

fiii) or high school a!hlete ''means tm athlete 1rho is a s/ltdt!lll at an 
institution ofhight!r learning (as dejinC'd in sec lion I 0 I c?lthe Higher Education 
Ad t{l965 (20 U.S. C.§ 1001) or a/ <I secondary school (as dejh1<!d in section 
.9101 r?!"tht' Elenwntary cmd S<!comlm:v Educalinn Act of I Y65 (20 US. C. § 
7ROI). 

(il') "Profi.'ssional arhlctf!" means em individual1rho competes in a major 

Issues for Comment: 

(1) The Commission requests comment regarding whether, when the Commission re-promulgates !he 
emergency amendment as a permanent amendment, it should expand the proposed enhancements 
in §2Dl.l (b)(6) (perlaining to masking agents) and in §2Dl.l (b)(7) (pertaining to distribution of 
a steroid to an athlele) to cover offenses involving any con/rolled substance. Specifically, the 
proposed amendment defines "masking agent" as "a product added to, or taken with, an anabolic 
steroid to prevent the detection of the anabolic steroid in an individual's body." However, 
masking agents also can be taken to prevent the detection of other controlled substances. The 
Commission requests comment regarding whether it should expand the definition of masking 
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agent, and thus application of the enhancement, in a manner that covers all controlled 
substances, not just anabolic steroids. Similarly, there are controlled substances other than 
anabolic steroids that enhance an individual's perfomwnce. The Commission requests comment 
regarding whether the proposed enhancement pertaining to distribution to an athlete should be 
expanded to cover offenses involving all types of controlled substances. 

(2) The Commission requests comment regarding whether penalties for steroid offenses should be 
based on quantities typical of offenses involving mid- and high-level dealers. For more serious 
drug types (e.g., heroin, cocaine, marihuana), the Drug Quantity Table in §2Dl.J(c) provides an 
offense level of 26 for quantities typical of mid-level dealers and an offense level of 32 for 
quantities typical of high-level dealers. These levels also correspond to the statutory mandatory 
minimum penalties for mid- and high-level dealers. Although there are no statutory mandatory 
minimum penalties establishing thresholds for steroid offenses, the Commission has been 
informed that a steroids dealer who provides the equivalent of one complete cycle to 10 
customers is considered to be a mid-level dealer, and a dealer who provides the equivalent of one 
complete cycle to 30 customers is considered to be a high-level dealer. Currently, offense levels 
in the Drug Quantity Table for anabolic steroids and other Schedule Ill substances begin at/eve/ 
6 and are "capped" at level 20. Should the Commission provide a penalty structure within this 
range that targets offenses involving mid- and high-level steroid dealers, and if so, what offense 
levels should correspond to a mid-level dealer and to a high-level dealer? 

(3) Application Note 4 of §2N2.1 (Violations of Statutes and Regulations Dealing With Any Food, 
Drug, Biological Product, Device, Cosmetic, or Agricultural Product) states that "[t}he 
Commission has not promulgated a guideline for violations of 21 U.S. C. § 333(e) (offenses 
involving human growth hormone)." The Commission requests comment regarding whether it 
should specifically address offenses involving the distribution of human growth hormone (HGH), 
and if so. how. 
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4. INTELLECTUAL PROPERTY (FECA) 

Synopsis of Proposed Amendment: This proposed amendmeflt proposes to re-promulgute us u 
permanent amendment the temporary, emergency amendment that implemented the directive in section 
105 of the Family Entertainment and Copyright Act of2005, Pub. L. 109-9. The emergency amendment 
became effective on October 24, 2005. 

The directive instructs the Commission to "review and, if appropriate, amend the Federal 
sentencing guidelines and policy statements applicable to persons convicted of intellectual property 
rights crimes ... " 

"In carrying out [the directive], the Commission shall-
(1) take all appropriate measures to ensure that the Federal sentencing guidelines and policy 

statements ... are sufficiently stringent to deter, and adequately reflect the nature of, intellectual property 
rights crimes; 

(2) determine whether to provide a sentencing enhancement for those convicted of the offenses 
[involving intellec/Ual property rights), if the conduct involves the display, performance, publication, 
reproduction, or distribulion of a copyrighled work before it has been authorized by I he copyright owner, 
whelher in the media format used by the infringing party or in any other media format; 

(3) delennine whe1her the scope of 'uploading' se1 forth in application note 3 of section 2B5.3 of 
the Federal sentencing guidelines is adequate 10 address the loss auribulable 10 people who, without 
authorization, broadly distribute copyrighted works over the Internet; and 

(4) determine whether the sentencing guideline and policy statements applicable to the offenses 
[involving intellectual property rights] adequately reflect any harm to victims from copyright 
infringement if law enforcement authorities cannot determine how many times copyrighted material has 
been reproduced or distributed." 

Pre-Release Works 
The proposed amendment provides a separate two-level enhancement if the offense involved a 

pre-release work. The enhancement and the corresponding definition use language directly from 17 
US. C.§ 506(a) (criminal infringement). The amendment adds language to Application Note 2 that 
explains that in cases involving pre-release works, the infringement amount should be determined by 
using the retail value of the infringed item, rather than any premium price attributed to the infringing 
item because of its pre-release status. The proposed amendment addresses concerns that distribution of 
an item before it is legally available to the consumer is more serious conduct than distribution of other 
infringing items and involves a harm not addressed by the current guideline. 

Uploading 
The concern underlying the uploading directive pertains to offenses in which the copyrighted 

work is transferred through file sharing, particularly peer-to-peer models. The Department of Justice has 
explained that Application Note 3, which expands on the definition of"uploading", may be read to 
exclude peer-to-peer activity from application of the current enhancement in §2B5.3(b)(2) for offenses 
that involve the manufacture, importation, or uploading of infringing items. In particular, the concern 
pertains to the third sentence, which reads, "For example, this subsection applies in the case of illegally 
uploading copyrighted software to an Internet site, but it does not apply in the case of downloading or 
installing that software on a hard drive on the defendant's personal computer." The proposed 
amendmenl builds on the current definition of"uploading" to include making an infringing item available 
on the Internet by storing an infringing item as an openly shared file (i.e., a file that is stored on a peer-
to-peer network). The proposed amendment also clarifies that uploading does not include merely 
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downloading or installing infringing items on a hard drive of the defendant's computer unless the 
infringing item is an openly shared file. By clarifying the definition of uploading in I his manner, 
Application Note 3, which is a restatement of the uploading definition, is no longer necessary and the 
proposed amendment deletes the application note from the guideline. 

Indeterminate Number 
The proposed amendment addresses the final directive by amending Application Note 2, which 

sets forth the rules for determining the infringement amount. The proposed note provides that the court 
may make a reasonable estimate of the infringement amoum using any re/evam information including 
financial records in cases in which the court cannot determine the number of infringing items. The 
Commission's empirical analysis of cases sentenced under this guideline suggests that courts often 
determine the infringement amount in this manner. This proposed amendment simply codifies into the 
guideline the practice currently employed by the courts. 

New Offense 
Finally, the proposed amendment provides a reference in Appendix A (Statutory Index) for the 

new offense at 18 U.S. C.§ 2319B. This offense is proposed to be referenced to §2B5.3. 

Proposed Amendment: 

§2BS.3. Criminal Infringement of Copyright or Trademark 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristics 

(2) 

(23) 

ffl(4) 

('4)(5) 

* * * 
If the oftense im·olved the display, pertormance, publication, 
reproduction, or distribution of a work being prepared for commercial 
distribution, increase by 2 levels. 

If the offense involved the manufacture, importation, or uploading of 
infringing items, increase by 2 levels. If the resulting offense level is 
less than level 12, increase to levell2. 

* * * 

* * * 
Commenlary 

* * * 
Application Notes: 

I. Definitions.-For purposes of this guideline: 

* * * 
"Uploading" means making an infringing item available on the Internet or a similar electronic 
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bulletin board with the intent to enable other persons to (A) download or otherwise copy the 
infl-inging item;; or (B) have access to the infringing item. by storing the inji'inging item 
as m1 openZI·' slwred.file. "Uploading" does not include merely downloading or installing an 

itl?m on a hard drive on a dtji.!11clanl 's personal com pilfer unless tlte inji-inging item is 
an openly slwredjile. 

"Work being prttparedfor commercial distribution" has lhl? meaning given that tam in 17 US. C. 
§ 506(a}(3). 

2. Determination ofln(ringement Amount.-This note applies to the determination of the 
infringement amount for purposes of subsection (b)(l). 

(A) Use o(Retail Value ofin(ringed ltem.-The infringement amount is the retail value of the 
infringed item, multiplied by the number of infringing items, in a case involving any of 
the following: 

* * * 
(vU 11uJ t!Llimse involves the display. performance. publication, rewoducrion. or 

clistribwion of a II'Ork being prepmwl_!(Jr commercial distribution. in a case 
inmlring such an c?fl'ense, the "retail ,·alw i11jringc>cl irem" is the value '!l 
thar irem upon its initio/ commercial distribution. 

* * * 
{1:.,) li1dererminatl? Numher o(!nfi-inf!illf! ltNils.- ln a in which the cow·t cannot 

determine the number of infringing irems. the cmtrr need onZv make a n•usonable esrimate 
t?f'the injri11gement amount using a11y rl!lewmt i11jormation. includingjillancial 

* * * 
:3 ff' I• fV''' .. I,. b •' 'b)"%} ,. I,. '•It' .urouaJng.un 1 espec1 ro sn secnon t t appnes ant 10 uptoauang svn1ne 

inzentto enable oh'Je; pe;so11s to dounluado; oihe; udse copy, u; have access to, the infiinging 
• t ' kr. b 1'" ,.. .. r c•n ,,. ' ,. • ' 1 r nen1. 1 01 exunptc, nHs sn secuon uppues 111 zne case UJ tuegun up1UUUI118 copytzgntea SO) svat e 
, T t , 't b , ·· • , · ,, r ' , ,. 10 an In e111C1 JJ e,u1 n aves not app1 uz ane case uyaoavntoaaang o; 
a ha1 a' a'; i ve on t{se defendant's pe1 son a{ COIIlpatc;. 

+.3. 

5:-1. 

Appendix A (Statutory Index) 

18 U.S.C. § 2319A 
18 U.S.C. 2319B 

2B5.3 
285.3 

* * * 

* * * 

* * * 
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5. TERRORISM/OBSTRUCTION OF JUSTICE 

Synopsis of Proposed Amendment: This proposed amendment re-promulgates as a permanent 
amendment the temporary, emergency amendment that responded to section 6703 of the Intelligence 
Reform and Terrorism Prevention Act of2004 {the "Act''), Pub. L. 108-458. That amendment became 
effective on October 24, 2005. 

The Act directed the Commission "to provide for an increased offense level for an offense under 
sections 1001 {a) and 1505 of title 18, United States Code, if the offense involves international or domestic 
terrorism, as defined in section 2331 of such title." The Act also increased the penalties for offenses 
under 18 US. C.§ /001 (false statements) and 1505 (obstruction of proceedings before departments, 
agencies, and committees of the United States) from not more than 5 years to not more than 8 years if the 
offense involves international or domestic terrorism. The Commission was subsequently directed by the 
United States Parole Commission Extension and Sentencing Commission Authority Act of2005 Pub. L. 
109-76 to promulgate an amendment under emergency amendment authority not later than November 27, 
2005. See Supplement to Appendix C (Amendment 676). 

The proposed amendment provides a 12-level enhancement in §211.2 (Obstruction of Justice) if 
the defendant is convicted under 18 US. C.§ 1001 or§ 1505 and the enhanced statutory sentencing 
provision pertaining to international or domestic terrorism applies. The proposed amendment also 
provides an application note that instructs the court not to apply the new enhancement if an adjustment 
under §3A1.4 (Ferrorism) applies. 

Proposed Amendment: 

§2J1.2. Obstruction of Justice 

(a) Base Offense Level: 14 

(b) Specific Offense Characteristics 

(I) (Apply the greater): 

tA) If the offense involved causing or threatening to cause physical 
injury to a person, or property damage, in order to obstruct the 
administration of justice, increase by 8levels. 

(B) lf(i) dt:fcndant was convicted under 18 U.S.C. § 1001 or§ 1:'05; 
and (ii) the 5tatutory maximum term of imprisonment relating lo 
imcrnational terrorism or domestic tarorism is applicable, 
increase by 1 2 kvels. 

• • • 
Commentary 

Statutorv Provisions: 18 U.S. C. §§ I 00 I when the statutO/)" maximum term of imprisonmelll relating Jo 

international terrorism or domt!sti,· to?rrorism is applicahlt!. 1503, 1505-1513, 1516, 1519. For 
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additional statutory provision(s), gg_ Appendix A (Statutory Index). 

Application Notes: 

1. Definitions.-For purposes of this guideline: 

"Domestic tt!rrorism" has the gi\·en that ierm in 18 U.S. C.§ 2331 (5}. 

"lntem ational terrorism" has the meaning given that term in 18 US.C. § 2331(1). 

"Records, documents, or tangible objects" includes (A) records, documents, or tangible objects 
that are stored on, or that are, magnetic, optical, digital, other electronic, or other storage 
mediums or devices; and (B) wire or electronic communications. 

"Substantial interference with the administration ofjustice" includes a premature or improper 
termination of a felony investigation; an indictment, verdict, or any judicial determination based 
upon perjury, false testimony, or other false evidence; or the unnecessary expenditure of 
substantial governmental or court resources. 

2. Chanter Three 

r·IJ Nmwpplicabilitp '2(!!1(m{?licahilitv of Chapter Three. Part C. For offenses covered 
under this section, Chapter Three, Part C (Obstruction) does not apply, unless the 
defendant obstructed the investigation, prosecution, or sentencing of the obstruction of 
justice count. 

(BJ Interaction u•ith Terrorism Adimtml!nt.- (1 §3.41.-1 (Terrorism) applies, do nc>f 
subsection tb){/ J(/3) . 

• • • 
Appendix A (Statutory Index) 

18 u.s.c. § 1001 28 1.1 . 2J 1.:2 the statutory maximttm tem1 of imprisonml!nt relating to 
intcrna1i onal tcn·orism ()r domestic terrorism is applicable 
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6. IMPLEMENTATION OF TRANSPORTATION ACT 

Synopsis of Proposed Amendment: This proposed amendment implements a number of provisions of 
the Safe, Accountable, Flexible, Efficient Transporta1ion Act: A Legacy for Users, Pub. L. No. I09-59 
{hereinafter the "Transportation Act'). Specifically: 

(A) Section 3042 of the Transportation Act amends the definition of"mass transportation" 
in I8 U.S. C.§ I993 so that it now refers to "public transportation" and expands the 
definition to include the control of mass transportation vehicles. 

The proposed amendment responds to section 3042 by revising §§[2A1.4 (Involuntary 
Manslaughter)], 2A5.2 (Interference with Flight Crew Member of Flight Attendant; 
Interference with Dispatch. Operation, or Maintenance of Mass Transportation Vehicle 
or Feny) and 2K1.4 (Arson; Property Damage by Use of Explosives) so that the 
guideline term definition of"mass transportation" mirrors the statutory change to ''public 
transportation". It also proposes to amend the heading of Chapter Two, Part A, Subpart 
5 to reflect the revised terminology and proposes to amend the heading of §2A5.2 to 
include the control of mass transporlation vehicle, in conformance with the amendments 
to 18 U.S. C.§ 1993 made by section 3042. 

(B) Section 4102 of the Transportalion Act amends 49 U.S. C.§ 31310 to provide increased 
penalties for out-of-service viola/ions and false records related to commercial vehicle 
safety. The Transportation Act creates a new criminal penalty of up to one year 
imprisonment for employers who knowingly and willfully allow or require employees to 
violate "out-of-service" orders ("OOS orders"). The Secretary of Transportation's 
statutory authority for issuing OOS orders is predicated upon a finding that a regulatory 
violation ''poses an imminent hazard to safety." The term "imminent hazard" is defined 
as "any condition ... likely to result in serious injury or death. ... " Previously, the statute 
imposed only a maximum fine of 510,000 for knowingly requiring or allowing an 
employee to operate an out of service commercial motor vehicle. 

According to the Senate's report language on this provision, it is increasingly more 
difficult for enforcement officers to monitor out of service vehicles, particularly when the 
orders cover entire fleets of commercial motor vehicles. As such, "Many OOS orders are 
violated." Congress intends the new penalty provisions- including increased fines for 
violating OOS orders - to deter such violations in the future. 

In response, the proposed amendment references the new criminal provision at 49 U.S. C. 
§ 31310 to a new guideline already proposed for Class A misdemeanors. (See proposed 
amendment relating to the implementation of miscellaneous enacted legislation.) 

(C) Seclion 4210 of the Transportation Act creates a new section at 49 U.S. C. § I49I5 
covering penalties for failure to give up possession of household goods. Failure to give 
up household goods is defined as "the knowing and willful failure, in violation of a 
contract, to deliver to, or unload at, the destination of a shipment of household goods 
that is subject to jurisdiction under subchapter I or III of chapter 135 of this title, for 
which charges have been estimated by the motor carrier providing transportation of such 
goods, and for which the shipper has tendered a payment described in clause (i), (ii), or 
(iii) of section 13 707(b)(3)(A). ··. The criminal penalty for failure to give up possession of 
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household goods is a term of imprisonment of up to two years. 

The proposed amendment refers this new offense to §2Bl.l, the guideline coveringfraud, 
theft, and property destruction. 

(D) The proposed amendment provides an issue for comment regarding whether the 
Commission should amend the guidelines to implement section 7121 of the 
Transportation Act, which pertains 10 the transportation of hazardous waste, and if so 
how. 

Proposed Amendment: 

(A) Implementation of Section 3042 of Transportation Act 

§2A1.4 Involuntary Manslaughter 

• * • 

Commentarv 

• * * 
Application Note: 

1. Definitions.-For purposes of this guidelines: 

"Means oftransportalion" includes a motor vehicle (including an automobile or a boat) and a 
masspublic transportation vehicle. "M"Crs$"Public transportation" has the meaning given that term 
in 18 U.S.C. § 1993(c)(5). 

5. AIR PIRACY AND OFFENSES AGAINST PUBLIC i\f/(SS TRANSPORTATION 

§2A5.2. 

* * * 
Interference with Flight Crew Member or Flight Attendant; Interference with 
Dispatch, Operation, Control, or Maintenance ofM-anPuhlic Transportation 
Vehicle or Ferry 

(a) Base Offense Level (Apply the greatest): 

(1) 30, if the offense involved intentionally endangering the safety of: (A) an 
airport or an aircraft; or (B) a masspublic transportation faci lity, a 
tmlSSpllblic transportation vehicle, or a ferry; 

(2) 18, if the offense involved recklessly endangering the safety of: (A) an 
airport or an aircraft; or (B) a nmsspublic transportation facility, a 
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trtaSSrublic transportation vehicle, or a ferry; 

* * * 
Commentary 

* * * 
Application Note: 

1. Definitions.-For purposes ofthis guideline: 

§2Kl.4. 

* * * 
transportation" has the meaning given that term in 18 U.S.C. § 1993(c)(5). 

* * * 

Arson; Property Damage by Use of Explosives 

* * * 
(a) Base Offense Level (Apply the Greatest): 

(1) 24, if the offense (A) created a substantial risk of death or serious bodily 
injury to any person other than a participant in the offense, and that risk 
was created knowingly; or (B) involved the destruction or attempted 
destruction of a dwelling, an airport, an aircraft, a trtaSSpubl ic 
transportation facility, a ttT<ISSpublic transportation vehicle, a ferry, a 
public transportation system, a state or government facility, an 
infrastructure facility, or a place of public use; 

(2) 20, if the offense (A) created a substantial risk of death or serious bodily 
injury to any person other than a participant in the offense; (B) involved 
the destruction or attempted destruction of a structure other than (i) a 
dwelling, or (ii) an airport, an aircraft, a trraSSpublic transportation 
facility, a rnasspublic transportation vehicle, a ferry, a public 
transportation system, a state or government facility, an infrastructure 
facility, or a place of public use; or (C) endangered (i) a dwelling, (ii) a 
structure other than a dwelling, or (iii) an airport, an aircraft, a 
masspublic transportation facility, a trtaSSpublic transportation vehicle, a 
ferry, a public transportation system, a state or government facility, an 
infrastructure fac ility, or a place of public use; or 

* * * 
Commentary 

* * * 
Application Notes: 

1. Definitions.-For purposes of this guideline: 
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* * * 
transportation" has the meaning given that term in 18 U.S.C. § 1993(c)(5). 

* * * 

(B) Implementation of Section 4102 ofTransportation Act 

(Note: This amendment proposes to add a statutory provision (in red-line) to the guideline 
proposed for Class A Misdemeanors in Proposed Amendment 9 (Miscellaneous Laws), Part E.) 

§2X5.2. Class A Misdemeanors (Not Covered by another Specific Offense Guideline) 

(a) Base Offense Level: 6 

(b) Specific Offense Characteristic: 

( I) If the defendant committed the instant offense of conviction subsequent 
to sustaining a conviction under the same provision of law as the instant 
offense of conviction, increase by 2 levels. 

Commentary 

Statutory Provisions: 7 U.S.C. § 2156; 18 U.S.C. §§ 1365(/), 1801; 42 US.C. § 14133; -IY U.S.C § 
J1310tiJ(2)(DJ. 

Application Note: 

1. In General.-This guideline applies to Class A misdemeanors that are specifically referenced in 
Appendix A (Statutory Index) to this guideline. This guideline also applies to Class A 
misdemeanors that have not been referenced in Appendix A to another specific offense guideline 
in Chapter Two. Do not apply this guideline to a Class A misdemeanor that has been referenced 
in the Statutory Index to a guideline other than this one. 

49 u.s.c. § 30170 
49 U.S.C. * 3131 O(i )(2)(0) 

APPENDIX A- STATUTORY INDEX 

2BI.l 
2X5.2 

* * * 

* * * 

(C) Implementation of Section 4210 of the Transportation Act 

§2Bl.l . Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen 
Propertv; Propertv Damage or Destruction; Fraud and Deceit; Forgery; Offenses 
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer 
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Obligations of the United States 

* * * 
Commentary 

Statutorv Provisions: 7 U.S.C. §§ 6, 6b, 6c, 6h, 6o, 13, 23; 15 U.S.C. §§50, 77e, 77q, 77x, 78j, 78/f. 80b-
6, 1644, 6821; 18 U.S.C. §§ 38, 225, 285-289, 471-473, 500, 510, 553(a)(l), 641, 656, 657, 659, 662, 
664, 1001-1008, 1010-1014, 1016-1022, 1025, 1026, 1028, 1029, 1030{a)(4)-(5), 1031, 1037, 134I-
1344, 1348, 1350, I 36I, I 363, 1702, I703 (if vandalism or malicious mischief, including destruction of 
mail, is involved), 1708, 1831, 1832, I992, I993(a)(l), (a)(4), 2I I3(b). 2312-2317, 2332b(a)(l), 2701; 
19 U.S.C. § 2401/,' 29 U.S.C. § 50J(c); 42 U.S.C. § 1011; 49 U.S.C. §§ 14915, 30170, 46317{a), 
60I 23(b). For additional statutory provision{s), m_Appendix A (Statutory Index). 

49 u.s.c. § 14912 
49 u.s.c. 9 14915 

* * * 

APPENDIX A- STATUTORY INDEX 

28 1.1 
2Bl.l 

* * • 

* * * 
Issue for Comment: The Commission requests comment on how it should implement provisions of the 
Safe, Accountable, Flexible, Efficient Transportation Act: A Legacy for Users, Pub. L. No. 109-59 
(hereinafter the "Transporlatiun Act'') relating to the transportation of hazardous materials. Specifically, 
the Commission requests comment regarding whether, and if so how, the Commission should amend the 
guidelines to implement section 712I of the Transportation Act. 

Section 7121 of the Transportation Act amends 49 U.S. C. § 5124, which criminalizes knowing or willful 
violations of chapter 51 oftitle 49, United States Code, regarding the transportation of hazardous 
materials, in two ways. First, it defines "knowing," "willful," and "reckless" violations of the Hazardous 
Materials Act. Second, it provides a new ten year maximum for aggravated felonies in which a defendant 
knowingly or willfully violated the hazardous materials act (or its accompanying regulations), a release 
of hazardous materials occurs, and such a release results in death or serious bodily injury. Section 7 I 2 7 
of the Transportation Act added section 5124to the provisions set forth in 18 U.S. C.§ 3663 that allow 
the Department of Justice to seek restitution. 

Offenses under 49 U.S. C. §5I24 currently are referenced to §2QJ.2 (Mishandling of Hazardous or Toxic 
Substances or Pesticides; Recordkeeping, Tampering, and Falsification; Unlawfully Transporting 
Hazardous Materials in Commerce). The Commission amended §2QI.2 in 2004 to provide for a 2-level 
increase for offenses involving the unlawful transportation of hazardous materials. This enhancement is 
to apply whenever a defendant is convicted under 49 U.S. C.§ 5124 or 49 U.S. C.§ 46312 and is intended 
to capture the increased risk of harm associated with these types of offenses. Is this enhancement 
adequate to account for the seriousness of conduct involving the unlawful transportation of hazardous 
materials and/or the increased risk of harm associated with these offenses, particularly for offenses 
involving the knowing, willful, and/or reckless transportation of hazardous materials? 
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7. IMPLEMENT AT ION OF THE INTELLIGENCE REFORM AND TERRORISM 
PREVENTION ACT OF 2004 

Synopsis of Proposed Amendment: This proposed amendment implements a number of provisions of 
the Intelligence Reform and Terrorism Prevention Act of2004, Pub. L. 108-458. Specifically: 

(A) Section 5401 of the Act adds a new subsection (a)(4) to 8 US. C.§ 1324 that increases 
the othenvise applicable penalties by up to ten years for bringing aliens into the United 
States if (A) the conduct is part of an ongoing commercial organization or enterprise; (B) 
aliens were transported in groups of 10 or more; and (C)(1) aliens were transported in a 
manner that endangered their lives; or (2) the aliens presented a life-threatening health 
risk to people in the United States. 

Criminal penalties for violations of8 US. C. § 1324 include fines and terms of 
imprisonment ranging from I year for knowingly bringing in an alien who does not have 
permission to enter the country, 8 US. C.§ 1324(a)(2)(A), up to lifo if a death occurs 
during a violation, 8 U.S. C.§ 1324(a)(I)(B)(iv). Offenses under I8 U.S.C. § I324 are 
referenced to §2Ll.I (Smuggling, Transporting, or Harboring an Unlawful Alien). 

In response to the new offense, the proposed amendment provides three options. Option 
One amends §2LI.l by adding a specific offinse characteristic to account for offenses of 
conviction under 8 U.S. C.§ I324(a)(4). Option Two amends §2LJ.1 by adding a specific 
offense characteristic to account for offenses that involve an ongoing commercial 
organization or enterprise. Option Three provides an upward departure for such 
conduct. 

(B) Section 6702 of the Act creates a new offense at 18 US. C. § 1038 (False Information and 
Hoaxes). which provides as follows: 

(I) In General- Whoever engages in any conduct with intent to convey false or 
misleading information under circumstances where such information may 
reasonably be believed and where such information may indicate that an activity 
has taken, is raking, or will take place that would constitute a violation of 
chapter 2, IO, JJB, 39, 40, 44, 11/, or I JJB of this title, section 236 of the 
Atomic Energy Act of I954 (42 US. C. 2284) or section 46502, the second 
sentence of section 46504, section 46505(b)(3) or (c). section 46506 if homicide 
or attempted homicide is involved, or section 60I23(b) of title 49, shall--

(A) be fined under this title or imprisoned not more than 5 years, or 
both; 
(B) if serious bodily injury results, be fined under this Iitle or imprisoned 
not more than 20 years, or both; and 
(C) if death results, be fined under this title or imprisoned for any 
number of years up to life or both. 

(2) Anned Forces -Any person who makes a false statement, with intent to 
convey false or misleading information, about the death, injury, capture, or 
disappearance of a member of the Armed Forces of the United States during a 
war or armed conflict in which the United States is engaged -
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(A) shall be fined under this title or imprisoned not more than 5 years, or 
both; 
(B) if serious bodily injury results, shall be fined under this title or 
imprisoned not more than 20 years, or both; and 
(C) if death results, shall be fined under this title or imprisoned for any 
number of years or for life or both. 

The proposed amendment references the new offense to §2A6.1 (Threatening or 
Harassing Communications) and adds a cross reference to §2M6.1 (Unlawful 
Production, Development, Acquisition, Stockpiling, Alteration, Use, Transfer, or 
Possession of Nuclear Material, Weapons, or Facilities, Biological Agents, Toxins, or 
Delivery Systems, Chemical Weapons, or Other Weapons of Mass Destruction; Allempt 
or Conspiracy) if the conduct supports a threat to use a weapon of mass destruction. 

(C) Section 6803 creates a new offense at 18 US. C.§ 832, relating to participation in 
nuclear, and weapons of mass destruction, threats to the United States. The new offense 
reads in part as follows: 

(a) Whoever, within the United States or subject to the jurisdiction of the United 
States, willfully participates in or knowingly provides material support or 
resources (as defined in section 2339A) to a nuclear weapons program or other 
weapons of mass destruction program of a foreign terrorist power, or a/tempts or 
conspires to do so, shall be imprisoned for not more than 20 years. 

(b) There is extraterritorial Federal jurisdiction over an offense under this 
section. 

(c) Whoever without lawful authority develops, possesses, or attempts or 
conspires to develop or possess a radiological weapon, or threatens to use or 
uses a radiological weapon against any person within the United States, or a 
national of the United States while such national is outside of the United States 
or against any property that is owned, leased, funded, or used by the United 
States, whether that property is within or outside of the United States, shall be 
imprisoned for any term of years or for life. 

Section 6803 also adds this new offense to the list of predicate offenses at18 US. C. 
§ 2332b(g)(5)(B)(i) and amends §§57 (b) and 92 of the Atomic Energy Act of 1954 
(42 US. C. § 2077(b)) to cover the participation of an individual in the development of 
special nuclear material. 

The proposed amendment reftrences 18 US. C.§ 832 to §2M6.1. 

(D) Section 6903 of the Act creates a new offense at 18 U.S. C.§ 2332g (Missile Systems 
Designed to Destroy Aircraft) prohibiting the production or transftr of missile systems 
designed to destroy aircraft. Specifically, § 2332g reads in part: 

(a) Unlawful Conduct 
(1) In general. Except as provided in paragraph (3), it shall be unlawful for 
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any person to knowingly produce, construct, othenvise acquire, transfer directly 
or indirectly, receive, possess, import, export, or use or possess and threaten to 
use-

( A) an explosive or incendiary rocket or missile that is guided by any system 
designed to enable the rocket or missile to-

(i) seek or proceed toward energy radiated or reflected from an aircraft 
or toward an image locating an aircraft; or 
(ii) othenvise direct or guide the rocket or missile an aircraft; 

(B) any device designed or intended to launch or guide a rocket or missile 
described in subparagraph (A); or 
(C) any part or combination of parts designed or redesigned for use in 
assembling or fabricating a rocket, missile, or device described in subparagraph 
(A) or (B). 

The new offense conduct provides for different criminal penalties. First, any individual 
who "violates, attempts, or conspires to violate, subsection (a)," the criminal penalties 
range from a fine of no more than two million dollars along with a statutory minimum 
term of imprisonment of25 years to life. See 18 U.S. C.§ 2332g(c)(1). Second, any 
person who in the course of a violation of subsection (a) who "uses, attempts or 
conspires to use, or possesses or threatens to use, "any item(s) described in subsection 
(a) will be fined no more than two million dollars in addition to receiving a statutory 
minimum sentence of 30 years to life. See 18 U.S. C.§ 2332g(c)(2). Finally, if the death 
of another person results from a violation of subsection (a), the offender will be fined no 
more than two million dollars and will be given a sentence of life imprisonment. See 18 
U.S. C.§ 2332g(c)(3). 

The proposed amendment references 18 U.S C. § 2332g to §2K2. 1 (Unlawful Receipt, 
Possession, or Transportation of Firearms or Ammunition; Prohibited Transactions 
Involving Firearms or Ammunition) because the types of weapon described in the offense 
would seem to be covered as destructive devices under 26 U.S. C.§ 5845(a). 

(E) Section 6905 of the Act creates a new offense at 18 U.S. C.§ 2332h prohibiting the 
production, transfer, receipt, possession, or threat to use, any radiological dispersal 
device. Section 2332h reads in part as follows: 

(a) Unlawful Conduct 
(1) In general. Except as provided in paragraph (2), it shall be unlawful for any 
person to knowingly produce, constntct, othenvise acquire, transfer directly or 
indirectly, receive, possess, import, export, or use, or possess and threaten to 
use-

(A) any weapon that is designed or intended to release radiation or 
radioactivity at a level dangerous to human life; or 
(B) any device or other object that is capable of onrl designed or 
intended to endanger human life through the release of radiation or 
radioactivity. 

The new offense conduct provides for different criminal penalties. First, any individual 
who "violates, attempts, or conspires to violate, subsection (a), " the criminal penalties 
range from a fine of no more than two million dollars along with a statutory minimum 
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term of imprisonment of25 years to life. See 18 U.S.C. § 2332h(c)(1). Second, any 
person who in the course of a violation of subsection {a) who "uses, attempts or 
conspires to use, or possesses or threatens to use, "any item(s) described in subsection 
(a) will be fined no more than two million dollars in addition to receiving a statutory 
minimum sentence of 30 years to life. See 18 U.S. C.§ 2332h(c)(2). Finally, if the death 
of another person results from a violation of subsection (a), the offender will be fined no 
more than two million dollars and will be given a sentence of life imprisonment. See 18 
U.S. C.§ 2332h(c)(3). 

The proposed amendment references 18 U.S. C.§ 2332h to §2M6.1 because of the nature 
of the offense. Section 2M6.1 covers conduct dealing with the production of certain types 
of nuclear, biological or chemical weapons or other weapons of mass destruction, 
including weapons of mass destruction that, as defined in 18 U.S. C.§ 2332a, are 
designed to release radiation or radioactivity at levels dangerous to human life. 

(F) Section 6906 of the Act creates a new offense prohibiting the production, acquisition, 
transfer, or possession of, or the threat to use, the variola virus. Specifically, 18 U.S. C. § 
175c (Variola Virus), reads, in part: 

(a) Unlawful Conduct 
(1) In general. Except as provided in paragraph (2), it shall be unlawful for any 
person to knowingly produce, engineer, synthesize, acquire, transfer directly or 
indirectly, receive, possess, import, export, or use, or possess and threaten to 
use, variola virus. 

The new offense conduct provides for different criminal penalties. First, any individual 
who "violates, attempts, or conspires to violate, subsection (a)," the criminal penalties 
range from a fine of no more than two million dollars along with a statutory minimum 
term of imprisonment o/25 years to life. See 18 U.S.C. § 175c(c)(1). Second, any person 
who in the course of a violation of subsection (a) who "uses, attempts or conspires to 
use, or possesses or threatens to use, " any item(s) described in subsection (a) will be 
fined no more than two million dollars in addition to receiving a statutory minimum 
sentence of30 years to life. See 18 U.S.C. § 175c(c)(2). Finally, if the death of another 
person results from a violation of subsection (a), the offender will be fined no more than 
two million dollars and will be given a sentence of life imprisonment. See 18 U.S. C. § 
175c(c)(3). 

The proposed amendment references 18 U.S. C. §175c to §2M6.1. The variola virus may 
be used as a biological agent or toxin and, therefore, should be covered under this 
guideline. 

{G) The proposed amendment provides an issue for comment regarding whether the 
Commission should define the term "ongoing commercial organization" and if so, how. 

Proposed Amendment: 

(A) Implementation of Section 5401 of the Act 

§2Ll.l. Smuggling, Transporting, or Harboring an Un lawful Alien 
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* * * 
(b) Specific Offense Characteristics 

* * * 
(7) If [Option One: the defendant was under 8 U.S.C. § 

1324(a)( 4)][0ption Two: the oiTense was part of an ongoing commercial 
organization or enterprise], increase by f2} levels. 

Commentary 

* * * 

Application Notes: 

(Option Three: * * * 
7. 0/l"emes fnmlving Om!oing Cmnmercial Orgw1i:ations or dt:fi:ndant was 

com·ictcd under 8 U.S. C.§ I J24(a}f4)} [the qOimse invoh•t!d an ongoing commerdal organi::ation 
or enterprise], an upward departure may he warramed.] 

* * * 
(B) Implementation of Section 6702 of the Act 

6. THREATENING OR HARASSING COMMUNICATIONS, HOAXES. STALKING, AND 
DOMESTIC VIOLENCE 

§2A6.1. Threatening or Harassing Communications; Jl onws 

* * * 

(c) Cross Reference 

( I) If the offense involved any conduct evidencing an intent to carry out a 
threat to use a weapon of mass destruction. as ddinecl in IS U.S.C. 
§ 2332a(c)(2)(B), (C), and (0). apply §2M6. 1 (Weapons of Mass 
Destruction), if the resulting offense level is greater than that detem1ined 
under this guideline. 

Commentary 

Statutory Provisions: 18 U.S. C.§§ 32(c), 35(b), 871, 876, 877, 878(a), 879, 1038, 1993(a)(7), (8}, 
2332b(a)(2); 47 U.S. C.§ 223(a)(J)(C)-(E); 49 U.S. C.§ 46507. For additional statutory provision(s), see 
Appendix A (Statutory Index). 

* * * 
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APPENDIX A -STATUTORY INDEX 

* * * 
18 u.s.c. § 1037 
18 U.S.C. § I 038 

2Bl .l 
2A6. 1 

* * * 
(C) Implementation of Section 6803 of the Act 

§2M6.1. Unlawful Production, Development, Acquisition, Stockpiling, Alteration, Use, 
Transfer, or Possession of Nuclear Material, Weapons, or Facilities, Biological 
Agents, Toxins, or Delivery Systems, Chemical Weapons, or Other Weapons of 
Mass Destruction; Attempt or Conspiracy 

* * * 
Commentary 

Statutorv Provisions: 18 US. C.§§ 175, 175b, 229, 831, 832. 842(p)(2) (only with respect to weapons of 
mass destruction as defined in 18 US. C.§ 2332a(c)(2)(B), (C), and (D)), 1993(a)(2), (3), (b), 2332a 
(only with respect to weapons of mass destruction as defined in 18 US. C.§ 2332a(c)(2)(B), (C). and 
(D)); 42 US. C.§§ 2077(b), 2122, 2131. For additional statutory provision(s), see Appendix A (Statutory 
Index). 

18 u.s.c. § 831 
IS U.S.C. 832 

* * * 

APPENDIX A- STATUTORY INDEX 

2M6.1 
2M6.1 

* * * 

* * * 

(D) Implementation of Section 6903 of the Act 

§2K2.1. Unlawful Receipt, Possession, or T ransportation of Firearms or Ammunition; 
Prohibited Transactions Involving Firearms or Ammunition 

* * * 
Commentary 

Statutorv Provisions: 18 U.S. C.§§ 922(a)-{p), (r)-(w), {x)(1), 924(a), (b), (e)-{i), (k)-(o), 23J2r:; 26 
U.S. C. § 586I (a)-(/). For additional statutory provisions, see Appendix A (Statutory Index). 
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* * * 
APPENDIX A- STATUTORY INDEX 

* * * 
18 u.s.c. § 2332f 
18U.S.C. § 2332g 

2Kl .4, 2M6. 1 
2K2. l 

* * * 
(E) Implementation of Section 6905 of the Act 

§2M6.1. Unlawful Production, Development, Acquisition, Stockpiline. Alteration, Use, 
Transfer, or Possession of Nuclear Material, Weapons, or Facilities, Biological 
Aeents, T oxins, or Delivery Systems, Chemical Weapons, or Other Weapons of 
Mass Destruction; Attempt or Conspiracy 

* * * 
Commentary 

Statutorv Provisions: 18 U.S. C.§§ 175. 175b, 229, 831, 842(p)(2) (only with respect to weapons of mass 
destmction as defined in 18 U.S. C.§ 2332a(c)(2)(B), (C), and {D)). 1993(a)(2), (3), (b), 2332a (only with 
respect to weapons of mass destruction as defined in 18 U.S. C.§ 2332a(c)(2)(B), (C), and (D)). 2332h; 
42 U.S. C.§§ 2077(b), 2122, 2131. For additional statutory provision(s), see Appendix A (Statutory 
Index). 

* * * 
APPENDIX A - STATUTORY INDEX 

* * * 
18 u.s.c. § 2332h 
18 u.s.c. § 2339 

2M6.1 
2X2.1 , 2X3. 1 

* * * 

(F) Implementation of Section 6906 of the Act 

§2M6.1. Unlawful Production, Development, Acquisition, Stockpiling, Alteration, Use, 
Transfer, or Possession of Nu clear Material, Weapons, or Facilities, Biological 
Agents, Toxins. or Delivery Systems, Chemical W eapons, or Other Weapons of 
Mass Destruction; Attempt or Conspiracy 

* * * 
Commentary 

Statutory Provisions: 18 U.S. C.§§ 175, 175b, 1 75c, 229, 831, 842(p)(2) (only with respect to weapons of 
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mass destruction as defined in 18 U.S. C.§ 2332a{c)(2}(B), (C), and (D)), 1993(a}(2), (3), (b), 2332a 
(only with respect to weapons of mass destruction as defined in 18 U.S. C.§ 2332a(c)(2)(B), (C), and 
(D)); 42 U.S. C.§§ 2077(b), 2122, 2131. For additional statutory provision(s), see Appendix A (Statutory 
Index). 

* ...... 

APPENDIX A - STATUTORY INDEX 

18 u.s.c. § 175b 
18 U.S.C. § 175c 

(G) Issue for Comment 

2M6.1 
2l\il6.1 

* * * 

* * * 

Issue for Comment: Section 5401 of the Intelligence Reform and Terrorism Prevention Act of2004 
added a new subsection (a)(4) to 8 U.S. C.§ 1324 that increases the othenvise applicable penalties by up 
to 10 years if, among other things, the conduct is part of an ongoing commercial organization. However, 
the Act did not provide a definition of the term "ongoing commercial organization." If the Commission 
were to promulgate one of the proposed options that relies on this term as a basis for a sentencing 
increase (either by application of a specific offense characteristic or as an upward departure), should the 
Commission define the term "ongoing commercial organization" and if so, how? 
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8. FALSE DOMAIN NAMES & CAN-SPAM 

Synopsis of Proposed Amendment: This proposed amendment (A) implements the directive to the 
Commission in section 204{b) of the Intellectual Property Protection and Courts Administration Act of 
2004; and (B) implements the new offense in section 5(d) of the Controlling the Assault of Non-Solicited 
Pornography and Marketing Act of2003 ("CAN-SPAM Act'') (15 US. C. § 7704(d)). 

False Registration of Domain Name 

Section 204(b) of the Intellectual Property Protection and Courts Administration Act of2004 directs the 
Commission-

to ensure that the applicable guideline range for a defendant convicted of any felony offense 
carried out online that may be facilitated through the use of a domain name registered with 
materially false contact information is sufficiently stringent to deter commission of such acts... In 
carrying out this [directive], the Sentencing Commission shall provide sentencing enhancements 
for anyone convicted of any felony offense furthered through knowingly providing or knowingly 
causing to be provided materially false contact information to a domain name registrar, domain 
name registry, or other domain name registration authority in registering, maintaining, or 
renewing a domain name use in connection with the offense. 

The proposed amendment implements this directive by providing a new guideline in Chapter 
Three (Adjustments) for cases in which a statutory enhancement under 18 US. C.§ 3559(/)(1) applies. 
Section 3559(/)(1), created by section 204(a) of the Jnte/lectual Property Protection and Courts 
Administration Act of 2004, doubles the statutory maximum term of imprisonment, or increases the 
maximum sentence by seven years, whichever is less, if a defendant who is convicted of a felony offense 
knowingly falsely registered a domain name and used that domain name in the course of the offense. 
Basing the adjustment in the new guideline on application of the statutory enhancement in 18 US. C.§ 
3559(/)(1) satisfies the directive. 

CAN-SPAM 

Section 5(d)(1) of the CAN-SP AM Act prohibits the transmission of commercial electronic 
messages that contain "sexually oriented material" unless such messages include certain marks, notices, 
mtd information. Specifically, the statute requires that the sender of a commercial email message 
containing sexually oriented material: 

(a) include in the subject heading of the email the "marks and notices" prescribed by the 
Federal Trade Commission; and 

(b) include in the message initially viewable to the recipient (i) the FTC's marks and notices; 
(ii) clear and conspicuous identification that the message is an advertisement or 
solicitation; (iii) clear notice of the option to decline to receive further 
messages from the sender; and (iv) the sender's valid physical postal address. 

The sender of a commercial email message that contains sexually oriented material within the 
meaning of the statute is exempted from these notice and labeling requirements only "if the recipient has 
given prior affirmative consent to the receipt of the message." Othenvise, a sender who "knowingly" 
transmits sexually oriented commercial messages email without including the required marks and 
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information shall be fined under title 18, United States Code, or imprisoned not more than 5 years, or 
both. 

The proposed amendment references the new offense,found at 15 U.S. C.§ 7704(d), to §2G2.5 
(Recordkeeping Offenses Involving the Production of Sexually Explicit Materials). Currently, §2G2.5 
applies to violations of 18 U.S. C. § 2257, which requires producers of sexually explicit materials to 
maintain detailed records regarding their production activities and to make such records available for 
inspection by the Attorney General in accordance with applicable regulations. Although offenses under 
15 U.S. C.§ 7704(d) do not involve the recording and reporting functions at issue in cases currently 
sentenced under §2G2.5, section 7704(d) offenses are essentially regulatory in nature and in this manner 
are similar to other offenses sentenced under §2G2.5. In addition to the statutory reference changes, the 
proposed amendment also expands the heading of §2G2.5 specifically to cover offenses under 15 U.S. C. § 
7704(d). 

Proposed Amendment: 

(A) False Registration of Domain Name 

PARTC-OBSTRUCTION AND RELATED ADJUSTMENTS 
* * * 

§3C1.3. Fnlsc Re{Tistrntinn of Domnin Namc 

If a statutory enhancement under 18 U.S.C. § 3559(f)(1) applies, increase by [I ][2][3)[ 4] 
levels. 

C o mme!Jinrv 

1Jockgro1111d: This a({justment implements the directive to Commissio11 in sec/ion 204(h) ofPuh. L. 
108-48]. 

(B) CAN-SPAM 

§2G2.5. Recordkeeping Offenses Involving the Production of Sexually Explicit Materials: 
Failun• to Provide M:ll·l<s in Commercial Electronic Emni l 

* * * 
Commentary 

Statutorv Provisions: 15 U.S. C.§' 770-/(d): 18 U.S.C. § 2257. 
* * * 

APPENDIX A 
* * * 

15 U.S.C. § 6821 2Bl.l 
15 U.S.C. § 7704(d) 2G2.5 
9. MISCELLANEOUS LAWS 

Synopsis of Proposed Amendment: This proposed amendments implements miscellaneous enacted laws 
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as follows: 

(A) The Veterans' Memorial Preservation and Recognition Act of 2003, section 2, created a 
new offense at 18 U.S. C. § 1369 that prohibits the destruction of Veterans' Memorials, 
with a ten-year statutory maximum. Previously, in response to the Veteran's Cemetery 
Protection Act of 1997, the Commission added a two-level enhancement at §2B1.1 (b)(6) 
for vandalizing a National Cemetery. 

The proposed amendment refers the new offense to both §§2B1.1 (Theft, Property 
Destruction, and Fraud) and 2B1.5 (Theft of, Damage to, or Destruction of, Cultural 
Heritage Resources). Reference to both guidelines mirrors the treatment of other 
offenses involving property damage to veterans' memorials. The proposed amendment 
also provides an increase of [2][4)[6] levels in §§2Bl.1 and 2Bl.5 if the offense involved 
a veterans' memorial. 

(B) The Plant Protection Act of2002 increased penalties under 7 U.S. C.§ 7734,/or 
knowingly importing or exporting plant, plant products, biological control organisms, 
and like products for distribution or sale. The statutory maximum for the first offense is 
five years, and for subsequent offenses, ten years. 

Appendix A (Statutory Index) currently references 7 U.S. C.§ 7734 to §2N2.1 (Violations 
of Statutes and Regulations Dealing With Any Food, Drug, Biological Product, Device, 
Cosmetic, or Agricultural Product), which has a base offense level of6. The proposed 
amendment provides two options in response to the increased penalties. Option One 
increases the base offense level in consideration of the increased statutory penalties. 
Option Two provides an upward departure provision within the guideline. This option 
recommends an upward departure because of the expected infrequency of plant 
protection offenses and because it provides the court with a viable tool to account for the 
harm involved during the commission of these offenses on a case-by-case basis. 

(C) The Clean Diamond Trade Act of2003 created a new offense at 19 U.S. C.§ 3901, 
related to the import and export of rough diamonds or any transaction by a United States 
citizen anywhere, or any transaction that occurs in whole or in part within the United 
States. The new offense prohibits an import or export of rough diamonds that evades or 
avoids, or has the purpose of evading or avoiding, or attempts to violate, any of the 
prohibitions set forth in the Act. The statutory maximum is ten years. 

This offense involves importing "conflict" diamonds into the United States for profits 
used towards the overthrow or subverting of legitimate governments in Sierra Leone, 
Angola, Liberia, and the Democratic Republic of Congo. The diamonds, referred to as 
"blood diamonds" or "conflict diamonds, " are imported or exported without being 
controlled by a process known as the Kimberley Process Certification Scheme, which 
legitimizes the quality and original source of the diamond. The violation occurs when the 
diamonds are imported/exported without first being certified through this process or 
when a United States citizen enters into a transaction involving these diamonds without 
the proper certification. The profits from the sale of these rough diamonds are used to 
fund rebel and military activities in the countries mentioned earlier. 
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The proposed amendment references the new offense to §2T3.1 (Evading Import Duties 
or Restrictions (Smuggling); Receiving or Trafficking in Smuggled Property). The 
proposed amendment also revises introductory commentary more specifically to indicate 
that uncertified diamonds are contraband covered by §2T3.1 even if other types of 
contraband are covered by other, more specific guidelines. 

(D) The Unborn Victims of Violence Act of2004 ("Laci & Conner" Law) created a new 
offense at 18 US. C.§ 1841 for causing a death or serious bodily injury to a child in 
utero while engaging in conduct violative of any one of several enumerated offenses. 
Under 18 US. C.§ 1841 (a)(1) and (a)(2)(A), the statutory maximum for the conduct that 
"caused the death oj or bodily injury to a child in utero shall be the penalty provided 
under Federal law for that conduct had that injury or death occurred to the unborn 
child's mother." Othenvise, under 18 US. C. § 1841 (a)(2)(C), if the person engaging in 
the conduct intentionally kills or allempts to kill the unborn child that person shall be 
punished under sections 18 U.S. C. § § 1111, 1112, and 1113 for intentionally killing or 
attempting to kill a human being. 

The proposed amendment references 18 U.S. C.§ I84I(a)(2)(C) to the guidelines 
designated in Appendix A for I 8 US. C. §§ 1111, 1112, and 1 I I 3. 

The proposed amendment references 18 US. C.§ I84I (a)(1) to §2X5.1 (Other Offenses). 
Reference is made to §2X5.1 because, under I8 U.S. C.§ I84I (a)(2)(A), the punishment 
for the offender is determined by the penalty for the conduct which caused the death or 
injwy to a child in utero had that injwy or death occurred to the unborn child's mother. 
For example, if the offender committed aggravated sexual abuse against the unborn 
child's mother and it caused the death of a child in utero, the punishment for the offender 
would be the same as the penalty for aggravated sexual abuse, not the penalty for first or 
second degree murder. There are approximately 65 other statutes listed under I8 U.S. C. 
§ 1841 (b) that require a similar approach Properly designating guidelines for these 
offenses would be challenging. and perhaps confusing. 

In order to permit the courts to determine the most analogous guideline on a case-by-
case basis, a special instruction is provided in §2X5.1 that the most analogous guideline 
for these offenses is the guideline that covers the underlying offense conduct. 

(E) The Farm Security and Rural Investment Act o/2002, created a new offense at 7 U.S. C. 
§ 2156 that prohibits the imerstate movement of animals for animal fighting, with a one 
year statutory maximum. 

The Social Security Administration Act created a new offense under 42 U.S. C. § 1 I 29(a) 
for prohibiting corrupt or forcible interference with the administration of the Social 
Security Administration Act. The statutory maximum is one year if the offense was 
committed only by threats of force, othenvise the statutory maximum is three years. 
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The Consumer Product Protection Act of 2002 created a new offense under 18 US. C. § 
1365(/) for prohibiting the illegal tampering with a consumer product with a statutory 
maximum of one year for the first offense, and three years for subsequent offenses. 

The Justice for All Act of2004 created a new offense under 42 U.S. C.§ 14133 for 
prohibiting the misuse or unauthorized disclosure of DNA analyses. The maximum 
penalty is one year. 

The Video Voyeurism Prevention Act o/2004 created a new offense under 18 US. C.§ 
1801 for prohibiting the knowing capture of an image of an individual 's "private area" 
without that individual's consent, under circumstances in which the individual has a 
reasonable expectation of privacy. The statutory maximum for this offense is one year. 

To address these Class A misdemeanors offenses, the proposed amendment creates a new 
guideline at §2X5.2 (Class A Misdemeanors) that covers all Class A misdemeanors not 
othenvise provided for in a more specific Chapter Two guideline. The amendment 
assigns a base offense level of 6 for such offenses, which is the offense level typically 
applicable to Class A misdemeanor and regulatory offenses. A specific offense 
characteristic is provided for repeated violations. 

Proposed Amendment: 
(A) The Veterans' Memorial Preservation and Recognition Act of2003 

§2Bl.l. Larceny, Embezzlement, and Other Forms ofThcft; Offenses Stolen 
Property; Property or Destruction; Fraud and Deceit; Offenses 
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer 
Obligations of the United States 

* * * 
(b) Specific Offense Characteristics 

* * * 
(6) If the offense involved theft of, damage to, or destruction of, property 

from a national cemetery or veterans' memorial, increase by (2) 
[4](6]1evels. 

Commentarv 

Statutory Provisions: 7 US. C.§§ 6, 6b, 6c, 6h, 6o, I 3, 23; I 5 US. C.§§ 50, 77e, 77q, 77x, 78j, 78JJ, 80b-
6, I644, 6821; I8 US.C. §§ 38, 225, 285-289, 47I-473, 500, 5IO, 553(a)(I), 641, 656, 657, 659, 662, 
664, 1001-I008, I010-I014, 1016-I022, I025, I026, I028, 1029, I030(a)(4)-(5), 103I, I037, 134I-
1344, I 348, 1350, I 36I, I 363, I 369, I 702, I 703 (if vandalism or malicious mischief, including 
destruction ofmai/, is involved), 1708, I83I, 1832, 1992, I993(a)(I), (a)(4). 2113(b), 2312-23I7, 
2332b(a)(I), 270I; I9 U.S. C.§ 240/f; 29 U.S. C.§ 50 I (c); 42 U.S. C.§ 10I I; 49 U.S. C.§§ 30170, 
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46317(a). 60123(b). For additional statutOJy provision(s). see Appendix A (Statutory Index). 

Application Notes: 

1. Definitions.-For purposes of this guideline: 

§2B1.5. 

* * * 
"Trade secret" has the meaning given that term in18 U.S. C.§ 1839(3). 

"Veterans· memorial" mttcms cmy structure, plaqu.t. swllle. or other monume111 desaibed in18 
U.S.C. § I369(a). 

* * * 
Theft of, Damage to, or Destruction of, Cultural Heritage Resources; Unlawful Sale, 
Purchase, Exchange, Transportation, or Receipt of Cultural Heritage Resources 

* * * 
(b) Specific Offense Characteristics 

* * * 
(2) If the offense involved a cultural heritage resource from, or that, prior to 

the offense, was on, in, or in the custody of (A) the national park system; 
(B) a National Historic Landmark; (C) a national monument or national 
memorial; (D) a national marine sanctuary; (E) a national cemetery or 
veterans' memorial; (F) a museum; or (G) the World Heritage List, 
increase by [2)[4)[GJ levels 

* * * 

Commenlarv 

Statutory Provisions: 16 U.S. C.§§ 470ee, 668(a), 707(b); 18 U.S.C. §§ 541-546, 641, 661-662, 666, 668, 
1152-1153, 1163,1168, 11 70, 1361,1369.2232,2314-2315. 

Application Notes: 

* * * 
3. Enhancement in Subsection {b)(2).-For purposes of subsection (b)(2): 

(A) "Museum" has the meaning given that term in 18 U.S. C.§ 668(a)(1) except that the 
museum may be situated outside the United States. 

(B) "National cemetery" fn:rsand ''l:l!taans' mt?morial" ltal'e the meaning given that ienlllhose 
remz:, in Application Note 1 of the Commentary to §2B1.1 (Theft, Property Destruction, 
and Fraud). 

* * * 
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APPENDIX A- STATUTORY INDEX 

18 u.s.c. § 1366 
18 u.s.c. § 1369 

2Bl .l 

28 1.1' 28 1.5 

(B) The Plant Protection Act of2002 

* * * 

* * * 

§2N2.1. Violations of Statutes and Regulations With Any Food, Drug, Biological 
Product, Device, Cosmetic, or Agricultura l Product 

(a) Base Offense Level: 

[Option One: 

(I) [8)[ I 0], if the defendant was convicted under 7 U.S.C. § 7734; or 
(2) 6. othcrwist!.] 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 
[Option Two: 

3. Upword Departure f'rovisions.- Thr::j(,l/owing are circumstances under which em upward 
deparTure may be warranft:'d· 

(.'lj ifr:/Death or bodily injury, extreme psychological injury, property damage or monetary 
loss resulted, an apnw u' depw iw e may be wa11 w1iea'. See Chapter Five, Part K 
(Departures). 

{8) The dt!feudcmtwas convicted zmdt!r 7 U.S. C.§ 773-1.] 

* * * 

(C) The C lean Diamond Trade Act of2003 

3. CUSTOMS TAXES 
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Introductory Commentary 

This Subpart deals with violations of 18 U.S. C.§§ 496, 54I-545, 547, 548, 550, 551, 1915 and 
19 U.S. C.§§ 283, 1436, 1464, 1465, I586(e), I708(b), and 3901, and is designed to address violations 
involving revenue collection or trade regulation. It is intended to deal with sonn• types of contraband. 
such as certain uncertijrc!cl diamonds. bw is not intended to deal with the importation of otht?r types 
contraband, such as drugs, or other items such as obscene material, firearms or pelts of endangered 
species, the importation of which is prohibited or restricted for non-economic reasons. Other, more 
specific criminal statutes apply to most of these offenses. Importation of contraband or stolen goods not 
spec{fical(v cm·ert?d hy this Suhparr would be a reason for referring to another, more specific guideline, if 
applicable, or for departing upward if there is not more specific applicable guideline. 

§2T3.1. Evading Import Duties or Restrictions (Smuggling); Receiving or Trafficking in 
Smuggled Property 

• • • 

Commentary 

StatutoryProvisiom: I8 U.S.C. §§ 496, 54I-545, 547, 548, 550, 551, I9I5; 19 U.S.C. §§ 283, I436, 
I464, 1465, 1586(e), 1708(b). 3901. For additional statut01y see Appendix A (Statutory 
Index). 

• • • 
APPENDIX A- STATUTORY INDEX 

19 u.s.c. § 2401f 

19 U.S.C. § 3901 

2B l.l 
2T3. 1 

• * * 

* * • 

(D) The Unborn Victims of Violence Act of2004 

§2Al.l. First Degree Murder 

* * • 
Commentary 

Statutorv Provisions: I8 U.S. C.§§ 1111, 1841 (aJ(2JfC). 2113{e), 2J18(c}{2), 2332b(a)(I), 2340A; 21 
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US. C.§ 848(e). For additional statutory provision(s), see Appendix A (Statutory Index). 

§2A1.2. Second Degree Murder 

* * * 
Commentary 

Statutory Provisions: 18 US. C. §§ 111 I, 18-JI (aj{2)(C), 2332b(a)(I), 2340A. For additional statutory 
provision(s), see Appendix A (Statutory Index). 

§2A1.3. Voluntary Manslaughter 

* * * 

Commentary 

Statutorv Provisions: I8 U.S. C.§§ III2, 1841 fa)(2}(C). 2332b(a)(I). For additional statutory 
provision(s), see Appendix A (Statutory Index). 

* * * 

§2Al.4. Involuntary Manslaughter 

* * * 
Commentarv 

Statutory Provisions: 18 U.S. C. §§ III2, 18-JI (a)(2)((j, 2332b(a)(1). For additional statutory 
provision(s), see Appendix A (Statutory Index). 

* * * 

§2A2.t. Assault with Intent to Commit Murder; Attempted Murder 

* * * 
Commentarv 

StatutorvProvisions: 18 U.S.C. §§ 113(a)(1), 351(c), 1113, 11l6(a), I751(c), 184/(aJ(2){G'), I993(a)(6). 
For additional statutory provision(s), A (Statutory Index). 

* * * 
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§2A2.2. Aggravated Assault 

* * * 
Commentary 

StatutoryProvisions: 18 U.S.C. §§ 111,112, 113(a)(2), (3), (6), 114, 115(a), (b)(1), 35J(e), 1751(e), 
18-11 (a}(2)(CJ. 1993(a)(6), 2332b(a)(1), 2340A. For additional statutory provision(s), see Appendix A 
(Statutory Index). 

§2XS.l. 
* * * 

Other Offenses 

If the offense is a felony or Class A misdemeanor for which no guideline expressly has 
been promulgated, apply the most analogous offense guideline. If there is not a 
sufficiently analogous guideline, the provisions of 18 U.S.C. § 3553tb] shall control, 
except that any guidelines and policy statements that can be applied meaningfully in the 
absence of a Chapter Two offense guideline shall remain applicable. 

If is convicted under 18 U.S. C. § 184l(a)ll ). apply the guideline that 
covers the conduct the defendant is convicted of having engaged in, as that conduct is 
described in IS U.S.C. 1841(a)(l) and listed in 18 U.S.C . § 1841(b). 

Commentary 

Strmrtorv Provi<;irm: IS U.S.C. § J8.;J(a)(/). 

Application Notes: 

1. Tn Oenerui.- Guidelines and policy statements that can be applied meaningfully in the absence of 
a Chapter Two offense guideline include: §5B1.3 (Conditions of Probation); §5D1.1 (Imposition 
of a Term of Supervised Release); §5D1.2 (Term of Supervised Release); §5D1.3 (Conditions of 
Supervised Release); §5£1.1 (Restitution); §5£1.3 {Special Assessments); §5£1.4 (Forfeiture); 
Chapter Five, Part F (Sentencing Options); §5G 1.3 (Imposition of a Sentence on a Defendant 
Subject to an Undischarged Term of Imprisonment); Chapter Five, Part H (Specific Offender 
Characteristics); Chapter Five, Part J (Relief from Disability); Chapter Five, Part K 
(Departures); Chapter Six, Part A (Sentencing Procedures); Chapter Six, Part B (Plea 
Agreements). 

2. Convictions 11nder 18 f!.S.C. 1841rf.tjfl).-

(A.) l11 (;ellero1.-!fthe defendonr is convicted under 18 U.S C.§ I 841 (a){/). the Chapter 
Two offense guideline thut applies is the guideline that covers the conduct the defendam 
is convicted t'ngaged in. L.L, the conduct l.!lwllich the dt!jendanl is convicted 
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that t·io/ates a provision lis led in 18 U.S. C. § 184 I (b) and that results in !Itt! 
dealh of or bodi(v il?iwy to a child inutao at the lime o/ft!n<:e of conviction. 

(8) Unward Deparrure PNwision.-For q{l'enses under 18 US. C. § 18-1 ](a)( 1). an upward 
departure may be warranted if tilt! <!{limst! le1·e/undt!r rite applicahle guideline dot!s nor 
pNJI'ide an adequate sente11t:t! 10 accounr,I(Jr the death of or serious bodily injur,'ll/O rile 
child in utero. 

Background: Many offenses, especially assimilative crimes, are not lisled in the Siatutory Index or in any 
of the lists of Statutory Provisions that follow each offense guideline. Nonetheless, the specific guidelines 
that have been promulgated cover lhe type of criminal behavior that most such offenses proscribe. The 
court is required to de/ermine if there is a sufficiently analogous offense guideline, and, if so, to apply the 
guideline that is most analogous. Where there is no sufficiently analogous guideline, the provisions of/8 
US. C.§ 3553fb) control. That statute p1 ovides in1 elevantpw; asfollon's . "ln the absence vfan 
applicable sentencing guideh·ne, the coca i shaH iJnpose an apjfi op1 iate sentence, having dne 1 egaJa'foi 
;he pwposes .w£jV12ft in [18 US. C. § 3553] subsection (o)(2j . In the absence of an applicable sentencing 
guideline in the case of an offense other than a pelty offense, the court shall also have due regard for the 
relationship of the sentence imposed to sentences prescribed by guidelines applicable to similar offenses 
and offenders, and to the applicable policy statements of the Sentencing Commission." 

18 u.s.c. § 1832 

18 U.S.C. § IS41(a)( l ) 

18 U.S.C. § 184 1 (a)(2)(C) 

• • • 
APPENDIX A - STATUTORY INDEX 

* * • 
2Bl.l 

2X5.1 

2A 1.1, 2A 1.2. 2A 1.3. 

2A 1.4. 2A2.1. 2A2.2 

* * * 

(E) Guideline for Class A Misdemea nors 

5. ALL OTHER FELONY OFFENSES AND CLASS A MISDEMEANORS 

§2XS.t. Other Fclonv O ffenses 

If the offense is a felony 01 Class A misdemeauot for which no guideline expressly has 
been promulgated, apply the most analogous offense guideline. If there is not a 
sufficiently analogous guideline, the provisions of 18 U.S.C. § 3553tb] shall control, 
except that any guidelines and policy statements that can be applied meaningfully in the 
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§2X5.2. 

absence of a Chapter Two offense guideline shall remain applicable. 

If the offense is a Class/\ misdeml.!anor that has not been n.:fcrcnccd in Appt!ndix /\ 
(Statutory Index) to a specific ofrcnsc guide line. apply §2X5.2 (Class A Misdemeanors 
(Not Covered by Another Spcci fie Offense Guideline)). 

* * * 

C lnss A i\Jiq Jrmrnnors (Not Coven·<! hv Another· Specific Offense (;uid<'l ine) 

ta) Offense Ll.!vel: 6 

(b) Specific Orfi::nse Characteristic: 

( I ) 1 f the defendant committed thl.! instant offense or conviction subsequent 
to sustaining. a conviction under the same provision of law as the instant 
offense of conviction. increase by 2 levels. 

c1 m11nenrun · 

Sf(lfl/lorvPr(Jvisi!lm: 7 US.C. § 2156:/8 U.S.C. §f 1365([), 1.'501: -12 U.S.C. .{{\ 1129(a), /.:1133. 

Anplicotion Note: 

f . In (ieneral. - 111i., guidttline applies ro Class A misdemeanors that clre referenced in 
Appendix A (,\'tcllutm:l' Index) ro rhis guidc!line. This guideline al.HJ ar>plies to Class A 
mi.Hlemeanors /h({/ have 1101 bc!t!ll referenced in Appcmdix ,./. to anorher spt'l'ifh· (!flimse guideline 
in C'lwptt'r T11 ·o. Do not this guideline It> a Class A misclemc:wwr rhclllws heen referenced 
in the Stalutlll:l' /ndt!x ro a guideline or!Jer them this Ollt'. 

7 U.S.C. § 2024(c) 

7 u.s.c. § 2156 

18 u.s.c. § 1121 
18 U.S.C. § 1129ta) 

APPENDIX A-STATUTORY INDEX 

* * * 
281 .1 
2X5.2 

* * * 
2A 1.1, 2A 1.2 

2X5.2 
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"' "' * 
18 U.S.C. § 1365(e) 2NJ.l 
18 u.s.c. § 1365(1) 2X5.2 

* "' * 
18 u.s.c. § 1792 2Pl.3 
18 u.s.c. § 1801 2X5.2 

"' * "' 
42 U.S.C. § 9603(d) 2QI.2 
42 u.s.c. § 14133 2X5.2 

* * "' 

Issue for Comment: The Commission requests comment regarding whether it should reference to 
proposed §2X5.2 any other Class A misdemeanor offense currently referenced in Appendix A to a 
guideline that does not provide a higher offense /eve/than proposed §2X5.2. Are there additional Class 
A misdemeanor offenses not currently referenced in Appendix A that should be included in Appendix A 
and referenced to proposed §2X5.2? 
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10. APPLICATION ISSUES 

Synopsis of Proposed Amendment: This proposed amendment addresses several issues of guideline 
application identified through inquiries made on the Commission's Helpline and at guideline seminars. 
The proposed amendment would make the following changes: 

{A) Modifies the cross reference in §2D1.I (Unlawful Manufacturing, Importing, Exporting, 
or Trafficking (Including Possession with Intent to Commit These Offenses); Attempt or 
Conspiracy) to allow the court to apply §2A1.2 (Second Degree Murder) for cases in 
which the conduct involved is second degree murder. Currently the cross reference only 
allows the court to apply §2Al.1(First Degree even if the conduct does not 
constitute first degree murder. The proposed amendment also adds language that the 
cross reference to §2A1.1 or §2A1.2 should be applied if the offense level is greater than 
that detennined under §2D1.1. 

{B) Adds to Chapter Three a new guideline, §3C1.3 (Offenses Committed While on Release), 
which provides a three-level adjustment in cases in which the statutory sentencing 
enhancement at 18 U.S. C. § 3147 (Penalty for an offense commilled while on release) 
applies. Currently, §2J1. 7 (Commission of an Offense While on Release) corresponds to 
the statutory enhancement at18 U.S. C.§ 3147 and provides for a three-level 
enhancement that is added to the offense level for the offense the defendant commilled 
while on release. However, despite its reference in Appendix A (Statutory Index), 18 
U.S. C.§ 3147 is not a statute of conviction, so there is no basis for requiring application 
of Appendix A. Accordingly, §2J1. 7 may be overlooked. Creating a Chapter Three 
adjustment for 18 U.S. C.§ 3147 cases is consistent with other adjustments currently in 
Chapter Three, all of which also apply to a broad range of offenses. The proposed 
amendment also eliminates commentary regarding a notice requirement. The majority of 
circuit courts have found that there is no notice requirement in order for 18 U.S. C.§ 
3147 to apply. 

(C) Deletes from the Drug Quantity Table in §2D1.1language that indicates the court should 
apply "the equivalent amount of Schedule I or II Opiates" {in the line referenced to 
Heroin), "the equivalent amount of Schedule I or II Stimulants" (in the line referenced to 
Cocaine), and "the equivalent amoulll of Schedule I or II Hallucinogens" {in the line 
referenced to LSD). Although Application Note I 0 sets forth the marihuana 
equivalencies for substances not specifically referenced in the Drug Quantity Table, some 
guideline users erroneously calculate the base offense /eve/without converting the 
controlled substance to its marihuana equivalency. For example. instead of converting 
10 KG of morphine (an opiate) to 5000 KG ofmarihuana and determining the base 
oflense level on that marihuana equivalency (resulting in a BOL of 34), some guideline 
users are determining the base offense level on the 10 KG of morphine (resulting in a 
BOL of 36). The proposed amendment would delete the problematic language and also 
clarify in Application Note 10 that ,for cases involving a substance not specifically 
referenced in the Drug Quantity Table, the court is to determine the base offense level 
using the marihuana equivalency for that controlled substance. 
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Proposed Amendment: 
(A) Cross Reference to Murder Guidelines: 

§2Dl.l. Un lawful Manufacturing, Importing, Exporting, or Trafficking (Including 
Possession with Intent to Commit These Offenses); Attempt or Conspiracy 

* * * 
(d) Cross References 

(I) If a victim was killed under circumstances that would constitute murder 
under 18 U.S.C. § 1111 had such killing taken place within the territorial 
or maritime jurisdiction of the United States, apply §2A 1.1 (First Degree 
Murder) or §2.-\ 1.2 (Second Degree Murder). as arpropriate. if the 
resulting otfensc level is gremcr than tha£ determined under this 
guidelines. 

* * * 

(B) §2J1.7 (Commission of Offense While on Release) 

§1 Bl.l Application Instructions 

* * * 

Commentary 

Application Notes: 

* * * 

6 •·• r 'IC' · o· .. · f · . w lfle case vra ue,rnuw11 sn oeCI 10 a semence a11ue1 1: ..1-,' r enun 1 1 
an Offense ConJnliUed JJ'hil'-e on Release), :1Q..ii §2JJ. 7 (Connnission ufOffinse JJ9Jile Otl Releruc). 

176. * * * 

§2J1.7. Commission of Offense While 011 Rclc.tsc 
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§3CJ.3. 

PART C- OBSTRUCTION AND RELATED ADJUSTMENTS 

* * * 
Commission orOffensr While on Rclcnse 

If a statutory sentencing enhancement under 18 U.S.C. § J 147 applies. increase the 
offense level by 3 levels. 

Cmii/Jlt>lllarv 

A or/ icat ion Note: 

/. Under 18 U.S.C. § 3147, c1 se1lft'nce '!timprisomnentlmtst he imposed in addition to the senft'IICe 
for the zmdl!rlying. o.trense, and the sentenc:f! impri.wmment imposed under 18 U.S. C. § 3 I 47 
must nm consecwi\·eZv to a11y sentence of impriso11ment. the court. i11 ordt?r to 
comply ll'ith the statute, should divide the St!nlence 011 thejudgmelltform hetll'een the sentence 
attrihutahle to the undalying ancl the sentence allributahle to the enhancement. The 
court ll'ill have to ensure that the ''total punishment" rl.!b the sc•men,'t! for the offimse committed 
ll'hile on releasC' p/u<; the sente11ce t?nlwnc:ementunder 18 US.('. § 3 I -17) is in accord 1rith the 
guideline range for the oflense committed while 011 rl!lc!ase. as adjusted by the t•nhcm,·f!ment in 
this Sf!ction. For example. iftht! applicable adjusted guideline rcmge is 30-.37 months and the 
court detl!rmines "total punishment" .36 months is appropriate. a of30 months for the 
underlying <>!limsr:> plus 6 months under 18 U.S. C.§ 31-17H·ould satisfy this requirf!men/. 

JJackvrouncl: Il1is guiddine t.>nab/es the court to determine ami implemeula combined "!Otcl/ 
punishment'' consistem witl1the m•emll structure' o.lthe g uidc!lines. while a/the same time with 
the swrutury requirc!ment. 

(C) "or Equivalent Amount" 

§201.1 Unlawful Importing, Exporting, or Traffickinfl (Including 
Possession with Intent to Commit These Offenses); Attempt or Conspiracy 

* * * 

(c) DRUG QUANTITY TABLE 

Section 2Dl.l(c) (Drug Quantity Table) is amended by striking "(or the equivalent amount of other 
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Schedule I or II Opiates)" each place it appears; by striking "(or the equivalent amount of other Schedule I 
or II Stimulants)" each place it appears; and by striking "(or the equivalent amount of other Schedule I or 
II Hallucinogens)" each place it appears. 

Commentary 

* * * 

Applicaaon Notes: 

* * * 
10. The Commission has used the sentences provided in, and equivalences derived from, the statute 

(21 US. C.§ 841(b)(1)), as the primary basis for the guideline sentences. The statute, however, 
provides direction only for the more common controlled substances, heroin, cocaine, PCP, 
methamphetamine, fentanyl, LSD and marihuana. The D1 ag Eqaivahmcy Tables setfoi t{z below 
p1 a vide conve1 sionfucioJ sjo1 oihe1 substances# which the D1 ag Quantity Tabt'se 1 cje1 s to as 
"equival-ents" ufthese d1 ags. In case controlled substance that is not spec(/ical(v 
re.ferell<:eJ in the Drug Quantity Table, dt.!termine the base offense levt.d us .follows: 

(A) use !he Drug Equivalency Tables to convert the quumizr of the controlled substance 
involved in (df"ense to its equivalent quallli(F 

(B) find the equivalent cJUallfity inlhe Drug Quantity Table: and 

((J use the (!flense [,•vd that corresponds to the equivalent quantity ofmarilwanct as the base 
offense levd jiJr the controlled substancl! invoh.·ed in the ojfense. 

(See also Application Note 5.J For example, in the Drug Etjuivalenc.y Tables. one gram of a 
substance containing oxym01phone, a Schedule I opiate, is to be 11 ewed as the equivalent u/ 
converls to w1 equivalent c;uanlity offive kilograms of marihuana in applying the D1 ug Quantiiy 
Pabk. In a cas,• involving 100 g ofoxymorphone, !he cquivalenl quantity ofmarilwwwwould he 
5000 KG, n·llich corresponds to a base r?/Jt.?nse lew! <?(28 in tht.! Drug Quantizv Tab!<?. 

* * * 
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11. §3Cl.t (OBSTRUCTION OF ADMINISTRATION OF JUSTICE) CIRCUIT CONFLICTS 

Synopsis of Proposed Amendment: This proposed amendment addresses a circuit conflict regarding 
whether pre-investigative conduct can form the basis of an adjustment under §3CJ. 1 (Obstructing or 
Impeding the Administration of Justice). The First, Seventh, Tenth, and District of Columbia Circuits 
have concluded that pre-investigation conduct can be used to support an obstruction adjustment. See 
United States v. McGovern, 329 F.3d 247, 252 (1st Cir. 2003)(holding that the submission of false run 
sheets to Medicare and Medicaid representatives qualified for the enhancement even though the 
administrative audits were not part of a criminal investigation because there was a "close connection 
between the obstructive conduct and the offense of conviction"); United States v. Snvder, 189 F.3d 640, 
649 (7th Cir. 1999)(holding that adjustment was appropriate in case in which defendant made pre-
investigation threat to victim and did not withdraw his threat after the investigation began, thus 
obstructing justice during the course of the investigation); United States v. Mills, 194 F.3d 1108, 1115 
(1Oth Cir. 1999)(holding that destruction of tape that occurred before an investigation began warranted 
application of the enhancement for obstruction ofjustice because the defendant knew an investigation 
would be conducted and understood the importance of the tape in that investigation); United States v. 
Barry, 938 F.2d 1327, 1333-34 (D.C. Cir. 199J)("Given the commentary and the case law interpreting 
§3C1.1, we conclude that the enhancement applies ifthe defendant auempted to obstruct justice in 
respect to the investigation or prosecution of the offense of conviction, even if the obstruction occurred 
before the police or prosecutors began investigating or prosecuting the specific offense of conviction."). 
The Fourth, Sixth, and Eighth Circuits have held that pre-investigation conduct cannot support 
application of the obstruction ofjustice adjustment. See United States v. SelC 132 F.3d 1039 (4th Cir. 
1 997)(conduct occurring before any investigation begins is not encompassed within obstruction ofjustice 
provision of Sentencing Guidelines); United States v. Baggell, 342 F.Jd 536, 542 (6th Cir. 2003) (holding 
that the obstruction ofjustice enhancement could not be justified on the basis of the threats that the 
defendant made to the victim prior to the investigation, prosecution, or sentencing of the offense); United 
States v. Stolba, 357 F. 3d 850, 852-53 (8th Cir. 2004)(holding that an obstruction adjustment is not 
available when destruction of documents occurred before an official investigation had commenced); see 
also United States v. Clayton, 172 F.3d 347, 355 (5th Cir. 1999)(lwlding that defendant's threats to 
witnesses warrant the enhancement under §3C1.1, but stating in dicta that the guideline "specifically 
limits applicable conductio that which occurs during an investigation .... "). 

The proposed amendment would permit application of §3C 1.1 to pre-investigative conduct if that 
conduct was intended to prevent or hinder the investigation, prosecution, or sentencing of the instant 
offense of conviction. Consistent with current application of the adjustment, the pre-investigative conduct 
also must relate to the offense of conviction and all relevant conduct or to a closely related offense. 

The proposed amendment also addresses two other circuit conflicts by amending Application 
Note 4(b) to include "perjury in the course of a civil proceeding (if the perjury pertains to conduct 
comprising the offense of conviction)" and "false statements on a financial affidavit in order to obtain 
court appointed counsel" as examples of conductio which §3CJ .1 normally would apply. 

Proposed Amendment: 
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§3CI.l. Obstructinst or Impeding the Administration of Justice 

If-

(It I) the defendant willfully obstructed or impeded, or attempted to obstruct or 
impede, the administration of justice; 

(2) conduct or ancmpt\!d conduct in subdivision ( I) occurred 
(A) prior to the invl!stigation of 1he instant of conviction. and 
was intended to prevent or hinder the invt:stigation. prosecution. or 
sentencing of the instant offense of conviction; or (B) during the course 
of the investigation, prosecution, or sentencing of the instant offense of 
conviction;: and 

(93) the obsli active conduct or attempted conduct dc!-.cribcd in subdivision (I) 
related to (iA) the defendant's offense of conviction and any relevant 
conduct; or (nB) a closely related offense, 

increase the offense level by 2 levels. 

Commentary 

Application Notes: 

1 Tf . ij '' •c ' ' IE ' ·' b · · · 1 '7tj ' ' ' ' r . llS UtrUSIIIICJll apptaeS ij the UlfllUUI21 S 0 Sll lZCll Ve CUIZUUCl t DC CUll ea UU/1128 the COUI Se Uj 

2. 

3. 

·-J • • · · . · • c ·f • IE • • · (fo. r • , . , r 1e Jnvesnganon, p1 weczn•on, 01 senzenczng tift1e aeJ naant s znszun& V) nsc VJ convtcuon, una 
/B) t 1 t 1 /7 1 r r r t • (fo. c • • t • ' q 7 
( 181Ul€U iO {F lfle aqenaant S U.[ IJSe <:VVCV/lVJCliOIJ U/lU Ullj 1€U:!YUJ2l COIIUllCl1 VI (l Ull 
t' · ' 1 • , r 1 .r r r r . 0 iJCI i'VlSe ClOSeJ I eiUtea case, SUCn US iilUI tifU CO-Ut?) flUUJll. 

In Gei11!1'171.··--Suhdil:ision ( 3) makes ch•ar that. i11 order for an adjuslllll'llf under this section to 
appzr. 1/ze ohstrucFive or aflempted obslructil·l· conduct must be rdaF.td tolhe dr!/.tlldanl's offense 
of com·iction and a11y rele\·antecmduct, or to an ollieJ1visl? closely related l'C/Se, such as I he case 
of a co-defenclant. 

Umimtirm.1· on Armlin'thilitv otAdivslment. - * * * 

Cnwret! Cond11ct General/\·.- * * * 

4. E-r:cunp/eo; ot'Covr_>rccl Conduct.-The following is a non-exhaustive list of examples of the types of 
conductio which this adjustment applies: 
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5. 

6. 

* * * 

(b) committing, suborning, or attempting to suborn perjury. including during tire course of a 
ci\!il pertaining to concluc:t constituting thct offense of conviction; 

* * * 
OJ failing to comply with a restraining order or injunction issued pursuant to 21 U.S. C. 

§ 853(e) or with an order to repatriate property issued pursuant to 21 U.S. C.§ 853(p):: 

(k} threatt.mi11g tltr! victim of the o.tfense in order to prevent the victim from reporting the 
conduct constituting the offense of conviction: 

(/) statements on tlfinanciol (?fiidavir in ordt?r to obtain court-appointed 
CO IInse/. 

This adjustment also applies to any other obstructive conduct in respect to the official 
investigation, prosecution, or sentencing of the instant offense where there is a separate count of 
conviction for such conduct. 

F.xamnles of Comlut'l Nm Covered.- * * * 

"Material" El'idence Defined- * * * 

7. {II(JQ[J/icahilitv of'.:tdiu:itment in Certain ( 

* * * 
8. (irrmpinf!. - * * * 

9. At·coulltahilirv for Sf B!.Jfai(J i(Ai Conduct.-

* * * 
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12. CHAPTER EIGHT- PRIVILEGE WAIVER 

Issue for Comment: The Commission has been asked to reconsider a portion of its 2004 amendments to 
Chapter Eight, the Organizational Sentencing Guidelines, namely, a single sentence of commentary at 
§8C2.5 (g). Section 8C2. 5 provides for the calculation of the culpability score for defendant 
organizations, and subsection (g) provides for graduated decreases in the culpability score if a defendant 
organization has self-reported, cooperated with the authorities, and accepted responsibility. In 2004, the 
Commission added the following sentence to the commentary: 

Waiver of attorney-client privilege and of work product protections is not a prerequisite to a 
reduction in culpability score under subdivisions (I) and (2) of subsection (g) [Self-Reporting, 
Cooperation, and Acceptance of Responsibility] unless such waiver is necessary in order to 
provide timely and thorough disclosure of all pertinent information known to the organization. 

In the Reason for Amendment (see Supplement to Appendix C (Amendment 673)), the Commission stated 
that it expects such waivers will be required on a limited basis, consistent with statements of the 
Department of Justice in the United States Attorneys' Bulletin, November 2003, Volume 51, Number 6, 
pp. I and 8. 

In light of requests to modify or remove this language submitted to tlze Commission in the past 
year, the Commission listed as one of its priorities for the current amendment cycle, the "review and 
possible amendment" of the waiver language in Application Note I 2. At its public meeting on 
November I 5, 2005, the Commission heard testimony from five representatives on behalf of various 
organizations (the American Bar Association, the Association of Corporate Counsel, National 
Association of Manufacturers, the Chemistry Council, the Chamber ofCommerce, the National 
Association of Criminal Defense Lawyers, and former officials of the Department of Justice) about what 
they perceived as the unintended but potentially deleterious effects on the criminal justice process of this 
commentary language. 

Accordingly, the Commission solicits comment on the following: (I) whether this commentary 
language is having unintended consequences; (2) if so, how specifically has it adversely affected the 
application of the sentencing guidelines and the administration ofjustice; {3) whether this commentary 
language should be deleted or amended; and (4) if it should be amended, in what manner. 
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13. CRIME VICTIMS' RIGHTS 

Synopsis of Proposed Amendment: As part of the Justice for All Act o/2004, Pub. L. 108-405, 
Congress provided crime victims various rights during the criminal justice process. These rights are set 
forth at 18 U.S. C. § 3771. Included is the "right to be reasonably heard at any public proceeding in the 
district court involving release, plea, sentencing, or any parole proceeding." 18 U.S. C.§ 377l(a)(4). 
This proposed amendment amends Chapter Six (Sentencing Procedures and Plea Agreements) to provide 
a policy statement regarding crime victims' rights. 

Proposed Amendment: 

§6A 1.5. 

CHAPTER SIX- SENTENCING PROCEDURES, 
:AND PLEA AGREEMENTS, AND CRIM.E VICTIMS' RIGHTS 

* * * 

Crinw Victims' Rights (Policy Statement) 

In any case involving the sentencing of a defendant for an offense against a crime victim, 
the court ..;hall that the crime victim is afforded the rights described in 18 U .S.C. 
§ 3771 and in any other provision of Pcderallaw pertaining to the treatment of crime 
victims. 

Cnmmentarv 

Arl)/ication Note: 

1. Definition- For purposes of/his policy statement, "crime victim" has th11 meaning given that 
term in 18 U.S.C. § 377l(e). 
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14. REDUCTIONS IN TERM OF IMPRISONMENT BASED ON BUREAU OF PRISONS 
MOTION 

Synopsis of Proposed Amendment: This proposed amendment implements the directive in 28 US. C.§ 
994(1} that the Commission "in promulgating general policy statements regarding the sentence 
modification provisions in section 3582(c)(1)(A) of title 18, shall describe what should be considered 
extraordinary and compelling reasons for sentence reduction, including the criteria to be applied and a 
list of specific examples." 

The proposed amendment provides a new policy statement at §1BJ.J3 (Reduction in Term of 
Imprisonment as a Result of Motion by Director of Bureau of Prisons). The policy statement restates the 
statutory bases for a reduction in sentence under 18 U.S. C.§ 3582(c)(J)(A). In addition, the policy 
statement provides that in all cases there must be a determination made by the court that the defendant no 
longer is a danger to the community. Proposed Application Note 1 has two purposes. First, it provides a 
rebuttable presumption with respect to a Bureau of Prisons motion for a reduction based on 
extraordinary and compelling reasons. Second, as stated in 28 U.S. C.§ 994(t), the Note states that 
rehabilitation of the defendant alone shall not be considered an extraordinary and compelling reason 
warranting a reduction. 

Proposed Amendment: 

§1Bl.l3. Reduction in T<'rm of lmprisonnH'nt as :1 Result of Motion bv Dit·cctor of Bureau of 
Prison!' (Policy Sh1tcmcnt) 

Upon motion or the Din:ctor of the Bureau of Prisons under 18 U.S.C. § 3582( c)( I )(A), 
the court may reduce a term of imprisonment if, after considering the factors set forth in 
IS U.S.C. 3553(a), the court determines that-

( I) (A) an extraordinary and compelling reason warrants the reduction; 
or 

(8) the defendant is (i) at least 70 years old; and (ii) has served at 
least 30 years in prison pursuant to a sentence imposed under 18 
U.S.C. § 3559(c) for tht! offense or offenses lor which the 
defendant is imprisoned; 

(2) defendant is nor a danger to the safety of any other person or to the 
cornnwnity, as provided in 18 U.S.C. § 3142(g); and 

(3) the reduction is consistent with this po licy statement. 
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Commentarv 

Applica1ion Notes: 

1. Apnlication o[Suhsection f!)tA).-

(A) £-..;:tmordincwl' and Comnt?lling Rcmsons.-A dt?tenninationmadt? by the Director of the 
lJurl!cllt of Prisons thm a particular case warrants a reduction for extmordinw:v and 
compelling reasons shctlf he considered as such for purposes r?fsubdirision ( l)(A). 

(B) /?('hohilitmion o(tlw /)dendant. - Pnrsuantto 28 US. C.§ 994(0. rehobilitation ofthe 
defendcmt is 1101. hy itself. an extraordimuy r.md compelling reascm fur purpost?s £?( 
subdil"ision (JJ(A). 

2. Annlication o(Suhdil-'isirm f?). - Any reduction made pursuant to a motion l>y the Director q(tht? 
Bureau of Prisons .for the reasons sct forth in suhdil·isions (I) and ( 2) is consistent ll'ith this 
policy statement. 

Boch!rozmcl: This .. stateme111 28 U.S. C. § 994(1). 

Issue for Comment: The Commission reques/s comment regarding: 

(1) Whether the provisions of subdivision (l)(B) should be expanded 10 cover defendants who are at 
least 70 years old and have served at least 30 years in prison pursuant to a sentence imposed 
under any statute provided that the sentence imposed for offense(s) for which the defendanl is 
imprisoned was not life imprisonment. 

(2) /flhe Commission does so expand subdivision (1)(B) as described in paragraph (1), should 
certain offenses be excluded from applicalion of subdivision (l)(B), such as terrorism offenses or 
sexual offenses involving minors. 
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The Honorable Ricardo H. Hinojosa 
· Chair, U.S. Sentencing Commission 

One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, DC 

Dear Judge Hinojosa: 

IJVJ V11Ati 

U.S. Department of Justice 

Criminal Division 

March 28. 2006 

On behalf of the Department of Justice, I am pleased to submit the following comments 
·regarding the proposed amendments to tlie .federal sentencing guidelines and issues for comment 
published in the Federal Register in January 2006. Thank you for addressing these important 
issues. In addition, the Department commends the valuable work the Commission and its staff 
have done over the course of this amendment cycle to assess the impact of United v. 
Booker, including the monthly updates ·and the year report. We look forward to continuing 
to work with )'QU to cmsure a fair sentencing system that serves the interests of justice and the 
American people. · 

IMMIGRATION 

Starting with the inunigration roundtable held in September 2005, the Commission has 
taken an in-depth lo<?k at the current immigration guidelines and identified the biggest problems 
they pose. There was a consensus that the sentencing of re-entry cases needs to be simplified by 
reducing the nl;lll'lber of complex 'determinations associated with prior convictions. In addition, 
the guidelines need to recognize the risk factors and aggravating factors that have been 
increasingly associated with alien smuggling and passport fraud. The Commission's proposals in 
these areas, particularly those addressing alien smuggling, are an important step toward 
addressing these issues. We do, however, have some recommendations, noted below, to improve 
the proposals further. 

Amendments to Section 2Ll. J 

The Department believes the current alien smuggling guidelines under Section 2Ll.l 
result in seotences that rely too heavily on the number of aliens transported, and do not take into 
account many of the risk factors and potential dangers posed by these offenses, such as the 
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growing numbers of children unaccompanied by parents or relatives being smuggled across the 
bordexs under extremely dangerous and inhmnanc conditions. These dangerous conditions have 
resulted in well-publicized tragedies where those being transported have been ·seriously injured or 
killed. Yet often, in se'lltencing the responsible offenders under the guidelines, only the most 
serious injury or the death of one person is taken into account while additional deaths or injuries 
have no impact on the sentencing range. In other cases, aliens being smuggled have been . 
restrained in "safe housesu through fear or intimidation, but the facts do not constitute e;dortion 
or other similar offenses. The guidelines have no enhancement for such conduct The 
Department supports the Commission's effort to address many of these concerns in the proposed 
amendments. 

With regard to offenders who smuggle aliens into this country whose entry is forbidden 
because they are aggravated felons or because they pose other security risks, we believe such 
offenders should receive a higher base offense level even in cases whm: there is no conviction 
under 8 U.S.C. § 1327. Rather, as is in. Section 2K2.1 when certain dangerous firearms are 
involved, higher base offense levels should apply regardless of the offense of conviction. 

Although Option 1 of the proposal provides a base offense level of25 for any "defendant 
convicted under 8 C. § 1327 and Option 2 provides a specific offense ·characteristic for 
defendants who smuggle, harbor, or transport inarunissible aliens under 8 U.S.C. § ·tl82(a)(3), 
we do not see the two as mutually exclusive and support adop,tion of both of these options. We 
would also recommend including aggravated felons in the second option. Morwvcr, the 

very strongly that the_ standard needs to be "strict liabilitY' in·order to provide 
some incentive for smugglers to identity the people they are helpins to move illegally across our 
border, rather than attempting to benefit from conscious ignorance of the background of the 
individuals they are bringing into the United States. 

The Commission's proposals also include amendments changing the table of number of 
aliens involved in the offense; adding an offense characteristic for kidnapping, abducting or 
unlawfully restraining; taking into accol.Ult deaths and bodily injuries that occur during transport; 
and addressing the transportation of minors. The Department fully supports these proposed 
amendments and believes they are necessary responses to the-increased violence and danger we 

seen in these cases and would-result in sentences that serve the purposes of sentencing and 
reflect the threat alien smuggling poses to the United States. 

Passport Fraud 

The Department believes the proposed am·endments to the guidelines pertaining to 
passport fraud offenses are a step in the right direction. However, we recommend a number of 
modifications. ' . 

The current document fraud table in Section 2L2.1 has three tiers for the number of 
documents involved in the offense, the highest of which applies to cases with "1 00 or more)) 
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Cases involving more than 100 documents are addressed by an invited departure in 
Application Note 5. niis construct is problematic because the Department now regularly 
prosecutes cases that involve documents numbering in the high hundreds and low thousands. 
Application NoteS does not provide sufficient guidance to deal with such large figures. As such, 
courts have struggled to fashion appropriate departutes in these cases. While the proposed 
amendment to Section 2L2.1 would increase the top level from 100 to 300 documents, we 
suggest that the Commission add an additional tier or tiers to the tabie to capture a larger number 
of cases· sentenced under this guideline and to give some sense of an appropriate departure in 
Application Note 5 for those oases that exceed the highest figure in the table. 

In addition, document fraud involving non·imrnigration documents does not have a table. 
Rather, the· relevant guideline - Section 2B 1.1 - is driven by pecuniary loss, which is a largely 
meaningless calculation in document fraud cases. Accordingly, the Department recommen:ds the 
sentencing guideline for document fraud cases (which are prosecuted mainly under 18 U.S.C. § 
1 028) be based on an identical table. to the table we propose for Section 2L2.1. As a result, 
sentences would be based on the number of documents rather than their pecuniary value. 

Amendments to Section 2Ll.2 

With the staggering number of unlawful re-entry cases now being prosecuted, we believe 
an important goal of this amendment cycle should be to ensure that the guidelines for the 

, .. tjsl) .fJlc.tors.and.aggravating circumstances presented by criminal alien.S who return to the United 
States after being deported. By accounting for such risks and aggravating circumstances, the 
guidelines will increase deterrence and target those cases where longer sentences and 

. incapacitation are most appropriate. At the same time, we are keenly aware of the burdens the 
large numbers ofthese cases place on. all elements of the criminal justice system and the need.for 
sensible reform that simplifies application of Section 2L1.2·in a fair manner in order to relieve 
the litigation burden on participants in the sentencing process. 

Under the cUrrent Section 2Ll.2, the specific offense require dupli<?ate and 
conflicting analysis when first determining the statutory maximwn penalty and then 

determining which, if any, of the specific offense characteristics apply. Indeed, the "categorical" 
analysis has led to counter-intuitive, ·if not arbitrary, results in some The result is that truly . 
dangerous aliens avoid appropriate punishment on seemingly technical grounds. 

The categorical analysis of qualifying convictions is performed according to the Supreme 
Court's decisions in Taylor v. United States, 495 U.S. 595 (1990), and Shepard v. United States, 
125 S. Ct. 1254, 1261 (2005). Under these decisions, a conviction qualifies as an aggravated 
felony or triggers a specific offense characteristic only (1) jfthe statute of conviction fits within 
the definition of the qualifying offense (for instance, the "modern generic" definition of 

or (2) if the statute of conviction contains offenses that fall within the definition and 
others that do not, and limited judicial records establish that the conviction was for an offense 
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that fits within the definition. This analysis is cumbersome, and obtaining the records 
.is a time-consuming process for prosecutors, defense attorneys and probation officers . 

In addition, pus categorical analysis has sparked a seemingly endless wave of litigation in 
the trial and appellate courts. Eliminating the need for this analysis would greatly reduce the 
workload for participants in the sentencing process and improve the efficiency and reliability of 
sentencing determinations. As such, the Department favors moving towards a system in which 
tb.e length of the prior sentences is the guiding factor. Such a system could still include 
enhancements for prior convictions for certain serious offenses such as murder, rape, kidnaping 
or terrorism. Defendants who believe their sentences were unduly harsh in the underlying case and.therefote trigger too stiff an enhancement could move for downward departures and rely on 
the reports and o'ther records in the underlying case to support their requests, similar to current 
practice. 

Of the options presented by the Commission to address the categorical approach, the 
Department favors Option 1, with one modification! option requires an aggravated felony 
conviction to trigger the enhancements in subsections (b)(l)(A), (B) & (C) ofSection2L1.2. As the Interim Staff Report notes, this would result in one categorical analysis being performed, 
but would not do away with that analysis entirely. 

However. as proposed, this option may create an unduly narrow class of cases subject to the enhancement in subsection (b)(l)(B) through tho use of the tenn "aggravated felony" in that 
subsection. Many of tho crimes included as "aggravated felonies"· in 8 U.S. C. § 11 
including crimes of violence, and theft and burglary offenses,. require an imposed sentence of at 
least 12 months ofimprisonment in Qrder to qualify. As a result, a requirement that a conviction must be an aggravated felony to trigger the enhancement in subsection (b )(l)(B) means only 
defendants who received a sentence between 12 and 13 months of imprisonment would be 
subject to that specific offense characteristic. We suggest that this is not a largo enough of 
repeat criminals to justify a special guideline enhancement. Instead, the Department 
recommends dropping the word "aggravated" from subsection (b)(l)(B), which would result in 
enhancements ranging from four levels, for those defendants convicted of three or more 
misdemeanors or ordinary felonies with a sentence of probation; to 16levels, for defendants 
convicted of aggravated felonies with sentences of imprisonment exceeding 13 months. 

Federal Defenders' Proposal 

The Department is aware that the Commission has (eeeived and is considering a proposal 
drafted by federal defenders to amend Section 2L1.2 . We believe this proposal would 
significantly weaken the guideline by reducing the maximum total offense level for all offenders other than conVicted terrorists to level 16. This would be counterproductive in that it would 
remove the deterrent and incapacitating effect that is present in the existing guideline. Moreover, 
the proposal would raise the burden on the government to establish multiple aggravated felony 
convictions, only to trigger a lower maximum enhancement for aggravated felonies. In addition, 
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the proposal would retain the requirement of performing different categorical analyses to 
determine whether a conviction qualifies both as an aggravated felony and as a qualifying offense 
under the incorporated guideline definitioll3. Weakening the guideline in this fashion would be 
contrary to the intention of Congress, as expressed in its increase to the·penalties in § 1326 as 
part of the Violent Crime Control and Law Enforcement Act of 1994, and in its directive to the 
Commission in the lllegal hnmigration R.efonn and Immigrant Responsibility Act of 1996 to 
increase the base offense level in Section 2L1.2. lt is also bad policy. 

Subsection (b)(l) of the federal defenders' proposal would entitle a defendant to a 
reduction in the base offense level if the defendant returned or remained to visit immediate 
family for such purposes as securing medical treatment or humanitarian care or if the family. 
member is in extremis. Likewise, the proposal entitle a defendant to a reduced offense 
level if the. defendant returned to or remained in the United States because of "cultural 
assimilation." These are matters best left to Congress in the first instance. At present, the 
immigration laws niake no provision for aggravated felons to return to the United States under 
any circumstances. Building a reduction into the Sentencing Guidelines for these purposes 
would contradict the expressed intent of Congress. Moreover, captioning these reductions in the 
form of entitlements is inappropriate. In truly extraordinary cases, where the guidelines do not 
fully take into account the .facts and circumstances of a particular defendant's situation, courts 
have- and always have had- the flexibility to fashion an appropriate departure from the 
guideline range. 

Recognizing that some aliens will re-enter after deportation regardless of the penalty 
imp'Osed actually against the approach supported by the federal defenders. Law 
enforcement at the border is difficult enough as it is without having to apprehend such aliens 
more often because th<?' are receiving less time in prison each time they are caught. Similarly, 
such an amendment will encourage rather than discourage illegal re-entry at a time when such a 
policy is inconsistent with the policies of the President, laws enacted by Congress and the will of 
the American people. 

Issues for Comment 

for the remaining issues for comment. the Department believes that expressly 
requiring terms of imprisonment to trigger the enhancements in subsections (b)( 1 )(A) and 
(b )(1 )(B) would adequately address the issue of drug trafficking offenses resulting in sentences of 
probation. Likewise, theprop9sals adequately address. the application of Section 2L1.2 to felony 
simple po!!session convictions involving large quantities of narcotics that clearly would be 
intended for distribution. Adopting a separate category for such offenses would be very difficult 
to apply in practice due to the restrictions imposed in the Taylor and Shepard decisions. Placing 
imprisonment thresholds on the enhancements in subsections (b)(l)(A) and (b)(l)(B) provides a 
fair and objective method for ensuring that less-serious offenders will be much less likely to face 
those enhancements based purely on a personal-use drug conviction. 
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With regatd to criminal history calculations, we believe the present system of imposing 
adjustments under Section 2L1.2 for all convictions regardless of date is consistent with the 
scheme adopted by Congress in 8 U.S. C.§ 1326 and expressed elsewhere in the immigration 
statutes. Simply put, Congress has made it clear that individuals convicted of aggravated 
felonies are barred from returning without express consent for the remainder of their lives. The 
penalties in 8 U.S.C. § 1326 are not tim(Kiependent; and neither should the penalties imposed 
under Section 2Ll.2. 

The age of a conviction remains a factor in determ.inil)g whether the conviction adds to a 
defendant's criminal history score, which ameliorates the effect of so-called "double--counting., 
Addressing the prior conviction as part of the offense-level calculation as well as the criminal 
history score is appropriate because the defendant's prior conviction is an element of the offense. 
This scheme is consistent with the structure of other guidelines, such as the fireanns guideline in 
Section 2K2.1, that provide offense level enhancements for prior convictions barring 
consideration of those convictions to add to a defendant's criminal history score. We believe the 
current structure is appropriate and need not be amended. 

FIREARMS TRAFFICKING 

Definition ofFireauns 

't!,JVVI 

The Commission's proposal defines firearms ''trafficking'• as a simple ftteann transfer that 
meets certain conditions. The proposal seeks comment on whether it should apply to a single firearm or 
to more than one firearm. On this question, the Department favors having the enhancement apply only 
where the offense and any relevant conduct :involve than one The unlawful transfer of 
more than one firearm demonstrates that the defendant he or she was participating in a scheme 
that is part of the unlawful market in guns. Transferofa singte·fireami1ypicallywill not refleet· 
conscious particjpation in a. scheme and does not justify a significant increase in the length of 
imprisonment. 

The Department is concerned, however, about the proposal being overly broad in some respects 
and under-inclusive in one respect. The proposal requires only a showing of an ongoing unlawful 
scheme when nothing of value was exchanged; showing an unlawful scheme, however, is not required 
when the transfer is for something of value. The proposal also does not require any showing that the 
defendant knew, had reason to believe, or was wilfully blind to the fact that the transfer would be to a 
person whose possession or receipt would be unlawful or who intended to use or dispose of the firearm 
unlawfully. 

Under the Commission's proposed defulltion. proving the existence of a "trafficking" offense 
may be simpler, but the Department notes that the definition leaves the potential for covering conduct 
that is broader than what is regarded as the genuine gun-trafficking problem. For example, under the 
Commission's proposed defmition, a prohibited person with an old felony conviction who has a gun 
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collection (itself prohibited by law) and sells two guns to a non-prohibited fiiend or relative would be 
considered a gun trafficker. Also, a person regularly selling fireanns who is fo\Uld to be dealing 
without a license would automatically be considered a gun trafficker, without any showing that he knew 
he was selling, had reason to believe he was selling, or was wilfully blind to the faot that be was selling 
the guns to prohibited persons. The Department does not think that the definition should result in all 
dealing-without-a-license cases being considered "gun trafficking" cases. The Department 
does not believe that any transfer of firearms by a prohibited person for value should automatically be 
considered firearms ''trafficking." 

On the other hand, the Commission's proposed defioition is under-inclusive in that it covers 
only the transfer and not the receipt of a fireann, even when the recipient is part of a gun-trafficking 
scheme. A person who receives a fireartn as part of a trafficking scheme but who has not yet had an 
opportunity himself to transfer the firearm in furtherance of the scheme·should also be covered by the 
definition ultimately adopted by the Commission. 

. If the conduct covered by the trafficking definition is better tailored to the core trafficking 
conduct involving unlawful schemes to divert f1rearms from lawful commerce to facilitate the 
acquisition of firearms by prohibited persons or others for unlawful purposes, then the Department 
believes a substantial increase in the penalty is justified. With respect to the Commission,s request for 
comment on whether pecwliary gain is necessary for a defendant to qualify as a gun trafficker under the 
proposed enhancement, the Department supports a definition that includes transfeTs for anything of 
value, including drugs. The Department also supports tho provision proposed by the Commission . 
clarifying that the trafficking enhancement applies to illegal transfers that are part of an Wllawful 
scheme, even if nothing of value was exchanged . 

The Department is aware that the federal defenders have proposed a definition of trafficking that 
requires the defendant to have been "engaged in the business of trafficking" by engaging in "the regular 
and repetitive a<:4uisition and transport, transfer or disposition of firearms" with the predominant 
objective in doing so for "livelihood or pro.fif' or criminal purposes or terrorism. We strongly believe 
that this definition is too narrow, essentially limiting firearms trafficking enhancements to cases where 
it can be proved that the defendant was unlawfully dealing in firearms without a license, as it borrows 
the used in defining the latter offense. This ignores the reality that the vast majority of 
trafficking takes place through transactions involving small nwnbers of guns. The definition we 
propose takes this fact into account and more appropriately covers the core trafficking conduct. · 

The federal defenders have also suggested that there is "a serious double counting problem." 
with the Commission1s proposal. We disagree. The Department notes that the enhancements suggested 
presuppose that the additional enhancements based on the number of guns involved under subsection 
(b )(1) would be applicable. Yet we do not oppose having a separate table of enhancements for firearms 
trafficking. If, however, the Commission decides not to have the (b)(l) enhancement apply to the . 
enhancements for trafficking schemes, then the separate table for trafficking enhancements should be 
increased to approximate the cumulative enhancement under the Department's current proposal. 
Because trafficked iireanns frequently are recovered from crime scenes, we believe that the 
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enhancements for WJ!awful firearms trafficking schemes should be significantly higher than those for 
comparable numbers of.fi.reanns involved in a simple unlawful possession case. 

PrQ:posed Firearms Trafficking Enhancements 

The Commission's proposed enhancement for firearm trafficking breaks the enhancement into 
two categories: 2 to 24 firearms and 25 or more fireanns. Because most trafficking takes place through 
transactions involving small numbers of firearms, the Department believes that there should be · 
additional incremental increases between 2 and 25 frrearms. For example, increases could be made for 
cases involving 2 to 7 firearms; 8 to 15 firearms; 16 to 24 firearms; and 25 or· more frrearm.s, or for 
some formulation akin to the existing enhancements in the·Guidelines. The Department believes the 
enhancement should be four levels for the lowest increment, with an additional two-level increase for 
each additional increment, with the highest increment having a 1 0-level enhancement. Together with 
the existing table of enhancements in Section 2K2.1 for the number of fueaims involved in the offense, 
these new enhancements will provide an appropriate increase in punishment for offenses involving a 
gun-trafficking scheme that meets the criteria set forth in the definition provided above. 

In light of the proposed enhancements for firearms trafficking, the Conun.ission should consider 
whether the application note under Section 2K2.1 regarding upward departures should be amended to 
provide that an upward departute may be warranted when, in the case of an offense involving firearms 
trafficking, the nwnber of trafficked frrearms substantially exceeded 25. 

Stolen and Altered or Obliterated Serial Numbers 

The Department strongly supports the Commission's proposal to increase the enhancement from 
two levels to four levels for offenses involving a fireann that had an altered or obliterated serial 
number. Because the intentional obliteration or alteration of a serial number can be intended only to 
make it more difficult for law enforcement to trace the firearm through a licensed seller to the firearm 
retail buyer, serial number alteration or obliteration is a clear indicator of firearms trafficking or an 
intent to otherwise use the frreann unlawfully. We believe the higher enhancement better reflects the 
culpability of this conduct. 

Enhancement for Use ofHigh-Capacity Semiautomatic Fireagns 

The Department also supports the Conunission's proposal to create an upward departure based 
on an offender• s possessjon of a high-capacity semiautomatic fireann. While the possession of large-
papacity ammuni\ion-feeding devices .. and semiautomatic assault weapons is no longer prohibited; the 
potential for hann created by the possession of a high-capacity semiautomatic fireann by those who 
would misuse 1hem or otherwise illegally possess them is significant. 

A provision allowing for an upward departure will afford the sentencing judge the opportunity 
to consider the characteristic of the weapon and the offense on a case-by-case basis without requiring 
the judge to do so as part of the offense-level calculation. The Department favors this upward-
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departure approach over the offense-level approach in light of the fact that possession of such fireanns 
is no longer illegal per se. We also believe that the Commission's proposed definition adequately 
covers the types of firearms of greatest concern, specifically those capable of rendering significant hann 
through the rapid discharge oflarge numbers of rounds without a need to reload. 

"Lesser Harms" 

The Department supports the proposed amendment to Section SK2.11 regarding "Lesser 
Harms." The amendment would prohibit the use of the section in felon-in-possession cases. The 
Department believes this proposed change most accurately captures the purpose behind the Lesser 
Harms provision. Section 5K2.11 allows a sentencing judge to depart when a defendant commits a 
crime that did cause or threaten the harm sought to be prevented by the law at issue. Applying 
Section 5K2.1 1 in felon-in-possession cases directly contravenes the fundamental puxpose for the 
statutory. prohibition. namely to prevent persons who have demonstrated an inability to conform their 
conduct to the requirements of tho law from having control of lethal weapons. Tho harm is the fact that 
the felon is in possession of a firearm; it is irrelevant what the felon's intentions are with respect to that 
firearm. There is no "lesser harm" in a felon-in-possession case. The application of Section 5K2.11 
therefore should be prohibited io. felon-in-possession cases. 

"In Connection With., 

The Commission proposes to remedy a split among the Courts of Appeals in applying the ''in 
with., requimnent for possessing a in burglary and drug cases. The Department 

$-upports the objective of remedying the split among the circuits, but questions whether tho proposal 
will accomplish that objective. The Department is still studying the three options outlined by the 
Commission and has no specific comment to offer with respect to any of them. The Department does 
note a potential drafting error, because subsequent to redesignation, it appears that the Application Note 
should be "13" rather than "14." 

Clarification of "Brandishing: and "Otherwise Used" 

The Department supports the Commission's proposal to elevate the offense level for 
''brandishing, a fueann during the commission of another offense· to the same level currently applied 
for "otherwise using" a firearm during the offense. The proposal is consistent with the definition of 
"brandishing., set out in 18 U.S.C. § 924(c) and appropriately elevates the offense level to the same 
applied for "otherwise used.'' The higher enhancement for "brandishing" to make it consistent with the 
enhancement for "otherwise using" better reflects the. culpability of the conduct than the present 
guideline. Indeed, the Department believes that the proposal should be extended to other Guidelines 
addressing and using'' a firearm during the commission of an offense. 
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AITQRNEY·CLIENT PRNILEGE 

Two years ago, after a lengthy, careful, and deliberative process, and based on the 
recommendation of an ad hoc committee which included-some of the leading organizational and white 
collar crime practitioners, the Commission amended Note 12 to Section 8C2.S, wWch applies to the 
sentencing of business organizations and provides for a reduction in sentence for cooperation. 
Specifically, the section as amended states that waivers of privilege are not a prerequisite to securing a 
reduction in sentence for cooperation, except where necessary to provide timely and thorough 
disclosure of all known pertinent information. The Comntission is now being petitioned to eliminate or 
amend this provision by those who originally sought its inclusion. 

Although the Department did not seek or support the provision, we b-elieve the alternatives 
proposed by the interest groups petitioning the Commission would be counterproductive to legitimate 
and important law enforcement efforts, and as such, we urge you not to revisit this recent amendment. 
Chapter 8 ofthe guidelines is intended to promote greater compliance, self-examination, and 
cooperation with law enforcement lu some cases, voluntarily sharing privileged material is a necessary 
part of that regime. It is important to note that the language at issue applies only in cases in which the 
corporation has already admitted wrongdoing and been convicted of a federal offense. Corporations 
willing to cooperate, by sharing privileged materials if necessary, should get credit for doing so, just as 
individual defenda.nts may have their sentences reduced for providing substantial assistance to the 
.government. 

. The cWTent commentary recognizes that waiver is not necessary for cooperation, except in 
certain circwnstances. The proposed amendments, on the other hand, would provide that non-
disclosure may never be considered in determining whether a corporation has been cooperative. Hence, 
a corporation could claim full credit for cooperation with an investigation- a fact it would no doubt 
tout in the press- without having disclosed proof certain of its guilt. Such conduct would undemrine, 
rather than further, the Commission's efforts to develop greater transparency and ethical conduct by 
corporate management, and would undermine the public's trust in our markets and business 
leaders. Accordingly, the Department respectfully submits that the guidelines should not be amended 
to sanction such an outcome. 

.. 

POLICY STATEMENT ON REDUCfiON IN SENTENCE 

The proposed policy statement deviates from the statutory language in material ways, and the 
Department urges the Commission to track the statutory language more closely in order to avoid an 
interpretation of the policy statement that differs from the plain language of the statute. First, the first 
unnumbered portion of this section omits the following statutory language after the phrase, ''the court 
may reduce a term of imprisonment": 
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... (and may impose a tenn of probation or supervised release with or without 
conditions that does not exceed the unserved portion ofrhe original term of 
imprisonment). 

This is important language that gives courts significant discretion to review the previously-imposed 
conditions of supervised release and. in appropriate cases, extend the term or modify the conditions of 
release. Additionally, the statutory language ''to the extent that they are applicable" is omitted 
following "set forth in 18 U.S.C. § 3553(a)." This language is .useful; instructive, and necessary for 
completeness. By omitting it in the ;policy statement, the inadvertently would suggest that 
the sentencing court must consider all of the factocs set forth in 3553(a), even those that might not be 
applicable in a particular case. 

Proposed Section 1Bl.l3(l)(A) changes the statutory language from "extraordina.Iy and 
compelling reasons/' to "extraordinary and compelling reason." It is not clear why this was changed 
from plural to singular, and it may be a typographical error. However, this could be a potential source 
of confusion and should, therefore, track the statutory language precisely. : 

The Department also notes that the policy statement purports to expand§ 3582(c)(l)(A)(ii)-
which was expressly intended by Congress to be a safety valve for prisoners sentenced under the 1994 
"Three Strikes" law, see House Report 103-463 (March 25, 1994) -to convictions for any other 
offense. It is unclear what authority. the Commission relies upon in attempting to expand tho coverage 
of the statute through the guidelines; In any event, fu the absence of clear Congressional authority, the 
Department does not anticipate authorizing a motion for a reduction in. sentence in a case that fits 
within the Commission's expansion· of the statute . 

In addition to the question of the Commission's authority to expand§ 3S82(c)(l)(A)(ii), tho 
Depa.rtmcnt believes that this sectioz;t of the policy statement will not have any measurable impact. 
either as Congress drafted it or as the Commission proposes expanding it, because of the extremely 
small pool of inmates who will (eventually) meet the highly restrictive criteria. Only about 1.2% of the 
federal inmate population is 66 yearn of age or older. Furthermore, t{:le majority of inmates in the 
custody of the Bureau of Prisons whp are advanced in age (55 years or older), entered Bureau custody 
after committing their offenses at an· advanced age. For example, generally; inmates in Bureau custody 
ages 55 to 64 committed their offen.Ses in the year prior to their 55th birthday; inmates 65-69 committed 
their offenses within the two years prior their 65th birthday; and inmates 70 or older committed their 
offenses within the four years prior tt> their 70th birthday. As a result, few if any elderly inmates will 
ever satisfy the 30 year service requirement. The Department, therefore, simply questions the utility of 
this proposal. · 
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Thank you for this opportunity to provide the Commission with the views, comments, and 
suggestions of the Department of Jtistice. We look forward to continuing to work with the 
to improve the sentencing · 

Sincerely, 

Senior Counsel to the Assistant Attorney General 

. ; 
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PROBATION OFFICERS ADVISORY GROUP 

to the United States Sentencing Commission 

Cathy A. Banist.elli 
Chair, laCircull 

U.S. Probation Office 
Warren Rudman Courthouse 
55 Pleasant St. 
Concord, NH 03301 

Phone# 603-225-1428 
Fax # 603-225-1482 

The Honorable Ricardo H. Hinojosa, Chair 
United States Sentencing Commission 
Thurgood Marshall Building 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

February 9, 2006 

David Wolfe, Vice Chair 
Colleen Rahill-Beuler, 21101 Circuit 

Joan Leiby, 3<4 Circuit 
Elisabeth F. Ervin. 4"' Circuit 

Barry C. Case, S"' Circuit 
Mary Jo Delaney, 6"' Circuit 

Usa Wirick, Circuit 
Jim P. Mittel, 8"' Circuit 

Felipe A. Ortiz. 9"' Circuit 
PhillipMunoz. 10"' Circuit 

Suzanne Ferreira, II"' Circuit 
P. Douglas Mathis, Jr., II"' Circuit 

Deborah Stevens-Panzer DC Circuit 
Timothy Johnson, FPPOA Ex-Officio 

John Fitzgerald, OPPS Ex-Officio 

• Dear Judge Hinojosa: 

The Probation Officers Advisory Group (POAG) met in Washington, D.C. on February 7 and 8, 2006 to 
discuss and formulate recommendations to the United States Sentencing Commission. We are 
submitting comments relating to several issues which were published for comment in January 2006. 

IMMIGRATION: 

Part One: USSG § 2Ll.l: 

National Security Concerns: 

POAG recommends Option One under National Security Concerns as it would require the government 
to make the charging decision at the time of indictment, rather than a probation officer attempting to 
make the determination on facts which may not be readily available and difficult to obtain. 

Number of Aliens: 

As to the number of aliens proposal, POAG identified no application issues but recommends Option 
Two due to the specificity of the table . 

• Endangerment of Minors: 

POAG recommends Option One which makes no distinction relative to the age of the illegal minor as 
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information to establish the age of an illegal minor would be difficult, if not impossible to obtain. 

Offenses Involving Death: 

POAG discussed whether this proposal captures multiple hanns to a large number of victims. If there 
is more than one death, the hann can be addressed in USSG §5K2.1 which lists an encouraged 
upward departure for multiple deaths. However, if multiple victims suffer bodily injury, serious 
bodily injury, or permanent or life- threatening bodiiy injury, is it the intent of the Commission to 
treat cases involving one victim in the same manner as cases involving multiple victims? Perhaps a 
special instruction should be included explaining how this enhancement would apply in a case 
involving multiple victims with a variety of injuries. POAG does agree with the proposal in the cross 
reference to apply the appropriate homicide guideline, rather than solely directing application of the 
murder guideline. 

Abducting Aliens. or Holding Aliens for Ransom: 

The group agrees with the proposed change at USSG §2Ll.l(b)(l0) addressing concerns that 
sometimes aliens are coerced without the use of physical force which is unaccounted for in the current · 
guideline system. Based on our discussion, the group believes this is a separate hann from the 
"typical" smuggling case. The proposed increase appears consistent with the application in USSG 
§2A4.1 and the minimum base offense level in US.SG §2A4.2. 

Part Two: USSG § 2L2.1: 

• Fraudulently Obtaining or Using United States Passports or Foreign Passports: 

POAG would not recommend the inclusion of documents other than passports for the proposed 
enhancements at USSG §§2L2.1 and 2L2.2. Identity documents relating to naturalization, citizenship, 
resident status, and passpdrts provide the basis for the offense of conviction and are therefore 
addressed in the base offense level. It is unclear why identity documents such as drivers' licenses and 
Social Security cards should receive a further increase. In the past, we were told an increase for U.S. 
passports was needed because they were "the gold standard" in identity documents. This factor does 
not seem to apply with respect to other identity documents. In addition, the ease in obtaining other 
identification documents varies from state to state. If the Commission chooses to provide for this 
increase, then an application note is requested addressing a potential double counting issue. 

The group would also suggest adding an application note similar to the note in USSG §2B5.1 
instructing the court not to apply the increase if the documents are obviously counterfeit. 

Alternative Approaches to Sentencing Under USSG §2Ll.2: 

The members recommend Option One in the Alternative Approaches to Sentencing Under §2Ll.2. 
The group has experienced no difficulty in determining whether a sentence of imprisonment 
exceeded thirteen months. However, officers have struggled when trying to interpret a time-served 
sentence less than thirteen months. Obtaining verification from local jails to corroborate the amount 
of time spent in detention is difficult to accomplish in a timely fashion. Option One alleviates this 

• application problem. Furthermore, Option One appears to simplify application of this guideline as the 
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analysis to be made is limited to a determination of aggravated felony and the sentence of 
imprisonment imposed resulting in a more consistent application of the guideline . 

• FIREARMS: 

POAG appreciates the attempt to resolve the issue surrounding the Sunset Provision for weapons 
described in 18 U.S.C. § 921(a)(30). Based on our discussion, courts are handling this issue in a 
variety of manners, whether applying it and granting a downward departure and/or variance, or not 
applying it and giving an upward departure and/or variance, resulting in disparity in sentences 
imposed nationally. POAG's preference is Option One as the upward departure method would not 
resolve the disparity issue. POAG does recommend the definition of "high-capacity semiautomatic 
fireann" be consistent between USSG §2K2.1 and §5K2.17. 

There was great concern that the definition of trafficking as written was overly broad and could apply 
to low level "straw purchasers," some of whom may commit this offense under duress. For example, 
the girlfriend of a weapons trafficker who is a victim of domestic violence buys the weapon(s) and 
does not receive any monetary gain or receives a small amount of drugs for her participation. The 
convicted felon then turns around and sells the weapon on the street for a substantial amount of 
money. Yet, under the proposed definition, if the government cannot prove that the convicted felon 
sold the weapon on the street, the girlfriend would receive a higher sentence. We recognize that 
putting any firearm on the street has the potential for serious harm, however, this proposal may result 
in sentencing disparity. 

If the Commission chooses to use the number of firearms in conjunction with the trafficking 

• 
enhancement, the group perceives a potential double counting issue between USSG §§ 2K2.l(b)(l) 
and (b)(7). POAG requests an application note be provided giving direction as to whether this is 
"permissible double counting." 

POAG believes the majority of the investigations completed by group members involve the exchange 
of guns for drugs. As such, we recommend the trafficking definition include "as consideration for 
anything of value" rather than inserting the pecuniary gain clause. 

The group sees no application issues in raising the enhancement for an altered or obliterated serial 
number, however, members recommend also capturing illegally manufactured guns with no serial 
numbers. 

As the "in connection with" issue has produced ongoing application issues, POAG recommends 
resolution of this circuit conflict. There does appear to be an inconsistency among all three of the 
proposed options and the gun enhancement in USSG §201.1. In Options One and Two, the mere 
presence of the firearm would justify the application in USSG §2K2.1 , however, the standard in 
USSG §2D 1.1 (b)( 1) provides a provision that the adjustment should be applied if the weapon was 
present unless it was clearly improbable that the weapon was connected with the offense. Option 
Three presents an additional application problem for defendants convicted of both drug and firearm 
offenses. It appears mere presence of the weapon is not enough to trigger this enhancement in USSG 
§2K2.1 which would then appear to be inconsistent with the application provision at USSG §2D 1.1 . 

• 

This could also produce disparity in charge bargaining if the defendant is not eligible to receive this 
enhancement in both guidelines. 
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• POAG does not think it necessary to add language prohibiting downward departures in USSG 
§5K2.11 for cases involving a conviction under 18 U.S.C. § 922(g). In some instances where this 
departure has been applied, it appeared to be appropriate given the circumstances of the offense and 
the characteristics of the defendant. Therefore, the group recommends this policy statement be left to 
the Court's discretion based upon the specific facts of each case. 

Officers have difficulty detennining the distinction between the terms "brandishing" and "otherwise 
used." In reviewing the proposed changes, the majority view in Option 2(A) appears to resolve many 
of our concerns, however, the group recognizes there may be some inconsistency between this option 
and the definition of brandishing in 18 U.S.C.§ 924(c). 

STEROIDS: 

Although Option One provides for a more precise measure of the actual amount of steroids, the drug 
analysis could prove problematic due to the many different forms of steroids available and whether 
the DEA or state laboratories are equipped to make a qualitative analysis. Currently, probation 
officers have difficulty in obtaining laboratory results in routine drug cases. We would therefore 
expect greater difficulty in obtaining reports in this specialized area. POAG believes steroids should 
be punished as other schedule m controlled substances. Based on our discussion it appears 
defendants abusing steroids should be treated in a similar fashion as those defendants who abuse other 
schedule ill controlled substances as the groups share many similar characteristics. As such, POAG 
recommends Option Two . 

• 
Regarding masking agents, POAG agrees an enhancement is warranted, however, the current 
definition of a masking agent appears somewhat limited. 

POAG recommends adoption of Option One regarding coaches of athletic activities for the following 
reasons. It is felt many times Chapter Three adjustments are overlooked by the new or inexperienced 
practitioner, whereas Chapter Two specific offense characteristics generally are not.' As such, it 
appears this increase would be applied in a more uniform manner in Chapter Two. Secondly, the 
group recognizes the current proposal is for a two-level increase, however, in our discussions, POAG 
believes there is a large distinction between the coach who provides the substance to a professional 
athlete versus a college or high school athlete. It is recommended that a larger increase be applied to 
a coach for a college or high school athlete to reflect the greater degree of vulnerability of the athlete, 
and the greater degree of influence a coach has over those young athletes. Recognizing this is not a 
current issue for comment, we suggest at a future time, the Commission revisit this issue as to 
whether a distinction should be made between these two groups in Chapter Two. 

When the Commission re-promulgates this emergency amendment as permanent, POAG agrees the 
proposed enhancements pertaining to masking agents and distribution of a steroid to an athlete should 
be expanded to involve any controlled substance as we see no distinction between steroids and other 
controlled substances. 

As to Issue for Comment Two, in this type of quantity-based penalty structure, this change appears 

•

consistent. While we realize there is precedent for the language "mid-level" to "high-level" dealers in 
Amendment 621 regarding 1\IDMA, some members of POAG initially confused the language with a 
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possible Chapter Three role adjustment. POAG takes no position on what offense levels should be 
established . 

• MISCELLANEOUS LAWS: 

The proposed new guideline at USSG §2X5.2 would greatly benefit those districts with numerous 
Class A misdemeanor offenses not referenced elsewhere. We would not recommend consolidating all 
misdemeanor offenses under this new guideline as it could result in charge bargaining practices by the 
parties. 

The suggested language at USSG §2X5.1 is confusing and appears circular. The members felt the 
example in the synopsis more clearly explained the application principals than the guideline as 
written. However, problems appear to exist for multiple offenses. For example, if the indictment 
alleged the death or bodily injury to a child in utero was caused by an assault during the commission 
of a robbery, which guideline should the officer apply? Would the assault guideline, the robbery 
guideline or the higher of the two apply? 

APPLICATION ISSUES: 

POAG agrees with all the recommended changes in this section, many of which have been outlined as 
problematic in our past position papers. We appreciate the Commission's proposals to address these 
issues. 

USSG §3Cl.l - CIRCUIT CONFLICT RE: OBSTRUCTION OF ADMINISTRATION OF 
• JUSTICE: 

The suggested change for pre-investigative conduct appears to unnecessarily complicate the 
application of this guideline and could capture unintended behavior, potentially punishing defendants 
on a broader scope than a relevant conduct standard. This recommended change in all likelihood will 
result in lengthier sentencing hearings to respond to additional objections. 

POAG agrees with the proposal to include "perjury in the course of a civil proceeding," as members 
have previously applied an Obstruction of Justice enhancement for this conduct. However, we do not 
recommend inclusion of "false statement on a financial affidavit" as we do not see a clear connection 
between this conduct and its relationship to the offense of conviction. 

Closing 

We trust you wi ll find our comments and suggestions beneficial during your discussion and appreciate 
the opportunity to provide our perspective on guideline sentencing issues. As always, should you 
have any questions or need clarification, please do not hesitate to contact us. 

Sincerely, 

Cathy A. Battistelli 
. Chair 
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Practitioners' Advisory Group 
A Standing Advisory Group of the United States Sentencing Commission 

The Honorable Ricardo H. Hinojosa, Chair 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

March 15, 2006 

Re: Comment on Omnibus Proposals for 2006 Amendment Cycle 

Dear Judge Hinojosa: 

The Practitioners' Advisory Group ("PAG") submits the following comments to 
the Commission's January 25, 2006 notice, pursuant to 71 FR 4782-4804, proposing 
various sentencing guideline amendments for the 2006 amendment cycle. As always, 
P AG appreciates the opportunity to formally participate in this process. 1 

1. Proposed Amendments to Immigration Guidelines 

PAG submits that the Commission's proposed amendments to the immigration 
guidelines are not appropriate at this time, but rather, should await any Congressional 
action. In the alternative, we address these proposed amendments and provide you with 
our comments. 

a. Interim Staff Report Fails To Provide a Compelling Basis 
For Immigration Guideline Amendments at this Time 

The Interim Staff Report recommends across-the-board increases in the severity 
of immigration sentences, based primarily upon its perception that immigration reform is 
a high Congressional priority. The Interim Report cites an increase in illegal 
immigration, as well as an alleged increase in violence associated with it, as underlying 
Congressional interest in additional immigration reform measures. This Report, 
however, is deficient in several important ways. 

1 PAQ wishes to thank its members Pat Mullin, Mary Price, Tim Hoover, David Debold, Barry Boss, Amy 
Baron-Evans, Anne Blanchard, Margy Love, Richard Crane, and Steve Jacobson, who made various 
contributions to this submission, as well as members Lyle Yurko and Tom Dawson, who made significant 
contributions to PAG's February 23,2006 comment on the Commission's proposed emergency steroids 
amendments, referenced herein. 

', 
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First, the Report repeatedly references H.R. 4437 which, among other things, 
would make illegal presence in the United States a federal crime by increasing the 
statutory maximum sentences from six months to one year and a day. The House 
measure would also increase the severity of penalties for other immigration-related 
offenses. At this juncture, however, this House Bill has not yet received Senate approval. 
The Senate Judiciary Committee only began its markup of a separate immigration bill 
this month, and no Senate vote will occur on any bill until March 27 at the earliest; even 
if a Senate bill passes, it would still need to be reconciled with H.R. 4437 in conference. 
The Senate bills under consideration appear to include Senator (and Judiciary Chair) 
Arlen Specter's proposal that sentencing enhancements be based not on an "aggravated 
felony," but on the length of the sentence for the prior conviction; moreover, under his 
bill, prior convictions would need to be charged in the indictment and proved beyond a 
reasonable doubt. These provisions would differ markedly from the Commission's 
proposals. 

It makes no sense for the Commission to rely upon incomplete, unenacted 
legislation, passed in the House but awaiting Senate review and amendment, as a basis 
for ratcheting up immigration sentences. Rather, the Commission should utilize its 
expertise in crafting amendments to existing immigration guidelines only after Congress 
speaks again on this issue. The immigration issues in Congress are complex, and the 
potential tradeoffs palpable. The Commission should not endeavor to read the tea leaves, 
but instead should await a final word from Congress that might (or might not) then 
trigger the Commission's involvement. 

The Interim Staff Report also fails to proffer meaningful evidence that violence is 
routinely associated with violation of immigration offenses. There is, in fact, only one 
reference in the Report to immigration-related violence - a segment of a television 
program aired January 5, 2006 on CNN. One would have expected the Interim Staff 
Report to contain far.: more compelling evidence of immigration-related violence before 
advancing its position that such violence is an underlying basis for increasing the severity 
of immigration-related sentences. 

Perhaps most significant is the history of increased immigration sentences since 
the inception of the guidelines. Since 1987, there have been 25 separate amendments to 
the immigration guidelines. See U.S.S.G. § 2Ll.l (Amendments 35, 36, 37, 192, 335, 
375,450, 543, 561); U.S.S.G. § 2Ll.2 (Amendments 38, 193, 375, 523, 562, 632, 637, 
658); U.S.S.G. § 2L2.1 (Amendments 195, 450, 481, 524, 544, 563); U.S.S.G. § 2L2.2 
(Amendments 39, 196, 450, 481, 524, 544, 563, 671). Many of these amendments have 

the severity of sentences meted out for immigration crimes. 

For example, re-entry cases under§ 2Ll.2 were originally set at a base offense 
level 6. In year 1988, without explanation, the re-entry's base offense level was raised to 
level8. In 1989, the following year, yet another amendment was imposed that 
distinguished between illegal re-entry and illegal re-entry after deportation for a prior 
felony. A specific offense characteristic was created that imposed a 4-level increase for a 
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defendant who had previously been deported after a felony conviction for a crime other 
than an immigration offense. 

In 1991, the concept of aggravated felonies was introduced into the immigration 
guideline scheme, with a 16-level increase for defendants previously deported as 
aggravated felons. In 1995, yet another amendment was passed which granted further 
potential for increased sentences for re-entry offenses. Thus, within an 8-year span, there 
had been 4 separate amendments that each increased the severity of sentences for re-entry 
cases - often substantially. The guidelines for other immigration offenses, including 
smuggling and document offenses, also have reflected similar guideline increases. 

PAG does not believe that the purposes of sentencing under 18 U.S.C. § 3553(a) 
were advanced through these increased immigration guidelines. Between years 1987 and 
1993, the federal courts saw somewhere between 1,000 and 2,000 immigration cases 
annually. Since then, the rate of immigration cases in the federal courts has exploded. 
In year 2003, 15,066 immigration convictions represented 21.9% of all guideline cases. 
In year 2004, the percentage of immigration cases rose further to 22.5% of all federal 
sentences. According to the Interim Staff Report at page 2, Post-Booker 2005 data 
(January 12, 2005 through November 1, 2005) indicates that 23.1% of all guideline cases 
sentences were immigration offenses. 

• . Though arguments can be made that increased enforcement and fast-track 

• 

programs account for a substantial increase in immigration sentences, the reality is that 
the increased severity of the immigration guidelines has failed to result in deterrence to 
criminal conduct, nor has it protected the public from further crimes as contemplated by 
Congress in enacting 18 U.S.C. § 3553(a)'s sentencing purposes. 

PAG therefore believes that the Interim StaffReport provides no compelling basis 
for an increase in the severity of immigration sentences as contemplated in many of the 
proposed amendments. The Report's reliance upon H.R. 4437 is misplaced; it also fails 
to provide any significant evidence of increased violence and immigration offenses. The 
Report further ignores the 25 amendments to the guideline amendments enacted during 
the past 19 years that have already had the cumulative impact of significantly increasing 
immigration sentences. 

PAG submits that the Commission should await final Congressional action on the 
immigration laws before unilaterally considering additional changes to these guidelines. 

b. Specifically-Proposed Immigration Guideline Amendments 

Should the Commission decide nevertheless to proceed with consideration of the 
proposed immigration amendments, we request that the following comments be 
considered: 

[2J) 
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§ 2Ll.l (Smuggling, Transporting, or Harboring an Unlawful Alien) 

A. National Security Concerns 

The Commission proposes two options for a proposed amendment that would 
increase sentences for defendants convicted under 8 U.S.C. § 1327. Option 1 would 
provide a base offense level of25 where the crime involved an alien who was 
inadmissible because of "security or related grounds," as defined in 8 U.S. C. § 
1182(a)(3). Option 2 would provide a specific offense characteristic with an increase 
somewhere between 2-6 levels for smuggling, transporting, or harboring an alien who 
was inadmissible because of security or related grounds, was convicted under 8 U.S.C. § 
1327, or some other statute. 

We are concerned, among other things, by the very broad sweep ofboth options. 
First, we note that§ 1182(a)(3) encompasses, among other persons, aliens whom the 
Attorney General "knows, or has reason to believe" seek to enter the United States to 
engage in some form of security-related activity. Implementation of these guidelines 
would grant enormous discretion to the Justice Department in determining which aliens 
may be subject to significantly increased penalties. For example, Option 2 could result in 
an 87-108 month guideline level for a defendant suspected of smuggling, transporting, or 
harboring a suspected security risk . 

Also, Option 2's 2-6level increase may be triggered solely upon relevant conduct 
and not require that the crime of conviction involve a security risk. Given that fact, P AG 
believes a heightened standard of proof such as a "beyond a reasonable doubt" standard 
should be utilized in determining whether an increased level is appropriate. It should be 
noted that the guidelines contemplate such a higher standard in addressing hate crimes or 
vulnerable victim enhancements under§ 3Al .l. A similar, higher standard ofproof 
should be applied here as well. 

B. Number Of Aliens 

The Commission's proposal also has two options to amend§ 2Ll.l(b)(2) 
concerning the number of aliens involved in an immigration offense. Option 1 maintains 
the current table under§ 2Ll.1, which provides a 3-level enhancement for offenses 
involving 6-24 aliens, a 6-level enhancement for offenses involving 25-99 aliens, and a 9-
level enhancement for 100 or more aliens. Option 1 's proposal, which further has an 
additional3-level increase for offenses involving 200-299 aliens and an additional 6-levet 
increase for offenses involving 300 or more aliens, has no support in the available data. 
As noted at page 7 of the Interim Report, only 1.4% of all year 2005 post-Booker cases 
involved 100 or more aliens. In egregious cases, a judge can always depart upward from 
the applicable guideline range. There is therefore no reason then to codify the unusual, 
additional punishments as is being proposed in this option . 

C2L-) 
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Nor does the Interim Report provide justification for an additional 3-level 
increase at the lower end of the table as contained in Option 2. There has already been at 
least a 50% increase in sentencing based on the number of aliens, which was adopted in 
1997. No good reason is presented to again increase these sentences. Moreover, as noted 
at page 8 in the Report, relevant conduct allows a court to include not only the number of 
aliens smuggled during the offense of conviction but also those smuggled during other 
smuggling operations related to a common scheme or plan. Any concerns regarding an 
ongoing course of conduct, then, can be met through application of the § 1B 1.3 relevant 
conduct provisions and does not require the proposed additional 3-level increase at the 
lower end of the table. 

C. Endangerment OfMinors 

The proposed amendment also presents two options and an issue for comment 
relating to the smuggling of alien minors. Option 1 provides a potential 6-level increase 
for the smuggling of a minor unaccompanied by a parent. Option 2 provides a graduated 
increase based upon the age of the alien minor, with an additional4-level increase for 
minors under the age of 12 and a 2-level increase where an unaccompanied minor has 
attained age 12 but not yet attained age 16. 

We submit that the Interim Report fails to provide compelling reasons for a 
guideline increase for unaccompanied minors. The provisions of§ 3Al.l (b) already 
provide a guideline increase where vulnerable victims are involved. Smuggled 
unaccompanied minors, where appropriate, would provide a basis for such increased 
sentences under§ 3Al.l(b). Moreover, Judges may upwardly depart outside the 
applicable guideline range in egregious cases. Therefore, this amendment is unnecessary. 

D. Offenses Involving Death 

PAG also finds no justification for the proposed amendment's additional 2-level 
increase through a new specific offense characteristic under U.S.S.G. § 2L1.1(9), with 
cumulative enhancements where both bodily injury and death occur as well as a cross-
reference to§ 2Ll.l(c)(l) which cover deaths other than murder. As noted at page 12 of 
the Interim Report, only slightly over 1% of all § 2Ll.l cases involve an increase for an 
offense involving death. A better course of action would be to maintain the current 8-
level increase for death under§ 2Ll.l(6)(4) and permit judges to upwardly depart from 
the applicable guideline range for egregious cases. If the Commission considers adopting 
this proposal despite our objection, the new guideline at least should be modified to make 
clear that any separate sentencing enhancements for bodily injury and death can only be 
applied where two separate victims exist; otherwise, this would be improper double-
counting . 
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E. Abducting Aliens, Or Holding Aliens For Ransom 

A new specific offense characteristic is proposed where an alien is kidnapped, 
abducted, or unlawfully restrained for a period of time. In this proposed amendment, 
there is a 4-level increase in the base offense level with a minimum level of23. It must 
be noted, however, that this course of conduct is presently criminalized under 18 U.S. C. § 
1203, which imposes sanctions up to life imprisonment and, where appropriate, death for 
hostage-taking. The applicable guidelines for such an offense are found under § 2A4.1. 

Therefore, the almost 7Yl% of all instances involving hostage-taking, cited in a 
2005 Immigration Coding Project, are already subject to prosecution under 18 U.S.C. § 
1203, with severe potential sanctions. The proposed amendment to§ 2Ll.1 to cover 
alien hostage-taking would be duplicative of existing law and is therefore unnecessary. 

§ 2L2.1 (Trafficking In A Document Related To Naturalization, Citizenship, 
Or.Legal Resident Status, Or A United States Passport; EtCetera) and§ 
2L2.2 (Fraudulently Acquiring Documents Related To Naturalization, 
Citizenship, Or Legal Resident Status For Own Use; Et Cetera) 

A. Number ofDocuments 

• The proposed amendment to § 2L2.1 provides two options to amend the specific 
offense characteristic involving the number of documents and passports involved in the 
offense. Employing the same model as set forth in the proposed amendment to § 2L1.1, 
these options create additional increased levels at, respectively, the higher or lower end of 
the table. 

• 

The Interim Report provides no basis for the proposed increase in sentences based 
upon the number of documents, but rather reiterates at page 15 that document guideline 
sentencing was first initiated in 1992 to include a specific offense, and was the subject of 
increased sentencing in 1997. The Interim Report fails to recite any data or other sound 
reason that supports the proposed increase in severity of punishment based upon the 
number of documents involved. This amendment should not be approved. 

B. Fraudulently Obtaining Or Using U.S. Passports Or Foreign Passports 

While we do not dispute the symmetry argument raised by the Commission that 
the 4-level increase in§ 2L2.l(b}(3) (defendant knew that passport and visa was to be 
used to facilitate the commission of a felony offense other than an offense involving 
violation of immigration laws) should also encompass fraudulent use of a United States 
passport to faci litate an immigration crime, there is no compelling justification for the 
proposed two-level increase where a foreign passport is used. We further concur with the 
Federal and Community Defender's proposal that a downward adjustment for obviously 
counterfeit documents be added if this proposal is enacted over our objections, since the 
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bearer's ability to evade detection or cross international borders will not be significantly 
enhanced by use of such a document. 

§ 2L1.2 (Unlawfully Entering Or Remaining In The United States) 

The Commission presents five separate options modifying the current illegal re-
entry guideline. Four of these options require the continued use of a 16-level 
enhancement under§ 2Ll.2(b)(l)(a), implemented in November 2001. 

According to the Interim Report, 49.3% of all "unlawfully entry" or "tmlawfully 
remaining in the U.S." cases were subjected to a 20-year statutory maximum penalty, as 
their removal was subsequent to a conviction for commission of an "aggravated felony". 
Of those cases, the majority received the 16-level increase provided under the guidelines. 

The initial issue the Commission should address is whether implementing a 
threefold level increase (eight levels to 24levels) is warranted in these cases. We find 
that the proposal set forth by the Federal and Community Defenders, which is similar to 
the structure of the fireanns guideline, presents a more appropriate means of 
enhancement based upon the nature and number of prior felony convictions. 

We are further concerned that the proposed use of the statutory definition of 
"aggravated felony" in Options 1, 2, and 3 would create the distinct possibility that 
persons with only a misdemeanor conviction could see their sentences drastically 
increase, after being deemed an aggravated felon under 8 U.S.C. § 1101(a)(43)(G). A 
defendant may then be subject to a potential 8-12 level enhancement. In our experience, 
one of the most difficult (if not impossible) tasks we have ever faced in our practice is to 
try to rationally explain to any person, much less an immigrant with broken English, how 
a misdemeanant with no felony restrictions can nevertheless be classified as not only a 
felon, but also an aggravated felon. In 2001, the Commission at least ameliorated some 
of the effects of overbroad "aggravated felony'' classifications by reducing this 
enhancement for certain individuals who were deemed aggravated felons under the 
statute, while reserving the 16-level enhancement for the most serious offenses. 
has changed in the past five years. The facts and general principles of proportionality do 
not warrant drastically increasing the sentences of misdemeanants and other individuals 
convicted of non-violent offenses. 

We further oppose Option l's reliance upon 18 U.S.C. § 924 for the definition of 
"drug trafficking offense". While the Interim Report at pages 27-28 reflects the 
Commission's desire to tie all immigration drug trafficking offenses to the statutory 
definition, including those cases in which an individual pleads guilty to possession of a 
controlled substance where the amount involved would reflect trafficking rather than 
simple possession, there is a growing circuit split over application of the statutory term 
"drug trafficking," which already impacts upon the guideline application of this statute . 
In fact, the Solicitor General has urged the Supreme Court to resolve the matter in Lopez 
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v. Gonzalez, No. 05-527 (U.S. Jan. 24, 2006), which addresses this issue. We urge the 
Commission to defer further action on this issue pending Supreme Court consideration. 

As to Option 5 (which creates a significantly higher base offense level and then 
for a possible reduction based on the nature of the prior conviction), we believe 

that a troubling precedent would be set if this option is adopted, as the burden would lie 
upon a defendant to justify a reduction by establishing facts relative to a prior conviction. 
This proposal, even if it could pass constitutional muster (which we doubt), would be 
unwise. Even beyond the fact that these defendants are likely to have limited English 
language skills and even more limited understanding of the American legal system that 
may hinder their ability to find and prove facts about prior convictions, there are the 
practical limits stemming from even competent and diligent defendant's counsel's 
inability to run NCIC criminal history checks, or to obtain copies of former prosecutors' 
or agents' case files - limits that federal prosecutors and their agents would not face, at 
least to the same degree. Prosecutors have always had this burden of proving prior 
convictions - and they will continue to have the burden where prior convictions are an 
element of the offense- including under 8 U.S.C. § 1326(b). The government already 
has systems in place to allow it to conduct research and meet this long-established 
burden; defendants' counsel (especially appointed counsel) have few or none. In sum, 
P AG believes it makes no sense to suddenly shift this burden only in this singular context 
of immigration sentencing enhancements. Rather, the government should continue to 
shoulder this burden of proving prior convictions justify higher sentences. 

In sum, for all the reasons stated herein, we request that the Commission postpone 
any further action on these proposed immigration amendments until Congress has 
affirmatively acted on this issue, and clarified the issues the Commission should consider. 
Congress, if it does soon enact new immigration legislation, should not then be presented 
with additional (or even contrary) submissions from the Commission that would then 
need to be considered anew by Congress before the October 31, 2006 deadline. 

2. Proposed Amendments to Firearms Guidelines 

a. Introduction 

P AG offers the following comments on certain of the proposed amendments to 
the Guidelines covering fuearm offenses. For those proposals on which we do not 
comment, we join in the positions outlined by the Federal Public and Community 
Defenders in their March 9, 2006 letter to the Commission. 

b. Special Offense Characteristics for Trafficking in Firearms 

P AG adopts the conunents on this set of proposed amendments made by the 
Defenders. See March 9, 2006 Letter from Jon Sands to the Honorable Ricardo H . 
Hinojosa, as well as the alternative proposed by the defenders. We share the Defenders' 
concern about the dissonance between the Commission's proposed language defining 
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trafficking and that contained in 18 U.S.C. § 921(a)(21)(A-F)&(a)(22) and readily 
appreciate the risk to defendants whom Congress would not consider traffickers but who 
would be treated as such by the Guidelines' elastic definition. 

c. Stolen and Altered or Obliterated Serial Numbers 

The proposed amendment to U.S.S.G. § 2K2.1(b)(4) should be rejected. Whether 
or not the amendment is adopted, § 2K2.1 (b)( 4) should be amended to require that the 
enhancement should apply only if the defendant had knowledge either that the fireann 
was stolen or that it had an altered or obliterated serial number. 

The existing 2-level enhancement for possessing a firearm that is either stolen or 
has an obliterated serial number is already a strict liability provision, and results in 
double-counting. The effect is to increase punishment even though, in almost all fireanns 
offenses, the fact that the firearm is stolen or has an obliterated serial number has nothing 
to do with the offense of conviction, and likely did not make the firearms possession 
more dangerous or conceal any other crime. That is the obvious effect of current 
Application Note 8, which provides that the aggravating enhancement applies even where 
the defendant does not know and has no reason to believe that the firearm was stolen, or 
that the serial number was altered or obliterated. Absent such knowledge, P AG believes 
that a felon who possesses a weapon that he does not know is stolen commits no more 
serious an offense than a felon who possesses a weapon that has not been stolen. Thus, § 
2K2. l (b)(4) already works an enhancement without any clear purpose or connection to 
increased culpability. 

With an already shaky basis for the enhancement as it presently exists, the 
proposed amendment would raise the number oflevels for having an altered or 
obliterated serial number to 4, from 2. There is no plausible justification for raising the 
enhancement and putting it on par with the large, 4-level specific offense characteristics 
that actually have some value in appropriately measuring the increased seriousness ofthe 
offense, such as§ 2K2.l(b)(5). And the only justification offered - that "[t]he 3-level 
increase reflects the difficulty in tracing fireanns with altered or obliterated serial 
numbers" -is insufficient to support the four-level increase, for several reasons. 

First, this "difficulty" in tracing altered firearms appears to be the reason for the 
current two-level enhancement. It does not justify any particular number of levels for an 
enhancement beyond a 2-level enhancement, and certainly does not justify a 4-level 
enhancement, the type typically reserved for particularly aggravating specific offense 
characteristics. 

Second, this "difficulty" does not have any relationship with the federal crime of 
being a felon-in-possession, or federal gun possession crimes generally, since knowing 
the serial number does not in any way make proving the offense more difficult or allow 
an offender to escape detection. A person or felon standing on a street comer with a gun 
in his waistband is guilty of the offense of possessing a firearm with an obliterated serial 
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number or being a felon in possession, period. 

Third, it is subject to debate whether this "difficulty" even exists. In our 
experience, the "tracing" of firearms recovered by law enforcement is not a normal or 
even usual part of federal firearms prosecutions, either by federal authorities or state and 
local police that make street arrests that are later adopted for federal prosecution. The 
most that will happen is that the firearm's serial number is entered into an agency 
database to discover where and when it was manufactured, sold and the like. But rarely 
is there ever any additional investigation to determine whether the firearm was illegally 
sold or transferred at a previous point. It simply does not occur. At the same, time, 
federal law enforcement has a series of tools at its disposal to discover the actual serial 
number or path the weapon traveled to reach the defendant's hand, clothes or car. These 
include a cooperation reduction, laboratory work to "recover" the serial number, and old-
fashioned investigation techniques (such as the use of informants, witness interviews). 

While the Commission should reject the proposed amendment, whatever it does it 
should add a knowledge requirement to the specific offense characteristic. A knowledge 
requirement, even under the softer "knew or had reason to believe" standard, will ensure 
that the purported increased harm from having a firearm with either of these 
characteristics is applied only where that harm actually bears on the federal offense by 
the possessor's knowledge of the characteristic at issue . 

d. "In connection with" in Burglary and Drug Offenses 

The Corrunission should adopt Option Three, because it is the only option that is 
consistent with the standard in the clear majority of circuits. This majority-endorsed 
standard does not permit application of the enhancement (and does not allow an 18 
U.S.C. § 924(c) charge to be sustained) where the possession of the firearm is merely 
coincidental to another felony - even where the other felony is a drug offense. Also, 
Option Three is the option that accurately reflects the holdings of a clear majority of 
circuits that a § 2K2.1(b )(5) enhancement cannot be applied in the case of a 
contemporaneous burglary where firearms are stolen but not otherwise used. 

As the Corrunission's synopsis to the Amendment recognizes, an unquestioned 
majority of circuits have adopted the standard for applying the enhancement from Smith 
v. United St.ates, 508 U.S. 223 (1993), and interpret the "in connection with" language in 
U.S.S.G. § 2K2.1(b)(5) consistently with the "in relation to" language in 18 U.S.C. § 
924(c). See, e.g., United States v. Spurgeon, 117 F.3d 641 (2d Cir. 1997) (per curiam); 
United States v. Wyatt. 102 F.3d 241.247 (7th Cir. 1996); United States v. Nate, 101 F.3d 
1000, 1003-04 (4th Cir. 1996); United States v. Thompson, 32 F.3d 1 (1st Cir. 1994); 
United States v. Routon, 25 F.3d 815 (9th Cir. 1994); United States v. Gomez-Arrellano, 
5 F.3d 464 (1Oth Cir. 1993). This is a rigorous standard that provides: 
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·So long as the government proves by a preponderance of 
the evidence that the firearm served some purpose with 
respect to the felonious conduct, section 21<2.1 (b)( 5)'s 'in 
connection with' requirement is satisfied; conversely, where 
the firearm's presence is merely coincidental to that 
conduct, the requirement is not met. 

Spmgeon, 117 F.3d at 644 (quoting Wyatt, 102 F.3d at 247). 

The majority of the circuits that have decided the issue also will decline to apply 
the enhancement when fireanns are possessed as the result of a burglary, but are not 
otherwise used. United States v. Blount, 337 F.3d 404,407-410 (4th Cir. 2003); United 
States v. Fenton, 309 F.3d 825, 826 (3d Cir. 2002); United States v. Szakacs, 212 F.3d 
344 (7th Cir. 2000); United States v. 165 F.3d 1032 (6th Cir. 1999); United 
States v. Sanders, 162 F.3d 396 (6th Cir. 1998); see also United States v. Lloyd, 361 F.3d 
197, 201-204 (3d Cir. 2004).2 

Adopting Option One or Option Two would not clarify current U.S.S.G. § 
21<2.1 (b )(5), but instead would effectively override almost every circuit that has ruled on 
the applicable standard, and the application of that standard to the burglary context. 
Options One and Two would overrule the correct standard and replace it with a loose, 
automatic standard that would apply the enhancement even if the possession of the 
fireann was coincidental - in all cases under Option One, and in all drug cases under 
Option Two. Put another way, the appropriate standard under the case law would be 
eviscerated by Option One and Option Two, not as a matter of resolving any circuit split, 
but simply by watering down the Guideline to make the enhancement a strict liability 
provision, regardless of whether the offense conduct justified any increased punishment. 
These options therefore should be rejected- especially for the stiff 4-level enhancement 
that this specific offense characteristic provides. 

Finally, the apparent purpose of the original Guideline enhancement was to 
enhance a sentence where there was an increased danger or other criminal conduct that 
was facilitated by gun possession. · As the majority of courts have recognized, there is no 
"other criminal conduct" when a burglary occurs and guns, not used, often unloaded and 
not even held in hand, are taken away. Moreover, the offense is not made more 

2 In the Third, Fourth, Sixth and Seventh Circuits, the Guideline as presently written is not applied in the 
case of a burglary when ftreanns are taken because the frreanns are not possessed in connection with 
another felony offense (the Fourth Circuit), or the burglary is not "another felony offense" for purposes of 
U.S.S.G. § 2K2.1(b)(5) (the Third, Sixth and Seventh Circuits). And in the minority of circuits that would 
allow the enhancement to be applied, at least one of those circuits (the Fifth) allows the enhancement based 
on its minority-view standard of"in connection with" that is different than almost every other circuit. 
United States v. Blount, 337 F.3d 404,407-410 (4th Cir. 2003); United States v. Kenney, 283 F.3d 934 (8tb 
Cir. 2002); United States v. Amzstead, 114 FJd 504 (5th Cir. 1997); see also United States v. Hedger, 354 
F.3d 792 (8tb Cir. 2004); United States v. English, 329 F.3d 615 (8tb Cir. 2003). 
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dangerous when guns are possessed in this fashion. Option Three accounts for this; it 
allows the enhancement to be applied when there is actual additional criminal conduct 
beyond the burglary, and an upward departure is always available when there is no other 
felony offense or use of the firearm, but the sentencing judge believes an enhanced 
sentence is required. As the Fourth Circuit, in interpreting current§ 2K2.l(b)(5), has 
explained, the purpose of the enhancement is to provide increased punishment where the 
offense was made "more dangerous by the presence of the fireann .... " Blount, 337 
F.3d at 406. With that said, the Blount court ruled that the enhancement could not be 
applied in the garden variety burglary context. That common sense, majority 
interpretation, shared by then-Judge Ali to (authored the Lloyd opinion), Chief Judge 
Wilkins (authored the Blount opinion) and Judge Easterbrook (joined in the Szakacs 
opinion), and grounded in the appropriate standard for applying the "in connection with" 
language, should not be disturbed. 

In maintaining the clear majority standard, and following the lead of a majority of 
circuits have ruled on this precise issue, the subdivision (C) language should be amended 
to reflect that a burglary as discussed in Option Three is not "another felony offense." 
This will maintain the current circuit majority interpretation of"another felony offense" 
in the current Guideline . 

e. Lesser Harms and Felon in Possession 

Without explanation, the Commission proposes to bar departures based on lesser 
harms under U.S.S.G. § 5K2.11 to anyone convicted under 18 U.S.C. § 922(g), which 
prohibits felons from possessing firearms. PAG opposes this blanket prohibition because 
the scope is unprecedented, the change is unwarranted (stemming neither from a circuit 
split nor from any obvious need to resolve a situation that the courts are not already 
equipped to handle), and the offense-specific prohibition is so random and inexplicable 
that it suggests the action may be motivated by concerns other than those that should 
inform guideline amendments. 

First, the scope of this prohibition is unprecedented. The Commission has from 
time to time defined classes of departures as prohibited or discouraged, sometimes 
because they were placed off-limits by the Sentencing Reform Act itself.3 These 
restrictions apply to all cases where a departure might otherwise be entertained. 
However unwise such blanket prohibitions may be, they apply, with "majestic equality," 
to thieves, drug dealers and fraudsters alikc.4 P AG is aware of no situation, however, in 

3 See e.g., U.S.S.G. §§ 5Hl.4, Drug or Alcohol Dependence; 5H1.10, Race, Sex, National Origin, 
Creed, Religion and Socio-Economic Status; 5H 1.12, Lack of Guidance as Youth and Similar 
Circumstances. 

4 "The law in its majestic equality forbids the rich as well as the poor to sleep under bridges, to 
beg in the streets, and to steal bread." Anatole France, The Red Lily, Chap. 7, available at: 
http:/leducation.yahoo.com/reference/guotations/guote/33040 {last visited March 12, 2006). 
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which the Commission has forbidden a departure for one class of offenses but retained it 
for all others.5 And we can discern no reason to do so here. 

The Commission's restraint in this respect is consistent with its general approach 
to departure policy. Congress provided for departures from the guidelines where the court 
finds "an aggravating or mitigating circumstance of a kind. or to a degree, not adequately 
taken into consideration by the Sentencing Commission in formulating the guidelines that 
should result in a sentence different from that described." 18 U.S.C. § 3553(b ); see also 
§5K2.0. According to the Commission, it adopted its departure policy for two reasons: 

First, it is difficult to prescribe a single set of guidelines that encompasses 
the vast range of human conduct potentially relevant to a sentencing 
decision .... Second, the Commission believes that despite the courts' 
legal freedom to depart from the guidelines, they will not do so very often. 
This is because the guidelines, offense by offense, seek to take account of 
those factors that the Commission's data indicate made a significant 

in pre-guidelines sentencing practice.6 

These observations obtain in felon-in-possession cases just as in other cases for 
which the Commission would not forbid lesser harms departures. The vigorous departure 
case law confirms the Commission's first observation that the guidelines cannot be 
expected to account for the range ofhuman conduct and condition.7 The scarcity of 
lesser harms departures also bear out the Commissions prediction. Despite what must be 
the rather tantalizing prospect that a court can account for lesser harms at sentencing that 
could not be credited at conviction, the departure is extremely rarely invoked. Between 
2000 and 2003 lesser harms departures comprised fewer than 1 percent of all departures.8 

While it is impossible to determine from available data, P AG is confident from our 
experience that felon-in-possession cases comprise a very small subclass of these 
already-infrequent "Lesser Harms" departures. 

5 Of course, Congress in the Protect Act limited the application of certain departures in certain 
offenses involving crimes against children, see United States v. Van Leer, 270 F. Supp. 2d 1318, 1321-22 & 
n.20 (D. Utah 2003), citing PROTECT Act, Pub. L. No. 108-21 § 401, 117 Stat. 650,667 (discussing the 
"Feeney Amendment" limitations on downward departures), much as it has enacted mandatory minimum 
sentences that limit departures for certain offenses. The Commission, however, has never declared 
departures off-limits for any particular offense category, and has long criticized Congress' enactment of 
mandatory minimums as inconsistent with a rational Guidelines system. 

6 United States Sentencing Commission, Departures, at 15 (April, 2003). 

7 /d. at 11-113, discussing treatment of cases that illustrate various grounds for departure. 

8 According to the Sentencing Commission's Sourcebooks for the identified years: in 2003 lesser 
harms departures accounted for only 46 or 0.8% of the 5950 initiated departures 
granted; in 2002, 34 or 0.3% of the I 0,995 departures, in 200 I 23 or 0.2% of the 11,044 departures; and in 
2000, they were 24 or 0.2% of the 10,288 departures. Lesser harms departures never exceeded 1%, even 
after the Commission began isolating judicial from government-sponsored departures in 2003. 
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The Commission's history of restraint in establishing "forbidden" departures is 
therefore appropriate, and borne out by this history of judicial restraint. The recently-
proposed offense-specific prohibition, by contrast, is surprising and ill-considered in light 
of Congress' and the Commission's concern to ensure that the breadth of the human 
condition not be lost forever at sentencing by overly rigid guidelines. The Commission 
cannot and should not take the unprecedented step of declaring that, with felon-in-
possession cases only, the penalties it is establishing "encompass[] the vast range of 
human conduct potentially relevant to a sentencing decision." 

Second, there is simply no need to forbid "lesser harms" departures in felon-in-
possession cases. The Commission carefully monitors developments in guideline 
sentencing and occasionally proposes amendments to clarify existing guidelines, respond 
to congressional directives, or resolve circuit conflicts. For example, the Commission 
seeks to resolve two circuit conflicts in the firearms section of the current set of 
proposals. See Proposed Amendment to the Sentencing Guidelines, at 27-28 (January 25, 
2006). In contrast, the lesser harms departure needs no clarification, as it is relatively 
uncomplicated. Congress has not directed the Commission to eliminate this departure in 
§ 922(g) cases, and there is no significant Circuit split developing in this area. In fact, the 
majority of the Courts of Appeals that have encountered lesser harms departures in§ 
922(g) cases have either ruled they are available or ruled in such a way that it can be 
inferred the court accepts the propriety of the departure's use in at least some 922(g) 
contexts.9 

9 A number of courts have explicitly recognized the authority to depart for Jesser banns in § 
922(g) cases, while others have implied in their rulings that the departure authority was available to judges. 
See, e.g., United States v. Bunnell, 280 F.3d 46, 50 {1'1 Cir. 2001) (rejecting appeal based on failure to grant 
§ 5K2.11 departure in § 922(g) case by holding that lower court did not misunderstand its authority to 
depart on this ground); United States v. Clark, 128 F.3d 122, 123 (2d Cir. 1997) (remanding case because 
of doubt that sentencing judge appreciated his available authority to depart for lesser banns in § 922(g) 
case); United States v. Cutright, 2000 WL 166345, at *3-4 (4th Cir., Nov. 6, 2000)(collecting cases and 
rejecting district court lesser banns departure in § 922(g) because not adequately supported); United States 
v. Washington, 1998 WL 13533, at *1 (4th Cir., Jun. 15, 1998)(holding that the sentencing court was aware 
of, but properly declined to exercise, its authority to depart based on lesser banns in§ 922(g) case); United 
States v. Williams, 432 F.3d 621,623-24 (6th Cir. 2005) (holding that departure from§ 922(g) sentence for, 
inter alia, lesser banns, reasonable based on court's consideration of appropriate factors); United States v. 
Peterson, 37 Fed. Appx. 789, 792 (7th Cir. 2002) (rejecting appellant's contention that district court's 
failure to depart for lesser banns was because court thought it was powerless to do so in gun case); United 
States v. Dubuse, 289 F.3d 1072, 1075-76 (8th Cir. 2002) (finding that district court understood it had 
authority to depan for lesser hanns in§ 922(g) case); Uniied States v. Wentz, 46 Fed. Appx. 461, 461 (9th 
Cir. 2002) (fmding that district court was aware of authority to depart for lesser harms but nonetheless 
declined to do so); United States v. Styles, 139 Fed. Appx. 249,253 (11th Cir. 2005) (clarifying that court 
had authority to depan downward under § 5K2.ll and remanding so that court could consider downward 
departure in§ 922(g) case) ; but see United States v. Riley , 376 F.3d 1160 (D.C. Cir. 2004) (rejecting 
downward departure under § 5K2.ll, even though defendant had no unlawful purpose because statute does 
not distinguish between unlawful possession and purpose). 

C32] 
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Indeed, there are important reasons to retain the departure. The Sentencing 
Guidelines routinely permit departures when statutes have been violated, and allow lesser 
harms departures when the violation does not "threaten the harm or evil sought to be 
prevented by the statute.'' United States v. Lewis, 249 F.3d 793, 796 (8th Cir. 2001). 
"[T]he guidelines authorize reasonable departure for an act that is technically unlawful, 
yet not committed for an unlawful purpose.'' !d. at 797 (discussing departure in context of 
§ 922(a)(6) false statements case). While not widespread, a number of courts have at least 
considered and occasionally found grounds to depart because the weapons' possession, 
while criminal conduct, merited a lower sentence. Other conceivable examples abound. 
For example, suppose a defendant who had attained a prior conviction, perhaps·even on 
felony tax at age 20 or 25, is later is found in his home at age 75, passively 
possessing in his closet a firearm that his grandchildren bought him for self-protection 
after his neighborhood became less safe. This would be a felon-in-possession, but does 
the Commission really want to make a "lesser harms" departure off-limits in this situation 
and all others? Retaining the possibility of a departure makes good sense, particularly in 
light of its limited current use in only the most deserving cases. The Courts of Appeals 
have proven adept at evaluating these few cases and should be permitted to continue its 
management of this area. 

Finally, PAG must note that the Commission has chosen to present this proposal 
without any type of explanation, suggesting that it might be prompted by complaints 
about recent use of this infrequently-used departure. Whatever the reason behind the 
proposed amendment, the defense bar and the courts deserve some explanation from the 
Commission about why it feels the change may be necessary, and also deserve an 
opportunity to respond to that specific rationale. Particularly striking in this regard is that 
the Commission would forbid the departure even in a class of cases where the defendant 
has come into possession of a weapon and is acting in haste to dispose of it. For 
example, in United States v. Hancock, 95 F. Supp. 280 (B.D. Pa. 2000), the Court granted 
a § 5K2.11 departure when it found that the defendant had found a gun by chance and 
fired two times into the ground to empty the gun of ammunition and then quickly threw 
the gun away. The defendant possessed the gun for only a short time and then only to 
determine if it was loaded and to remove its harm. This seems the right result in such a 
case where the possession of the weapon by the former felon is only for the purpose of 
disarming it. Tellingly, the Government did not appeal the Hancock departure. We can 
think of no reason to deny such considerations of a departure to other defendants whom 
the court determines did what they could as quickly as possible to dispose of a weapon. 

For these reasons, we strongly urge that the Commission not amend the guidelines 
to forbid the use of the Lesser Harms departure at U.S.S.G. § 5K2.11 for otherwise 
deserving defendants convicted ofbcing felons in possession under 18 U.S.C. § 922(g). 
If the Commission continues to feel this amendment is warranted, the public should be 
given a meaningful opportunity to evaluate the specific reasons behind the proposed 
change, and consideration of this change should be deferred to the next amendment cycle . 
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3-5. Proposals to Make Permanent Emergency Amendments on Steroids, 
Intellectual Propery (FECA), & Terrorism/Obstruction of Justice 

On these proposed amendments, PAG calls the Commission's attention to the 
comments previously submitted by P AG and others in response to the Commission's 
requests for input on the emergency amendments. In particular, P AG references its 
February 23, 2006 letter on Anabolic Steroids, and a letter on Intellectual Property/FECA 
submitted by PAG member and University of Richmond Law Professor James Gibson on 
August 2, 2005, as well as letters submitted by the Federal and Community Defenders. 

6. Proposed Amendments Implementing the Transportation Act 

The Commission has proposed certain amendments designed to implement Pub. 
L. 109-59 (the "Transportation Act"), and also issued a related request for comment. 

In its proposed amendments, the Commission plans to implement Section 4210 of 
the Transportation Act, and its new criminal offense for a knowing failure to deliver 
household goods, by simply adding a cro.ss-reference to U.S.S.G. § 2Bl.l. PAG agrees 
that § 2B 1.1 is a catch-all for this type of offense. But we are troubled at the notion that 
this new Class E felony, established by Congress with a two-year maximum, will be 
lumped in with far more serious offenses. Under this guideline, the statutory maximum 
might be reached so easily that the nonnal incentives to plead guilty in an effort to get an 
acceptance of responsibility adjustment would prove meaningless. 

We note that U.S.S.G. § 2B 1.1 was amended to establish a higher base offense 
level of7 for offenses with statutory maximums of20 years or more. The mirror-image 
should be established for low-end offenses. We ask that a new base offense level of 5 be 
established for offenses that carry a statutory maximum ofless than five years. 

On the issue for comment, the Commission's acknowledges that its 2004 
amendment to 2Ql.2 was intended to capture the increase in hann associated with 
offenses involving transportation of hazardous materials. That 2-level increase means 
that an Offense Level 26 will ordinarily be applied in this situation, and that defendants 
with a Criminal History Category ofVI already will be in a 120-150 month range before 
any Chapter 3 adjustments. Although the Transportation Act increased the statutory 
maximum in 49 U.S.C. § 5124 to ten years, these existing guideline numbers are already 
entirely consistent with a 1 0-year statutory maximum. Congress did not direct the 
Commission to revisit this guideline, and no further adjustment is necessary here. 

7. Proposed Amendments Implementing the Intelligence Reform 
and Terrorism Prevention Act of2004 

PAG submits a few comments on these proposed amendments. First, the 
Commission suggests three options for implementing§ 5401 of the Act. Section 5401 
increases maximum penalties by up to 10 years if a defendant meets three elements: (I) 


