











We do not, however, believe that an increase in the base offense level is warranted (o
incorporate the one-level increase for bid-rigging violations now contained in § 2R1.1(b)(1). The
Commission proposes doing so for the stated reason that the “significant majority” of antitrust cases
sentenced under the Guidelines have been bid-rigging cases. That is not in accord with the
Department’s experience. While there have been years where particular investigations have resulted in
large numbers of bid-rigging cases, over the last 10 years only about one-half of the individuals charged
by the Antitrust Division have been charged with bid rigging.

Volume of Commerce Table

Increasing the volume of commerce table in § 2R1.1(b)(2), in conjunction with increasing the
base offense level, is also warranted. Doing so would, in the words of the Commission, “foster greater
proportionality between § 2R1.1 offenses and fraud offenses sentenced pursuant to § 2B1.1.” It is also
essential to provide effective punishment for violations affecting greater than $100 million in
commerce, the current highest volume of commerce offense level adjustment. Since that limit was
adopted in 1991 (increased from the original $50 million limit set in 1987), the Department has
prosecuted a number of antitrust violations affecting more than $100 million — and even more than $1
billion — in commerce, and the volume of commerce table should be amended to reflect this new reality.

Starting in 1996, the Department began prosecuting international price-fixing and market-
allocation cartels that involved volumes of commerce well beyond $100 million. The first such case
involved the U.S. company Archer-Daniels-Midland and various co-conspirators from Europe and Asia
that conspired to fix prices and allocate sales volumes of the food additive citric acid and the feed
additive lysine. We calculated ADM’s volume of commerce to be approximately $150 million in the
lysine conspiracy and $350 million in the citric acid conspiracy. Other notable defendants in these
conspiracies included Ajinomoto Co., with a $122 million volume of affected commerce in the lysine
conspiracy, and Haarmann & Reimer Corp., with 5400 million i in affected commerce in the citric acid
conspiracy.

In 1998, the Department began prosecuting companies involved in fixing prices and allocating
markets forg graphite electrodes. UCAR International, Inc. was the first company to be charged in this
conspiracy. UCAR’s volume of affected commerce was $713 million during the period of the
conspiracy. Subsequent companies sentenced in the graphite electrode conspiracy included SGL
Carbon AG, with $485 million in affected commerce, Showa Denko Carbon, Inc., with $325 million in
affected commerce and Mitsubishi Corp., with $175 million in affected commerce.

In 1999, E. Hoffmann-La Roche Ltd. and BASF AG, respectively Swiss and German
pharmaceutical companies, pled guilty to price fixing and market allocation with respect to vitamins
used as nutritional supplements or to enrich human food and animal feed. Hoffmann-La Roche’s
volume of commerce affected by the conspiracy was calculated to be $3.280 billion; BASF’s volume of
affected commerce was $1.460 billion. Other companies participating in the vitamins conspiracy
included Takeda Chemicals Indusmes Ltd., with $361 million in affected commerce and Eisai Co.,

Ltd., with $194 million in affected commerce. '

High volume of commerce cases continue to be prosecuted. Among the more recent examples,
in 2004, Bayer AG pled guilty to participating in an international conspiracy to fix the price of rubber
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chemicals, with a volume of affected commerce of $233 million, Also in 2004, as part of an ongoing
investigation of an international conspiracy to fix prices of dynamic random access memory (DRAM) —
a commonly used semiconductor memory product providing high-speed storage and retrieval of
electronic information for a wide variety of computer, telecommunication and consumer electronic
products — Infineon Technologies AG pled guilty with a volume of commerce of $1.050 billion. In
addition, the Department has recently entered into plea agreements which are not yet public where the
volumes of affected commerce are $133 million, $379 million and $411million, Clearly, this history
Justifies adding additional adjustments for volume of commerce between the current $100 mrlhon top
and $l b11110n -

Recommended Table

The Department suggests amending § 2R1.1 as follows:
(1) Section 2R1.1(a) is amended by striking “10" and inserting “13".
(2) The volume of commerce table in Section 2R1.1(b)(2) is amended to read as follows:

“(2) If the volume of commerce attributable to the defendant was more than $1,000,000,
adjust the offense level as follows:

Volume of Adjustment to

Commerce (Apply the Greatest) Offense Level

(A) More than $1,000,000 add1 ) -

(B) More than $5,000,000 add2 \ , i [

(C) More than $10,000,000 add3 [/ T

(D) More than $20,000,000 add 4)

(E) More than $40,000,000 add 5

(F) More than $80,000,000 add 7 e 3 : /
(G) More than $160,000,000 | add 9 % r ORI V)2,
(H) More than $320,000,000 add 11

(I) More than $640,000,000 add 13

(J) More than $1,000,000,000 add 15.”

At the low end of the table, the adjustments for “more than $400,000" and ‘“more than_
$2,500,000" in affected commcrcc currently found in § 2R1.1 havc been ehmmatcd This is pnn01pally
a rcﬂectlon of the passage « oftlme since 1991. Due to mﬂatlon an offense affecting $1,000,000 in

commerce today is similar in 1mpact to an ¢ offense affcctmg $400,000 in 1991, and the'interval between
$1,000,000 and $2,500,000 no longer captures the significant increase in harm that it did 14 years ago.
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Congressional Intent

We be]ievc the table dbOVC implcmcnts 1he intent of Congress whcn passing the Act. One of the
and punish cariérlm\l?iolatlons w1th very hi m&h vqumcs of affcctcd commerge hlgl‘;é-l"-than the current
$100 million top adjustment As such, the adjustments for affected volumes of commerce up to “more
than $40,000,000” are one level while adJustments for affected volumes of commerce ‘beginning at
“more than ! $80 000,000’ are two levels. Thus, while increases in levels of punishment are ¢ warranted
for antitrust offenses across-the-board, the need for greater deterrence.of the largest, offenses ju JuSllﬁCS

M
“the twg—lgy,gmgcteasqi_or v1olat10ns affectmg commerce greater, than $80 million. In addition, our

=+ proposed table acknowledgcs the greater absolute amounts of harm caused by the larger violations, i.e.,
+ the difference between an offense that affects $4 million more in commerce warrants less additional

punishment than an offense that affects $360 million more in commerce.

This level of punishment appropriately reflects and implements the 10-year maximum penalty
provided by Congress for antitrust violations, ensuring that the most serigus offenders are sentenced
toward the higher end of the spectrum. The proposal takes into account the fact that virtually all

’""dcfendants to be sentenced under the guideline will have a Criminal History Category of I. It also

) 4 allows courts ample flexibility to impose any applicable Chapter III adjustments

ki

For example, under our proposed table, a defendant guilty of participating in a cartel violation
affecting more than $1 billion in commerce would receive an offense level of 28 before any
adjustments. Such a defendant who did no more than enter a timely guilty plea, and thus qualify for a
three-level downward adjustment for acceptance.ofresponsibility, would receive an offense level 0_1;2__5_',_
punishable by a possible sentence of 4 years and 9 months in prlson, or less than half the statutory
maximum. On the other hand, the rmglcader ofa$l bllllon plus cartel who refused to accept
regsponsibility, was convicted, and received a four-level upward adjustment for aggravating role in the
offense would have an offense level of 32, and would be incarcerated for the statutory max1mum

Another way to consider our proposal is by comparing the offense levels for an amended
§ 2R1.1 with the offense levels provided in existing §2B1.1 for wire and mail fraud offenses (which
carry 20-year statutory maximum terms of incarceration), inasmuch as Congress ‘increased the Sherman
Act maximum in part to obtain greater comparability in sentences between these similar white-collar
crimes. To begin, some conversion factor needs to be applied to the volume of commerce table in
§ 2R1.1(b)(2) so that it can be compared to the loss table in § 2B1.1(b)(1). The Guidelines provide
such a conversion factor in § 2R1.1(d)(1), which states that for antitrust offenses pecuniary loss should
be considered to be 20 percent of the affected volume of commerce “On that ba51s the following
comparison can be made: R




§ 2R1.1 § 2B1.1
Offense Offense
Yolume of Commerce Level Loss Level
Base 13 Base 6
More than $1,000,000 14 More than $200,000 18
More than $5,000,000 15 More than $1,000,000 22
More than $10,000,000 16 More than $1,000,000 22
More than $20,000,000 17 More than $2,500,000 24
More than $40,000,000 18 More than $7,000,000 26
More than $80,000,000 20 More than $7,000,000 26
More than $160,000,000 22 More than $20,000,000 28
More than $320,000,000 24 More than $50,000,000 30
More than $640,000,000 26 More than $100,000,000 32
More than $1,000,000,000 28 More than $200,000,000 34

The base offense level for fraud offenses applies to violations that cause a loss of $5,000 or less
— far smaller than the smallest antitrust violation that would be prosecuted by the Department. By the
time an antitrust violation has reached the first volume of-commerce adjustment, it would receive an
offense level four levels lower than a comparable fraud Vlolatlon From there on, antitrust Vlolatlons
would receive offense levels | between SiX and elght levels lower than a co comparable fraud violation. By
contrast, under the current version of § "2R1.1an antitrust Violation affecting more than $100 million in
commerce receives an offense level of 17, while a fraud violation causing a loss greater than $20
million has an offense level of 28, a difference of 11 offense levels. We believe that the revisions_to
§ 2R1.1 that we propose ag_propnately narrow the gap between antitrust and fraud violations in i ght of
the new Sherman Act maximum penalty and congressmnal intent to foster greater proportionality
between antitrust and fraud offenses.

The increased Sherman Act statutory maximums provided in Section 215 of the Antitrust
Criminal Penalty Enhancement and Reform Act of 2004 were designed to work in conjunction with the
enhancements to the Antitrust Division’s Iemency program set out in Sections 211-214 of the Act.
Congress determined that increasing antitrust penaltles while providing increased incentives to
cooperate with the Department would result in more effective detection and deterrence of antitrust
violations. We concur in that determination. The Department believes that with the tools at our
disposal both outside the Guidelines, such as the Antitrust Division’s leniency policy, and inside the
Guidelines, such as substantial assistance departures and acceptance of responsibility adjustments,

higher levels of punishment for antitrust violations as set out in our proposal will lead to increased




deterrence, greater cooperation with government prosecutors and strengthened enforcement of antitrust
laws.

The Department strongly supports amending § 2R1.1 in the manner we have described. We
believe the guideline amendments we recommend reflect congressional intent by properly imposing
sentences within the entire range of increased penalties and by reflecting both the rate of inflation and
the higher volumes of affected commerce that the Department has encountered in antitrust cases since
the table was last amended in 1991.

ANABOLIC STEROIDS

The Commission requested comment on the implementation of Section 3 of the Anabolic
Steroid Control Act of 2004, Pub. L. 108-358, which directs the Commission to review the Federal
sentencing guidelines with respect to offenses involving anabolic steroids and to consider amending the
guidelines to provide for increased penalties in a manner that reflects the seriousness of the offense and
the need to deter anabolic steroid trafficking and use.

Background

Anabolic steroids are Schedule III controlled substances. 21 U.S.C. § 812(c)-Schedule III(e); 21
C.F.R. § 1308.13(f). The maximum penalty for a Schedule III controlled substance offense under 21
U.S.C. § 841 is five (5) years, or 10 years if the person has a prior felony drug offense conviction. 21
U.S.C. § 841(b)(1)(D); 21 U.S.C. § 960(b)(4) (5 year maximum term of imprisonment for import
violations).

Anabolic steroids are synthetic drugs that mimic the actions of the primary male sex hormone,
testosterone. In the licit market, they require a prescription, and are dispensed to treat conditions
associated with low testosterone levels, such as delayed puberty or body wasting associated with AIDS.
See Testimony of Nora D. Volkow, M.D., Director of the National Institute on Drug Abuse (NIDA),
oefore the House Committee on Government Reform, “Restoring Faith in America’s Pastime:
Evaluating Major League Baseball’s Efforts to Eradicate Steroid Use,” March 17, 2005.

Synthetic testosterone promotes skeletal muscle growth and enhances physical performance. As
such, anabolic steroids are diverted as performance enhancing drugs by athletes, body builders, and
those aspiring to improve their competitiveness or appearance. As Dr. Volkow noted in her
congressional testimony, however, steroid abuse carries significant side effects, including liver and
heart disease, stroke, and behavioral changes such as increased aggression and depression. Id. The
consequences can be devastating. See Testimony of Donald M. Hooten before the House Committee
on Government Reform, March 17, 2005 (“T am convinced that [my teenage son’s] secret use of
steroids played a significant role in causing the severe depression that resulted in his suicide”).

The sentencing guxdelmes currently treat anabolic steroids differently than other Schedule I11
controlled substance phannaccutlcals "Under § 2D1.1, Notes to Drug Quantlty Table (F) f%SChedllIG
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contrast, for anabolic steroids, one “unit” means 50 tablets, or if in liquid form, one unit equals a 10 cc
vial of injectable steroid. All vials of injectable steroids are to be converted on the basis of their
volume to the equivalent number of 10 cc vials (¢.g. one 50 cc vial equals five 10 cc vials). §2D1.1,
Notes to Drug Quantity Table (G).

The Drug Equivalency Table under § 2D1.1 establishes one unit of a Schedule I1I substance to
be equivalent to one gram of marijuana. In the Drug Quanmy Table, § 2D1.1(c), offenders responsible

for 40,000 or more units of Schedule III substances receive a maximum base offense level of 20.

History of Sentencing Guideline Amendments

[t is useful briefly to set forth the history of the guidelines pertaining to anabolic steroids. The
Anabolic Steroid Control Act of 1990, which was part of the Crime Control Act of 1990, Pub. L. 101-
647, placed anabolic steroids in Schedule III of the Controlled Substances Act. Effective November 1.

1991, in Amendment 369, the Commission amended § 2D1.1 to provide that one unit of anabolic
slcroncls was equivalent to 50 tablets or a 10 cc vial, and 40,000 units or more of anabolic steroids
would yield a base offense level of 20. The Commission explained its rationale for the amendment as
follows: “[bJecause of the variety of substances involved, the Commission has determined that a
measure based on quantity unit, rather than weight, provides the most appropriate measure of the scale

of the offense.” U.S.S.G. Appendix C, Vol. 1, at 229-30 (describing Amendment 369).

At the time Amendment 369 became effective, sentencing for other Schedule I1I controlled
substances, and Schedule I and II depressants, was based on the weight of a mixture or substance, with
20 kilograms or more of Schedule I1T controlled substances or Schedule I and 11 depressants necessary
to achieve a base offense level of 20. This changed on November 1, 1995, through Amendment 517,
which implemented the current “unit” based system for Schedule III controlled substances that remains
in place today.

Under Amendment 517, offense levels in the Drug Quantity Table for Schedule III, IV and V
controlled substances were to be based on the number of tablets rather than the gross weight of the
tablets. While the definition of a “unit” for anabolic steroids remained the same, a unit of a Schedule I1I
non-anabolic controlled substance was calculated to be “one pill, capsule, or tablet . . . If the substance
is in liquid form, one ‘unit’ means 0.5 gms.” See U.S.S.G. Appendix C, Vol. I, at 426-29 (describing
Amendment 517); see also Note (F) to § 2D1.1(c). Noting that the pre-Amendment 517 system led to
offense levels based on the total weight of the pill, most of which was “filler” rather than controlled
substance, the Commission concluded that applying the Drug Quantity Table based on the number of
pills “will both simplify the guideline and more fairly assess the scale and seriousness of the offense.”
Id. at 429. Neither Amendment 369 nor 517 set forth an explanation for the disparity between anabolic
steroids and other Schedule I1I controlled substances.

In its Federal Register notice of February 23, 2005, the Commission requested public comment
regarding whether the guidelines should be amended, consistent with the Anabolic Steroid Control Act
of 2004, to provide for increased sentences for anabolic steroid offenses. More specifically, the
Commission asked whether (and if so, how) the Drug Equivalency Tables and/or the Notes to the Drug
Quantity Table in § 2D1.1 should be amended to provide a heightened marijuana equivalency for
anabolic steroids. The Commission asked whether anabolic steroids should be treated as all other
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Schedule 111 controlled substances, with one unit equal to one tablet, and hence equal to one gram of
marijuana.

Treatment of Steroids Under Schedule 111

We believe that the Notes to the Drug Quantity Table should be amended so that anabolic
steroids are treated the same as other Schedule III controlled substance pharmaceuticals. Recent
congressional hearings, and the attention brought to the issue by the passage of the Anabolic Steroid
Control Act of 2004, have highlighted the dangers associated with illicit anabolic steroid use, and the
current dosage equivalency is inadequate to address the problem.

For all Schedule I1I drugs other than anabolic steroids, a “unit” is defined as one tablet or pill.
Thus, a dosage unit for sentencing purposes equates to a therapeutic dose of the Schedule 111 drug.
Hydrocodone in pill form, known by the common trade names of Vicodin and Lortab, is available in
various pill strengths including 5 mg, 7.5 mg and 10 mg of active ingredient. See Physicians Desk
Refcrcncc Thompson PDR 58" Ed., 2004, at 525-28 (Vicodin 5/500mg — “usual adult dosage is one or
two tablets every four to six hours . . . the total daily dosage should not exceed 8 tablets,” PDR at 526);
Vicoden ES 7.5/750 mg (daily dosage 1s one tablet every four to six hours with daily dosage not to
exceed 5 tablets, PDR at 527); Vicoden HP 10/660 mg, usual adult dosage is one tablet every four to six
hours, with daily dosage not to exceed 6 tablets, PDR at 528). Lortab is available in tablets of 2.5/500
mg (one or two tablets every four to six hours not to exceed § tablets); 5/500 mg (same); 7.5/500 mg
(one tablet every four to six hours not to exceed 6 tablets); and 10/500 mg (same), with adult dosages as
indicated in parenthesis. PDR at 3236.

Similarly, we believe that a dosage unit under the guidelines for anabolic steroids should be
equal to one tablet, which constitutes a therapeutic dose. For instance, oxandrolone, an anabolic steroid
sold under the trade name Oxandrin, is available in 2.5 mg and 10 mg tablets. It is used to promote
weight gain following extensive surgery or severe trauma, and the normal adult dosage varies from 2.5
mg to 20 mg daily. See PDR, at 3043. Another anabolic steroid, Testosterone Ethanate, sold under the
brand name Delatestryl, is indicated for testosterone replacement therapy in the case of primary
hypogonadism or delayed puberty and is sold as a single dose injectable 1 ml solution containing 200
mg/ml. See PDR, at 3042. -

We recognize that anabolic steroids are ingested at much higher levels by body builders in the
illicit market. In a process known as “stacking,” weight lifters frequently ingest two or three different
anabolic steroids in various dosages over a six to 12 week cycle. Nevertheless, we understand that in
the past, where a therapeutic dose is available, it has been and should be the basis for establishing the
pertinent sentencing guideline.

The PDR dosing information clearly indicates that therapeutic doses of anabolic steroids are
consistent with the therapeutic doses of other Schedule II1 controlled substances. Accordingly, for
sentencing purposes, anabolic steroid dosage equivalencies should be made to conform to other
Schedule III substances.
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Drug Seizure Data

An analysis of drug seizure data from DEA’s analytical laboratories also lends support to the
Department’s position that the current sentencing regime is inadequate. Over the last two ycars, DEA
has completed two significant anabolic steroid investigations, and DEA’s laboratory system analyzed
exhibits from those investigations. In addition, DEA analyzed exhibits from seizures at the border and
cases where anabolic steroids were found during the execution of search warrants or at seizures made as
a result of searches incident to an arrest.

The first DEA steroid investigation targeted an organization using a source of supply located in
Asia. The drug trafficking organization distributed anabolic steroids to at least 100 identified customers
in the United States and was responsible for the distribution of approximately 20,000 to 23,000 dosage
units per month. The second case involved a d:‘uQirafﬁcking organization with approximately 50
identified U.S. customers. The organization distributed between 17,000 and 25,000 dosage units per
month.

DEA’s laboratory seizure analysis from 2003 suggests that anabolic steroid seizures in major
cases consist of quantities in the order of magnitude of 20,000 to 40,000 tablets and 2,000 to 6,000 ml.
We assume that the largest seizures involve distributions by major traffickers, and the average seizure is
more reflective of personal use quantities. '

A partial list of DEA laboratory data includes the following:

Drug Type No. of Exhibits Largest Seizure Ave. Seizure
Methandienone 4 44,000 tablets 11,258 tablets
Methandrostenolone 95 15,213 tablets 751 tablets
Methenelone Enanthate 4 1,752 ml 455 ml
Nandrolone Decanoate 106 6,000 ml 109 ml
Oxymetholone 29 6,000 tablets 508 tablets
Stanozolol 100 9,576 tablets 369 tablets
Testosterone 118 5,800 ml 162 ml
Testosterone Cypionate 54 5,000 ml 292 ml
Testosterone Ethanoate 77 2,270 ml 125 ml
Testosterone Propionate 102 6,030 vials 177 ml
Trenbolone Acetate 32 1,600 tablets 79 tablets

From this data, we note that even in the case of the largest seizure involving 44,000 tablets of
Methandienone, the current dosage conversion under the guidelines would be 880 units (44,000 divided
by 50), which yields a base offense level of 8. A first time offender would face a sentence of 0-6
months and would be in Zone A of the sentencing table, even without credit for acceptance of
responsibility. Similarly, for injectable steroids, the largest exhibit was 6,000 ml, which equates to 600
10 cc vials, or 600 units. Again, this yields a base offense level of 8. These sentences are inadequate.
They do not reflect the seriousness of the offense, or provide adequate deterrence.

Finally, our analysis suggests that the current equivalencies are inconsistent with congressional
intent that anabolic steroids be treated as Schedule I1I controlled substances. Indeed, under the current
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regime, anabolic steroid traffickers are treated more leniently under the guidelines than drug traffickers
who illegally distribute equivalent quantitics of Schedule IV drugs. For instance, 1 tablet of an anabolic
steroid equals 1/50th of a dosage unit, and because 1 unit equals 1 gram of marijuana, 1 tablet of an
anabolic steroid equals 1/50 of a gram of marijuana, or 20 milligrams of marijuana. In contrast, 1 tablet
of'a Schedule 1V controlled substance such as Xanax (benzodiazepine) or phentermine (diet pill)
equals 1 unit, which equals .0625 grams of marijuana, or 62.5 mg of marijuana. In other words, it takes
three (3) anabolic steroid tablets (20 mgs of marijuana x 3) to equal one (1) Xanax or phentermine
tablet (62.5 mgs of marijuana) for sentencing purposes.

The Department asks the Sentencing Commission to acknowledge the dangerous effects of
anabolic steroids and to amend the guidelines to more accurately reflect the seriousness of offenses
involving such substances. For the purposes of the guidelines, there is no principled basis for
distinguishing between anabolic steroids and all other Schedule III controlled substances. If anabolic
steroids were treated as other Schedule III substances, then a large scale distributor would face a base
offense level of 20 based on a drug trafficking scheme involving 40,000 or more dosage units. DEA
drug seizure data suggests that modification of the dose equivalencies as advocated by the Department
would yield more appropriate sentences for large scale traffickers without capturing those who handle
personal use quantities. Accordingly, the Department urges the Commission to adopt parity between
anabolic steroids and other Schedule III drugs for sentencing purposes.

L O T O

Thank you for the opportunity to provide the Commission with our views, comments, and
suggestions. We look forward to our continuing work with the Commission in the important area of
sentencing guidelines and policy.

Sincerely,

Deborah J. Rhodes
Counselor to the Assistant Attorney General
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