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majority of the cases sentenced under§ 2Rl. l are "bid-rigging" cases, what was previously 

considered aggravating behavior would now be incorporated into the base offense level. The 

Section opposes this approach. 30 

A significant number of cases sentenced under§ 2Rl.l are for violations that do not 

involve bid rigging, including most of the major antitrust cases. Indeed, nearly all of the cases 

where Sherman Act violations have resulted in fines of $10 million or more have been for 

offenses other than bid rigging- primarily for price fixing and market allocation. Given the 

significant number of non-bid-rigging cases prosecuted and sentenced under this provision, it is 

inappropriate to presume that the factual circumstance of an agreement to submit noncompetitive 

bids exists in every case. Indeed, as proposed, the increase in the offense level would create a 

hidden presumption that would be without any basis in many cases. 

Furthermore, in more detail below, the use of presumptions in sentencing contravenes the 

spirit of recent Supreme Court case law. This is true not only with regard to sentencing issues 

generally, but also with regard to many important issues of anti trust law. "Legal presumptions 

that rest on fonnalistic distinctions rather than actual market realities are generally disfavored in 

antitrust law."31 

30 

31 

This Comment does not address the issue of whether the Guidelines should continue to provide 
punishment for bid rigging at a higher offense level than that used for other forms of antitrust 
violations. However, the concept of continuing to provide more severe punishment for bid-rigging 
offenses may deserve further study by the Commission . 

Eastman Kodak Co. v. Image Technical Services. Inc., 504 U.S. 45 1, 466-67 (1992). 
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V. USE OF THE PRESUMPTION OF LOSS BY REFERENCE TO 20% OF 
AFFECTED COMMERCE FOR ORGANIZATIONS CONTRAVENES 
RECENT SUPREME COURT CASE LAW 
The Section is concerned that the Sentencing Commission, in considering changes in 

antitrust sentences as the result of the Antitrust Criminal Penalty Enhancement and Reform Act 

of 2004, has not considered whether the United States Supreme Court decision in Unites States v. 

Booker, 32 requires amendment or removal of the current method of calculating the base fine for 

an organization that commits an antitrust violation or the use of the volume of commerce table 

for enhancements for individuals.33 

The existing statutory structure for the sentencing of organizations in antitrust cases 

involves the calculation of fine ranges pursuant to the Guidelines that are capped by the Shennan 

Act maximum (now $100 million) or the "twice-the-gain/loss" provision of 18 U.S.C. § 357l(d), 

whichever is higher. Under the Guidelines, determining the fine to be imposed against an 

organization in an antitrust case begins with a calculation of the "base fine," which almost 

always will be computed pursuant to the volume of commerce provisions of USSG § 2Rl. l . For 

most federal crimes, the base fine is the greatest of the gain or loss resulting from the offense or 

an amount from a fine table corresponding to specific characteristics of the offense. However, 

for antitrust offenses, the Guidelines simplify the process by establishing a proxy for the 

economic impact of the conduct- twenty percent of the volume of commerce attributable to the 

defendant that was affected by the violation. 

32 

33 

125 S. Ct. 738 (2005). 

It appears implicit in the design of the Guidelines that the upward adjustments for individuals from 
use of the volume of commerce tables contained in USSG § 2R 1.1 (b)(2)(b) are likely affected by the 
same presumptions as those explicitly noted with regard to the usc of volumes of commerce for 
organizational sentencing discussed herein. 
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The government must prove the "affected volume of commerce" in order to establish the 

basis for the imposi tion of a criminal fine for an antitrust violation. However, in antitrust cases 

only, there is a specific Guidelines provision that establishes the base fine as twenty percent of 

the "affected volume of commerce." USSG § 2Rl.l(d)(l). The Guidelines provide little 

commentary regarding the twenty percent figure other than the intention to simplify the 

calculations: 

It is estimated that the average gain from price-fixing is 10 percent of 
the selling price. The loss from price-fixing exceeds the gain because, 
among other things, injury is inflicted upon consumers who are unable 
or for other reasons do not buy the product at the higher prices. 
Because the loss from price-fixing exceeds the gain, subsection (d)(l) 
provides that 20 percent of the volume of affected commerce is to be 
used in lieu of the pecuniary loss under§ 8C2.4(a)(3). The purpose 
for specifying a percent of the volume of commerce is to avoid the 
time and expense that would be required for the court to determine the 
actual gain or loss. In cases in which the actual monopoly overcharge 
appears to be either substantiall y more or substantially less than lO 
percent, this factor should be considered in setting the fine within the 
Guideline fine range. 

USSG § 2Rl.l comment (n.3). 

The Guidelines thus impose a conclusive presumption concerning the overcharge. There 

is no publicly available data or consensus to support that presumption. The presumption that all 

antitrust conspiracies result in the same level of harm is inequitable and disproportionate- in 

both directions.34 It is ironic that the Sentencing Commission allowed this conclusive 

presumption because of the difficulty in calculating the actual gain or loss in an antitrust case, 

while the Antitrust Division has been effectively calculating alternative maximum fines under 18 

34 Notably, this legislation expressly authorized the courts to decline to usc the alternative fine 
provision if it would "unduly complicate or prolong the sentencing process." Thus, the use of the 
alternative maximum fine is discretionary with a court. In United States v. Andreas, the district court 
refused to use the "twice-the-gain/loss" standard because it believed the Division did not comply 
with its order to provide pricing infonnation to the defendants. United States v. Andreas, 96-CR-762 
(N.D. Ill., June 2, 1999). 
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U.S.C. § 357 1(d) since its sentencing calculation in United States v. Archer Daniels Midlatld Co. 

in 1996.35 

In Booker, 36 the Supreme Court found that the Sentencing Guidelines violated the Sixth 

Amendment to the extent penalties were enhanced by findings of fact not made by the jury. In 

reaching this decision, the Court held: "If a State makes an increase in a defendant's authorized 

punishment contingent on the finding of a fact, that fact- no matter how the State labels it-

must be found by a jury beyond a reasonable doubt."37 Likewise, the Supreme Court's decision 

in Shepard v. United Srates,38 reaffirming that "the Sixth and Fourteenth Amendments guarantee 

a j ury standing between a defendant and the power of the state, and they guarantee a jury's 

finding of any disputed fact essential to increase the ceiling of a potential sentence," must be 

understood to limit the role of judicial fact-fi nding, and reinforces concerns with the presumption 

now in the Guidelines. 

While the S upreme Court found that the constitutionality of the Sentencing Guidelines as 

a whole could be preserved by making them advisory rather than mandatory, serious questions 

exist on whether making the presumption that the base fine should be twenty percent of the 

affected volume of commerce in application is in any way advisory, particularly if it results in a 

recommended fine in excess of the $100 million Sherman Act maximum. On its face, the twenty 

percent is not being applied simply to give the sentencing court guidance about the exercise of 

discretion in determining the right range of sentence, but rather as the basis for imposing a 

36 

37 

38 

Crim .. No. 96-CR-00690 (N.D. Ill. Oct. 15, 1996). 

125 S. Ct. 738 (2005). 

/d. at 749 (quoting Ring v. Arizona, 536 U.S. 584, 602 (2002)). 

U.S. No. 03-9168,73 U.S.L.W. 4186 (Mar. 7, 2005). 
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sentence, one that may exceed the statutory maximum under the Sherman Act. Even if described 

as advisory, this twenty percent presumption invites judges to increase an antitrust defendant's 

fine based upon a presumed loss, rather than based upon an actual finding by the jury. 

Moreover, such a presumption also contravenes the goal of uniformity based on severity of the 

real conduct. 

The Section therefore urges the Commission to give careful consideration to whether the 

Sixth Amendment as interpreted by Booker requires amendment or withdrawal of the current 

Guidelines methodology and presumptions for determining the loss applicable to antitrust 

violations for the purposes of sentencing. 

VI. CONCLUSION 

As these comments suggest, the Section of Antitrust Law believes that the proposed 

amendments and suggested areas of potential amendments involve central issues of antitrust 

enforcement in the United States and their impact around the world. The proposals are timely 

and important, and because of their importance should be the subject of extensive hearings to 

determine the magnitude of increased penalties and their impact on the enforcement policies of 

the Antitrust Division and to expose transparently the process for aniving at reasonable and 

appropriate sentences. The Section strongly believes that the way to make these penalties for 

serious violations of the law most effective is to consider them not in a vacuum, but as part of the 

overall antitrust enforcement process where deterrence, detection and prosecution are maximized 

and penalties are factually grounded and tailored to be sufficient but no greater than necessary to 

meet the societal goals of sentencing. 
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The Section urges the Commission to hold hea1ings on the important issues raised by 

these comments and to obtain the views of the Antitrust Division and others interested in these 

issues whose experience can inform Commission's consideration of proposed antitrust 

amendments. 

Respectfully submitted, 

Section Of Antitrust Law 
American Bar Association 
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S 167 RFH 

1 09th CONGRESS 

1st Session 

S.167 

IN THE HOUSE OF REPRESENTATIVES 

February 2, 2005 

Referred to the Committee on the Judiciary, and in addition to the Committee on 
House Administration, for a period to be subsequently determined by the Speaker, in 
each case for consideration of such provisions as fall within the jurisdiction of the 
committee concerned 

AN ACT 

To provide for the protection of intellectual property rights, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the 'Family Entertainment and Copyright Act of 
2005'. 

TITLE I--ARTISTS' RIGHTS AND THEFT PREVENTION 

SEC. 101. SHORT TITLE. 

This title may be cited as the 'Artists' Rights and Theft Prevention Act of 
2005' or the 'ART Act'. 

SEC. 102. CRIMINAL PENALTIES FOR UNAUTHORIZED 

3117/2005 5:26PM 
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RECORDING OF MOTION PICTURES IN A MOTION 
PICTURE EXHIBITION FACILITY. 

(a) In General- Chapter 113 of title 18, United States Code, is amended by 
adding after section 2319A the following new section: 

'Sec. 2319B. Unauthorized recording of Motion pictures in a Motion picture 
exhibition facility 

'(a) Offense- Any person who, without the authorization of the copyright 
owner, knowingly uses or attempts to use an audiovisual recording device to 
transmit or make a copy of a motion picture or other audiovisual work 
protected under title 17, or any part thereof, from a performance of such work 
in a motion picture exhibition facility, shall--

'(1) be imprisoned for not more than 3 years, fined under this title, or 
both; or 

'(2) if the offense is a second or subsequent offense, be imprisoned for 
no more than 6 years, fined under this title, or both. 

The possession by a person of an audiovisual recording device in a motion 
picture exhibition facility may be considered as evidence in any proceeding to 
determine whether that person comn1itted an offense under this subsection, 
but shall not, by itself, be sufficient to support a conviction of that person for 
such offense. 

'(b) Forfeiture and Destruction- When a person is convicted of a violation of 
subsection (a), the court in its judgment of conviction shall, in addition to any 
penalty provided, order the forfeiture and destruction or other disposition of 
all unauthorized copies of motion pictures or other audiovisual works 
protected under title 17, or parts thereof, and any audiovisual recording 
devices or other equipment used in connection with the offense. 

' (c) Authorized Activities- This section does not prevent any lawfully 
authorized investigative, protective, or intelligence activity by an officer, 
agent, or employee of the United States, a State, or a political subdivision of a 
State, or by a person acting under a contract with the United States, a State, or 
a political subdivision of a State. 

3117/2005 5:26PM 
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' (d) Immunity for Theaters- With reasonable cause, the owner or lessee of a 
motion picture exhibition facility where a motion picture or other audiovisual 
work is being exhibited, the authorized agent or employee of such owner or 
lessee, the licensor of the motion picture or other audiovisual work being 
exhibited, or the agent or employee of such licensor--

'(1) may detain, in a reasonable manner and for a reasonable time, any 
person suspected of a violation of this section with respect to that 
motion picture or audiovisual work for the purpose of questioning or 
summoning a law enforcement officer; and 

'(2) shall not be held liable in any civil or criminal action arising out of 
a detention under paragraph (1 ). 

' (e) Victim Impact Statement-

'(1) IN GENERAL- During the preparation of the presentence report 
under rule 32(c) of the Federal Rules of Criminal Procedure, victims of 
an offense under this section shall be permitted to submit to the 
probation officer a victim impact statement that identifies the victim of 
the offense and the extent and scope of the injury and loss suffered by 
the victim, including the estimated economic impact of the offense on 
that victim. 

'(2) CONTENTS- A victim impact statement submitted under this 
subsection shall include--

'(A) producers and sellers of legitimate works affected by 
conduct involved in the offense; 

'(B) holders of intellectual property rights in the works described 
in subparagraph (A); and 

'(C) the legal representatives of such producers, sellers, and 
holders. 

'(f) State Law Not Preempted- Nothing in this section may be construed to 
annul or limit any rights or remedies under the laws of any State. 

'(g) Definitions- In this section, the following definitions shall apply: 

3/17/2005 5:26PM 
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'(1) TITLE 17 DEFINITIONS- The terms 'audiovisual work', 'copy', 
'copyright owner', 'motion picture', 'motion picture exhibition facility', 
and 'transmit' have, respectively, the meanings given those terms in 
section 101 of title 17. 

'(2) AUDIOVISUAL RECORDING DEVICE- The term 'audiovisual 
recording device' means a digital or analog photographic or video 
camera, or any other technology or device capable of enabling the 
recording or transmission of a copyrighted motion picture or other 
audiovisual work, or any part thereof, regardless of whether audiovisual 
recording is the sole or primary purpose of the device.'. 

(b) Clerical Amendment- The table of sections at the beginning of chapter 113 
of title 18, United States Code, is amended by inserting after the item relating 
to section 2319A the following: 

'2319B. Unauthorized recording of motion pictures in a motion picture 
exhibition facility.'. 

(c) Definition- Section 101 of title 17, United States Code, is amended by 
inserting after the definition of 'Motion pictures' the following: 'The term 
'motion picture exhibition facility' means a movie theater, screening room, or 
other venue that is being used primarily for the exhibition of a copyrighted 
motion picture, if such exhibition is open to the public or is made to an 
assembled group of viewers outside of a normal circle of a family and its 
social acquaintances.'. 

SEC. 103. CRIMINAL INFRINGEMENT OF A WORK BEING 
PREPARED FOR COMMERCIAL DISTRIBUTION. 

(a) Prohibited Acts- Section 506(a) of title 17, United States Code, is 
amended to read as follows: 

'(a) Criminal Infringement-

'(I) IN GENERAL- Any person who willfully infringes a copyright 
shall be punished as provided under section 2319 of title 18, if the 
infringement was committed--

'(A) for purposes of commercial advantage or private financial 

3117/2005 5:26PM 



5 of 15 

http://thomas.loc.gov/cgi-bin/query/C?c I 09:./temp/-c 1 0 ... 

gam; 

'(B) by the reproduction or distribution, including by electronic 
means, during any 180-day period, of 1 or more copies or 
phonorecords of 1 or more copyrighted works, which have a total 
retail value of more than $1,000; or 

'(C) by the distribution of a work being prepared for commercial 
distribution, by making it available on a computer network 
accessible to members of the public, if such person knew or 
should have known that the work was intended for commercial 
distribution. 

'(2) EVIDENCE- For purposes of this subsection, evidence of 
reproduction or distribution of a copyrighted work, by itself, shall not 
be sufficient to establish willful infringement of a copyright. 

'(3) DEFINITION- In this subsection, the term 'work being prepared 
for commercial distribution' means--

'(A) a computer program, a musical work, a motion picture or 
other audiovisual work, or a sound recording, if, at the time of 
unauthorized distribution--

'(i) the copyright owner has a reasonable expectation of 
commercial distribution; and 

'(ii) the copies or phonorecords of the work have not been 
commercially distributed; or 

'(B) a motion picture, if, at the time of unauthorized distribution, 
the motion picture--

'(i) has been made available for viewing in a motion 
picture exhibition facility; and 

'(ii) has not been made available in copies for sale to the 
general public in the United States in a format intended to 
permit viewing outside a motion picture exhibition 
facility.'. 

3/17/2005 5:26PM 
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(b) Criminal Penalties- Section 2319 of title 18, United States Code, is 
amended--

(1) in subsection (a)--

(A) by striking 'Whoever' and inserting 'Any person who'; and 

(B) by striking 'and (c) of this section' and inserting', (c), and 
(d)'; 

(2) in subsection (b), by striking 'section 506( a)( 1 )' and inserting 
'section 506(a)(1)(A)'; 

(3) in subsection (c), by striking 'section 506(a)(2) of title 17, United 
States Code' and inserting 'section 506(a)(l)(B) of title 17'; 

(4) by redesignating subsections (d) and (e) as subsections (e) and (f), 
respectively; 

(5) by adding after subsection (c) the following: 

'(d) Any person who conunits an offense under section 506(a)(l)(C) of title 
17--

'(1) shall be imprisoned not more than 3 years, fined under this title, or 
both; 

'(2) shall be imprisoned not more than 5 years, fined under this title, or 
both, if the offense was committed for purposes of commercial 
advantage or private financial gain; 

'(3) shall be imprisoned not more than 6 years, fined under this title, or 
both, if the offense is a second or subsequent offense; and 

' ( 4) shall be imprisoned not more than 10 years, fined under this title, or 
both, if the offense is a second or subsequent offense under paragraph 
(2).'; and 

(6) in subsection (f), as redesignated--

(A) in paragraph (I), by striking 'and' at the end; 
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(B) in paragraph (2), by striking the period at the end and 
inserting a semicolon; and 

(C) by adding at the end the following: 

'(3) the term 'financial gain' has the meaning given the term in section 
101 oftitle 17; and 

' ( 4) the term 'work being prepared for commercial distribution' has the 
meaning given the term in section 506(a) of title 17.'. 

SEC. 104. CIVIL REMEDIES FOR INFRINGEMENT OF A 
WORK BEING PREPARED FOR COMMERCIAL 
DISTRIBUTION. 

(a) Preregistration- Section 408 of title 17, United States Code, is amended by 
adding at the end the following: 

'(f) Preregistration of Works Being Prepared for Commercial Distribution-

'(1) RULEMAKING- Not later than 180 days after the date of 
enactment of this subsection, the Register of Copyrights shall issue 
regulations to establish procedures for preregistration of a work that is 
being prepared for commercial distribution and has not been published. 

'(2) CLASS OF WORKS- The regulations established under paragraph 
(1) shall permit preregistration for any work that is in a class of works 
that the Register determines has had a history of infringement prior to 
authorized commercial distribution. 

'(3) APPLICATION FOR REGISTRATION- Not later than 3 months 
after the first publication of a work preregistered under this subsection, 
the applicant shall submit to the Copyright Office--

'(A) an application for registration of the work; 

'(B) a deposit; and 

'(C) the applicable fee. 

'(4) EFFECT OF UNTIMELY APPLICATION- An action under this 
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chapter for infringement of a work preregistered under this subsection, 
in a case in which the infringement commenced no later than 2 months 
after the first publication of the work, shall be dismissed if the items 
described in paragraph (3) are not submitted to the Copyright Office in 
proper form within the earlier of--

'(A) 3 months after the first publication of the work; or 

'(B) 1 month after the copyright owner has learned of the 
infringement.'. 

(b) Infringement Actions- Section 4ll(a) of title 17, United States Code, is 
amended by inserting 'preregistration or' after 'shall be instituted until'. 

(c) Exclusion- Section 412 of title 17, United States Code, is amended by 
inserting after 'section 106A(a)' the following: ',an action for infringement of 
the copyright of a work that has been preregistered under section 408( f) 
before the comn1encement of the infringement and that has an effective date 
of registration not later than the earlier of 3 months after the first publication 
of the work or 1 month after the copyright owner has learned of the 
infringement,'. 

SEC. lOS. FEDERAL SENTENCING GUIDELINES. 

(a) Review and Amendment- Not later than 180 days after the date of 
enactment of this Act, the United States Sentencing Commission, pursuant to 
its authority under section 994 of title 28, United States Code, and in 
accordance with this section, shall review and, if appropriate, amend the 
Federal sentencing guidelines and policy statements applicable to persons 
convicted of intellectual property rights crimes, including any offense under--

(1) section 506, 1201, or 1202 oftitle 17, United States Code; or 

(2) section 2318,2319, 2319A, 2319B, or 2320 oftitle 18, United 
States Code. 

(b) Authorization- The United States Sentencing Commission may amend the 
Federal sentencing guidelines in accordance with the procedures set forth in 
section 2l(a) of the Sentencing Act of 1987 (28 U.S.C. 994 note) as though 
the authority under that section had not expired . 
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(c) Responsibilities ofUnited States Sentencing Commission- In carrying out 
this section, the United States Sentencing Commission shall--

(1) take all appropriate measures to ensure that the Federal sentencing 
guidelines and policy statements described in subsection (a) are 
sufficiently stringent to deter, and adequately reflect the nature of, 
intellectual property rights crimes; 

(2) determine whether to provide a sentencing enhancement for those 
convicted of the offenses described in subsection (a), if the conduct 
involves the display, performance, publication, reproduction, or 
distribution of a copyrighted work before it has been authorized by the 
copyright owner, whether in the media format used by the infringing 
party or in any other media format; 

(3) determine whether the scope of 'uploading' set forth in application 
note 3 of section 2B5.3 of the Federal sentencing guidelines is adequate 
to address the loss attributable to people who, without authorization, 
broadly distribute copyrighted works over the Internet; and 

( 4) determine whether the sentencing guidelines and policy statements 
applicable to the offenses described in subsection (a) adequately reflect 
any harm to victims from copyright infringement if law enforcement 
authorities cannot determine how many times copyrighted material has 
been reproduced or distributed. 

TITLE II--EXEMPTION FROM INFRINGEMENT FOR SKIPPING AUDIO 
AND VIDEO CONTENT IN MOTION PICTURES 

SEC. 201. SHORT TITLE. 

This title may be cited as the 'Family Movie Act of2005'. 

SEC. 202. EXEMPTION FROM INFRINGEMENT FOR 
SKIPPING AUDIO AND VIDEO CONTENT IN MOTION 
PICTURES. 

(a) In General- Section 110 of title 17, United States Code, is amended--

(I) in paragraph (9), by striking 'and' after the semicolon at the end; 
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(2) in paragraph (1 0), by striking the period at the end and inserting '; 
and'· ' 
(3) by inserting after paragraph (10) the following: 

' ( 11) the making imperceptible, by or at the direction of a member of a 
private household, of limited portions of audio or video content of a 
motion picture, during a performance in or transmitted to that 
household for private home viewing, from an authorized copy of the 
motion picture, or the creation or provision of a computer program or 
other technology that enables such making imperceptible and that is 
designed and marketed to be used, at the direction of a member of a 
private household, for such making imperceptible, if no fixed copy of 
the altered version of the motion picture is created by such computer 
program or other technology.'; and 

( 4) by adding at the end the following: 

'For purposes of paragraph (11), the term 'making imperceptible' does not 
include the addition of audio or video content that is performed or displayed 
over or in place of existing content in a motion picture. 

'Nothing in paragraph (11) shall be construed to imply further rights under 
section 106 of this title, or to have any effect on defenses or limitations on 
rights granted under any other section of this title or under any other 
paragraph of this section.'. 

(b) Exemption From Trademark Infringement- Section 32 of the Trademark 
Act of 1946 (15 U.S.C. 1114) is amended by adding at the end the following: 

'(3)(A) Any person who engages in the conduct described in paragraph (11) 
of section 110 of title 17, United States Code, and who complies with the 
requirements set forth in that paragraph is not liable on account of such 
conduct for a violation of any right under this Act. This subparagraph does 
not preclude liability, nor shall it be construed to restrict the defenses or 
limitations on rights granted under this Act, of a person for conduct not 
described in paragraph (11) of section 110 of title 17, United States Code, 
even if that person also engages in conduct described in paragraph ( ll) of 
section 110 of such title. 

'(B) A manufacturer, licensee, or licensor of technology that enables the 
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making of limited portions of audio or video content of a motion picture 
imperceptible as described in subparagraph (A) is not liable on account of 
such manufacture or license for a violation of any right under this Act, if such 
manufacturer, licensee, or licensor ensures that the technology provides a 
clear and conspicuous notice at the beginning of each performance that the 
performance of the motion picture is altered from the performance intended 
by the director or copyright holder of the motion picture. The limitations on 
liability in subparagraph (A) and this subparagraph shall not apply to a 
manufacturer, licensee, or licensor of technology that fails to comply with this 
paragraph. 

'(C) The requirement under subparagraph (B) to provide notice shall apply 
only with respect to technology manufactured after the end of the 180-day 
period beginning on the date of the enactment of the Family Movie Act of 
2005. 

'(D) Any failure by a manufacturer, licensee, or licensor of technology to 
qualify for the exemption under subparagraphs (A) and (B) shall not be 
construed to create an inference that any such party that engages in conduct 
described in paragraph (11) of section 110 of title 17, United States Code, is 
liable for trademark infringement by reason of such conduct.'. 

(c) Definition- In this section, the term 'Trademark Act of 1946' means the 
Act entitled 'An Act to provide for the registration and protection of 
trademarks used in commerce, to carry out the provisions of certain 
international conventions, and for other purposes', approved July 5, 1946 (15 
U.S.C. 1051 et seq.). 

TITLE III--NATIONAL FILM PRESERVATION 

Subtitle A--Reauthorization of the National Film Preservation Board 

SEC. 301. SHORT TITLE. 

This subtitle may be cited as the 'National Film Preservation Act of2005'. 

SEC. 302. REAUTHORIZATION AND AMENDMENT. 

(a) Duties of the Librarian of Congress- Section 103 of the National Film 
Preservation Act of 1996 (2 U.S.C. I 79m) is amended--
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(1) in subsection (b)--

(A) by striking 'film copy' each place that tem1 appears and 
inserting 'film or other approved copy'; 

(B) by striking 'film copies' each place that term appears and 
inserting 'film or other approved copies'; and 

(C) in the third sentence, by striking 'copyrighted' and inserting 
'copyrighted, mass distributed, broadcast, or published'; and 

(2) by adding at the end the following: 

'(c) Coordination ofProgram With Other Collection, Preservation, and 
Accessibility Activities- In carrying out the comprehensive national film 
preservation program for motion pictures established under the National Film 
Preservation Act of 1992, the Librarian, in consultation with the Board 
established pursuant .to section 104, shall--

'(1) carry out activities to make films included in the National Film 
registry more broadly accessible for research and educational purposes, 
and to generate public awareness and support of the Registry and the 
comprehensive national film preservation program; 

'(2) review the comprehensive national film preservation plan, and 
amend it to the extent necessary to ensure that it addresses 
technological advances in the preservation and storage of, and access to 
film collections in multiple formats; and 

'(3) wherever possible, undertake expanded initiatives to ensure the 
preservation of the moving image heritage of the United States, 
including film, videotape, television, and born digital moving image 
formats, by supporting the work of the National Audio-Visual 
Conservation Center of the Library of Congress, and other appropriate 
nonprofit archival and preservation organizations.'. 

(b) National Film Preservation Board- Section 104 of the National Film 
Preservation Act of 1996 (2 U.S.C. 179n) is amended--

(1) in subsection (a)(l) by striking '20' and inserting '22'; 
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(2) in subsection (a) (2) by striking 'three' and inserting '5'; 

(3) in subsection (d) by striking' 11' and inserting ' 12'; and 

(4) by striking subsection (e) and inserting the following: 

' (e) Reimbursement of Expenses- Members of the Board shall serve without 
pay, but may receive travel expenses, including per diem in lieu of 
subsistence, in accordance with sections 5702 and 5703 of title 5, United 
States Code.'. 

(c) National Film Registry- Section 106 of the National Film Preservation Act 
of 1996 (2 U.S.C. 179p) is amended by adding at the end the following: 

' (e) National Audio-Visual Conservation Center- The Librarian shall utilize 
the National Audio-Visual Conservation Center of the Library of Congress at 
Culpeper, Virginia, to ensure that preserved films included in the National 
Film Registry are stored in a proper manner, and disseminated to researchers, 
scholars, and the public as may be appropriate in accordance with--

'(1) title 17, United States Code; and 

' (2) the terms of any agreements between the Librarian and persons 
who hold copyrights to such audiovisual works.'. 

(d) Use of Seal- Section 107 (a) of the National Film Preservation Act of 1996 
(2 U.S.C. 179q(a)) is amended--

(1) in paragraph (1), by inserting 'in any format' after 'or any copy'; and 

(2) in paragraph (2), by striking 'or film copy' and inserting ' in any 
format' . 

(e) Effective Date- Section 113 of the National Film Preservation Act of 1996 
(2 U.S.C. 179w) is amended by striking ' 7' and inserting' 13'. 

Subtitle B--Reauthorization of the National Film Preservation Foundation 

SEC. 311. SHORT TITLE. 

This subtitle may be cited as the ' National Film Preservation Foundation 
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Reauthorization Act of 2005'. 

SEC. 312. REAUTHORIZATION AND AMENDMENT. 

(a) Board ofDirectors- Section 151703 oftitle 36, United States Code, is 
amended--

(1) in subsection (b)(2)(A), by strilcing 'nine' and inserting '12'; and 

(2) in subsection (b)( 4), by striking the second sentence and inserting 
'There shall be no limit to the number of tenns to which any individual 
may be appointed.'. 

(b) Powers- Section 151705 of title 36, United States Code, is amended in 
subsection (b) by striking 'District of Columbia' and inserting ' the jurisdiction 
in which the principal office of the corporation is located'. 

(c) Principal Office- Section 151706 of title 36, United States Code, is 
amended by inserting ', or another place as determined by the board of 
directors' after 'District of Columbia'. 

(d) Authorization of Appropriations- Section 151711 of title 36, United States 
Code, is amended by striking subsections (a) and (b) and inserting the 
following: 

'(a) Authorization of Appropriations- There are authorized to be appropriated 
to the Library of Congress amounts necessary to carry out this chapter, not to 
exceed $530,000 for each of the fiscal years 2005 through 2009. These 
amounts are to be made available to the corporation to match any private 
contributions (whether in currency, services, or property) made to the 
corporation by private persons and State and local governments. 

'(b) Limitation Related to Administrative Expenses- Amounts authorized 
under this section may not be used by the corporation for management and 
general or fundraising expenses as reported to the Internal Revenue Service as 
part of an annual information return required under the Internal Revenue Code 
of1986.'. 

TITLE IV--PRESERVATION OF ORPHAN WORKS 

3117/2005 5:26PM 
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SEC. 401. SHORT TITLE. 

This title may be cited as the 'Preservation of Orphan Works Act'. 

SEC. 402. REPRODUCTION OF COPYRIGHTED WORKS BY 
LIBRARIES AND ARCHIVES. 

Section 1 08(i) of title 17, United States Code, is amended by striking '(b) and 
(c)' and inserting ' (b), (c), and (h)'. 

Passed the Senate February 1, 2005. 

Attest: 

EMILY J. REYNOLDS, 

Secretary. 

END 
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MEMORANDUM 

TO: Chair Hinojosa 
Commissioners 

FROM: Tim McGrath 

UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, N.E. 

SUITE 2-500, SOUTH LOBBY 
WASHINGTON, D.C. 20002-8002 

(202) 502-4500 
FAX (202) 502-4699 

March 15, 2005 

SUBJECT: March Meeting Materials 

The March Commission meeting is scheduled to begin on Tuesday, March 22, at 9:30 
a.m. and conclude on Wednesday, March 23, by approximately 10:00 a.m. The "family dinner" 
is scheduled for 6:30p.m. on Tuesday evening at Ten Phen, 1001 Pennsylvania Avenue, 
(202) 393-4500. 

The meeting materials primarily focus on Booker issues and on the amendments that you 
may vote on at the April meeting (identity theft, antitrust, and miscellaneous amendments). 
Additionally, staff will provide information at the meeting on a possible anabolic steroids 
amendment. 

If you have any questions, please call me at (202) 502-4556 . 
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United States Sentencing Commission 
Meeting Schedule 

Tuesday, March 22, 2005 
10:00 a.m. 

Commissioners Conference Room 
Washington, DC 

Report of the Chair 

Report of the Staff Director 

Minutes 

Legislative Update 

Staff Reports 

Pending Amendments 

Antitrust 
ID Theft 
Anabolic Steroids 
Miscellaneous Amendments 

Booker Update 
Data Collection 
Case Law Review 
Educational Efforts 

Discussion Calendar 

Attorney Client Privilege Waiver 
Retroactivity 
Post Booker Guideline and Legislative Issues 

Adjourn 
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Report of the Chair 

United States Sentencing Commission 
Meeting Schedule 

Tuesday, March 22, 2005 
9:30a.m. 

Commissioners Conference Room 
Washington, DC 

Report of the Staff Director 

Minutes 

Legislative Update 

• Staff Reports 

• 

Pending Amendments 

ID Theft , 
Antitrust .. ·· \ ()-M.. 

Anabolic Steroids · h OLL 
Miscellaneous Amendments 

Post-Booker Update 

Data Collection v- -

Case Law Review 
Educational Efforts 

Discussion Calendar. 

Adjourn 
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Report of the Chair 

United States Sentencing Commission 
Public Meeting 

Wednesday, March 23, 2005 
9:30a.m. 

Commissioners Conference Room 
Washington, DC 

Report of the Staff Director 

Minutes 

Post-Booker Update 

Data Collection 
Case Law Review 
Educational Effor ts 

Adjourn 
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Minutes of the February 15, 2005 
United States Sentencing Commission 

Public Meeting 

Chair Hinojosa caJJed the meeting to order at 1:43 p.m. in the Judicial Conference Center, 
Thurgood Marshall Federal Judiciary Building. 

The following Commissioners and staff participated in the meeting: 

Ricardo H. Hinojosa, Chair 
Ruben CastiJlo, Vice Chair 
William K. Sessions, Ill, Vice Chair 
John R. Steer, Vice Chair 
Michael E. Horowitz, Commissioner 
Beryl Howell, Commissioner 
Deborah Rhodes , Commissioner Ex Officio 
Edward F. Rei ll y, Jr., Commissioner Ex Officio 
Timothy B. McGrath, Staff Director 
Charles R. Tetzlaff, General Counsel 
Judith Shean, Special Counsel 

Chair Hinojosa called the meeting to order and announced he would save the Chair's Report for 
his opening remarks at the public hearing at 2 p.m . 

Chair Hinojosa then asked if there was a motion to adopt the January 27, 2005 minutes. Vice-
Chair Steer made the motion, which was seconded by Vice-Chair Sessions. The motion passed 
unanimously. 

Chair Hinojosa called on Charles Tetzlaff, General Counsel, to present the proposed 
amendments and issues for comment for a possible vote to publish in the Federal Register. 

General Counsel Tetzlaff stated that the first proposed amendment implements the Identity Theft 
Penalty Enhancement Act, which creates two new offenses for aggravated identity theft. The 
Act provides for mandatory consecutive penalties for use of false identification documents in 
eleven categories of fraud offenses. A conviction carries a mandatory two-year consecutive 
·sentence. A mandatory five-year consecutive sentence is required for use of false identification 
in a federal crime of terrorism. 

The proposed amendment creates a new guideline at §2B 1.6 (Aggravated Identity Theft) and sets 
the guideline sentence as the term of imprisonment required by statute. The proposed 
amendment also responds to the directive in section 5 of the Act and amends §3B 1.3 (Abuse of 
Position of Trust or Use of Special Skills) to ensure that an adjustment under this guideline 
applies to a defendant who uses his or her position in order to unlawfully obtain any means of 
identification . 
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Finally, the proposed nmendmcnt seeks 10 simplify the identity theft enhancemen t at 
*28 1.1 (b)(IO) by chnnging it from an enhancement based on relevant conduct to un 
enhancement based on the offense of conviction. There is also one issue for comment. 

General Counsel Tetzlaff stated that a motion to publish the proposed amendment and issue for 
comment was in order. The motion to publish should include a reduction of the usual 60 day 
comment period set out in Rule 4.4 of the Commission Rules of Practice and Procedure to 30 
days because the 60 days is not practicable as a result of the impact on the Commission during 
this amendment cycle of the Blakely and Booker decisions. Finally, the motion should provide 
staff with the authority to make technical and conforming changes if necessary. 

Chair Hinojosa asked if there was a motion to that effect. Vice-Chair Steer so moved, and Vice-
Chair Sessions seconded the motion. The motion passed unanimously. 

General Counsel Tetzlaff stated that the second proposed amendment is in response to the 
Antitrust Criminal Penalty Enhancement and Reform Act of 2004, which increased both the 
fines and statutory max imum terms of imprisonment under the Sherman Antitrust Act. The 
maximum term of imprisonment under the Act was raised from 3 years to 10 years. 

The proposed amendment provides for a base offense level of either leve l 12 or level 14 under 
antitrust guideline, §2R l . l. The proposed amendment also eliminates the one-level increase for 
bid rigging cases at §2R 1.1 (b)(l) on the basis that the majority of cases reviewed involve bid 
rigging, and that factor can be incorporated into the new base offense level. There are two issues 
for comment. 

General Counsel Tetzlaff stated that a motion to publish the proposed amendment and issues for 
comment was in order. The motion to publish should include a reduction of the usual 60 day 
comment period set out in Rule 4.4 of the Commission Rules of Practice and Procedure to 30 
days because the 60 days is not practicable as a resu lt of the impact on the Commjssion during 
this amendment cycle of the Blakely and Booker decisions. Finally, the motion should provide 
staff with the authority to make technical and conforming changes if necessary. 

Chair Hinojosa asked if there was a motion to that effect. Commissioner Castillo so moved, and 
Commissioner Howell seconded the motion. The motion passed unanimously with some 
discussion. Commissioner Casti llo commented that in light of the Act passed by Congress and 

·the Commission's work on public colTIIption and white collar offenses, he believes the increase 
is justified for this particular category of offenses and will push for the highest penalties. 

General Counsel Tetz laff stated that the third proposed amendment is comprised of seven 
miscellaneous issues. One is a proposed issue for comment in response to a directive from 
Congress to review and consider amending the guidelines to provide for increased penalties for 
offenses involving anabolic steroids. The issue for comment seeks general comment on how the 
Commission should implement the directive and speci fically whether the Commission should 
amend the Drug Equivalency Tables and/or the Notes to the Drug Quantity Table in §2Dl.l to 
provide a heightened marijuana equivalency for anabolic steroids and if so, what should be the 
amended equivalency rate. 
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The remaining miscellaneous amendments were not specifically discussed as many were of a 
technical and conforming nature. 

General Counsel Tetzlaff stated that a motion to publish the proposed miscellaneous 
amendments was in order. The motion to publish should include a reduction of the usual 60 day 
comment period set out in Rule 4.4 of the Commission Rules of Practice and Procedure to 30 
days because the 60 days is not practicable as a result of the impact on the Commission during 
this amendment cycle of the Blakely and Booker decisions. Finally, the motion should provide 
staff with the authority to make technical and conforming changes if necessary. 

Chair Hinojosa asked if there was a motion to that effect. Vice Chair Steer made the motion but 
amended it to publish the proposed issue for comment relating to anabolic steroids separately 
from the other miscellaneous amendments. Commissioner Horowitz seconded the motion as 
amended. The amended motion passed unanimously. 

There being no further matters for consideration, Vice-Chair Steer moved to adjourn, and Vice-
Chair Sessions seconded the motion. The motion passed unanimously, and Chai r Hinojosa 
adjourned the meeting at 1:53 p.m . 


