

















DOJ’s proposal would add little to the impressive punishments already available to
terrorists, but would be overly severe for non-terrorist-related hazmat violators.
Terrorists are already subject to extraordinary sanctions, and new hazmat rulemakings
already address the problem of inadvertently helping terrorists. DOJ’s proposal would
punish nonterrorist hazmat personnel as severely as, and more commonly than, the
terrorists who attack or exploit them.

A free-standing hazmat guideline would greatly complicate the job of organizations
attempting to implement an effective compliance system.

Discussion

I. Effective Compliance Programs

ACC commends the Commission for the open and deliberative approach that it has taken
over the past 3-plus years in its consideration of this issue. The Commission’s Advisory
Group gathered a great deal of public comment in very thorough, focused and dialogic
fashion in which Group members were actively engaged. The Group then worked very
diligently and came up with recommendations that, in ACC’s view, generally adopt the
right approach. The overall thrust of ACC’s prior comments and testimony was that the
current Guidelines have worked well: beyond their strict role as providing rules for
criminal sentences, they have already driven the development of effective compliance
programs in businesses and will continue to do so. ACC noted that it was not aware of
objective evidence indicating that compliance systems based on the current Guidelines
were deficient. ACC recommended that any significant changes to the Guidelines be
based on concrete evidence of shortcomings in the Guidelines that could be cured by the
proposed changes. We also cautioned against expanding the Guidelines further into areas
of corporate governance or corporate ethics, and by large the Commission has heeded
those cautions. > ,

The following comments highlight areas of the proposal that ACC believes are
particularly praiseworthy and reiterate concerns about making more sweeping changes.
We also urge the Commission consider expressing a stronger position on the problem of
waiver in connection with cooperation, and to serve in the “fulcrum” role recommended
by the Advisory Group to advance the debate on this issue and the related litigation
dilemma.

A. Corporate Governance.
ACC is particularly pleased that the Commission has worked to ensure consistency

between (1) the Guidelines and (i1) Sarbanes-Oxley and the many other laws, rules and
self-regulatory provisions that affect corporate governance. ACC’s earlier comments in

% ACC has filed four sets of comments and testimony since the Commission’s 2001
notice requesting comment on whether to create the Advisory Group. Attachment B is
the testimony we filed in connection with the November 14, 2002 public meeting. .
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this docket addressed this issue at length, and we were invited to make a presentation
specifically on this issue at the Group’s public meeting. The Group’s report recognized
the substantial effect of Sarbanes-Oxley and other current drivers of change in corporate
governance,” and noted concerns that the Commission not do anything to interfere with
these ongoing processes. The Group emphasized that its recommendations “will not
impose upon organizations anything more than the law requires, nor will it conflict with
industry-specific regulatory requirements.”5

ACC does recommend two clarifications in this regard. Proposed Section 8B2.1(b)(2)
provides that “[s]pecific individual(s) within high-level personnel of the organization
shall be assigned direct, overall responsibility to ensure the implementation and
effectiveness of the [compliance] program . . . and shall report directly to the governing
authority or an appropriate subgroup . . ..”

What does “report” mean? ACC suggests the Commission clarify that the phrase
“shall report directly to the governing authority or an appropriate subgroup” means only
to “provide . . . information” to these bodies (as stated in proposed Application Note 3).
However, if “report” were construed to mean “be directly accountable to and be
supervised by,” that interpretation would wreak havoc with corporate governance in
many, if not most businesses, where only the president or CEO reports (in the
accountability sense) to the board, and all other employees and officers report to him or
her (including the person(s) with overall and direct responsibility to ensure the
effectiveness of the compliance program). While persons responsible for compliance
programs should have the capability and authority to provide information directly to the
governing authority, having separate lines of accountability for staff officers of a
company or the CEO to the governing authority is a recipe for competition and
dysfunction. ACC would appreciate clarification that it has interpreted proposed
Application Note 3 correctly.

The split between accountability for compliance and for monitoring the
compliance program. In many (if not most) leading business organizations, the
responsibility for compliance with the law lies with line management, not with a
corporate staff function. This alignment of responsibility makes compliance as much a
part of these managers’ responsibility as meeting production or sales targets, and prevents
a dynamic in which compliance becomes the obligation of a corporate “overhead” or
“police” function not directly responsible for the actual conduct that constitutes
compliance or noncompliance. Under this arrangement, the people who actually have to
direct business activity to comply with the law are the ones charged with implementing
the program to ensure compliance.

3 Report of the Ad Hoc Advisory Group on the Organizational Sentencing Guidelines
(Oct. 7, 2003) at 39-48.

*Id. at 59 and n. 207.

S Id. at 54.
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