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C. Increase The Culpability Score Point Reduction.

The PAG supports increasing the culpability score reduction from three to four
points. Awarding more points for an effective compliance program would not only
appropriately reflect the heightened requirements of U.S.S.G. § 8B2.1, but would also
create an incentive for organizations to examine the adequacy of their current programs.

D. Factors Relating to Small and Mid Size Organizations.

Chapter Eight’s impact on small and mid-size companies requires further study.
Historically, the great majority of sentenced companies are small, closely-held entities.
And, as the Advisory Group’s Report notes, since 1991 an overwhelming number of
convicted organizations failed to receive effective compliance program sentencing credit
for reasons related to their smaller size. The PAG seconds the Advisory Group’s
recommendation that the Commission devote resources to reaching and training small and

mid-size companies about corporate compliance.

The PAG believes that many factors or considerations could be incorporated into
Chapter Eight to encourage small and mid size organizations to develop and maintain
compliance programs. There is likely, however, to be some spirited disagreement among
business interests, the defense bar, and the Department of Justice as to which factors or
considerations will likely be most effective or important. And, to say the issue‘is a
difficult one may understate things. The Advisory Group Report noted the difficulties it

had in getting feedback on the matter.

The PAG therefore proposes that the Commission convene a working group
dedicated solely to the study of the specific issue of the guidelines’ application to small
and mid size companies. This working group will no doubt have the first, difficult task of
even defining the best methodology for studying this issue. The PAG envisions that the
working group would reflect the usual affected constituencies (e.g., business, defense bar,
prosecutors), but also that it might fruitfully be broadened to include an economist and/or
other academics who have studied these issues from a broader perspective. The
interdisciplinary approach may be the most effective way to give the Commission the help
it needs to tackle this complex yet exceedingly important guidelines matter.

II. Proposed Amendments relating to Public Corruption (Amendment #4)

The PAG is unaware of any data or even anecdotal examples suggesting a need for
increased penalties under these guidelines. No such basis or justification is included in the
materials accompanying the proposed amendments. Although the Synopsis of the proposed
amendment states that it “aims at moving away from a guideline structure that relies heavily on
monetary harm to determine the severity of the offense,” it does not appear that the proposed
amendment in fact does so (assuming there are policy reasons for such a change, which are not
explained in the published materials). The new guidelines incorporate the §2B1.1 loss table in

precisely the same fashion as the existing ﬁuideline%. Accordingly, the PAG does not believe any
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increase to the base offense levels for bribery and gratuity cases has been demonstrated to be
warranted. Indeed, these base offense levels could instead be reduced to achieve proportlonahty

with 2B1.1, the guideline governing other similar economic crimes.

The PAG agrees that Guidelines 2C1.1 and 2C1.7 may readily be consolidated, but the 2-
level enhancement for multiple incidents should be limited to those cases currently sentenced
under 2C1.1 to avoid even further unwarranted disparity between cases involving intangible rather
than tangible harm. Similarly, if guidelines 2C1.2 and 2C1.6 are consolidated, the 2-level
enhancement for multiple incidents should be limited to cases currently sentenced under 2C1.2 to
avoid unwarranted disparity between cases involving mere gratuities rather than actual theft.

Briberies and gratuities are purely economic crimes. While the acceptance of a bribe or

" gratuity by a public or bank official is a serious offense because it serves to undermine the

public’s confidence in government and banks, there is little reason to believe it does so to any
greater degree than outright theft or embezzlement by such officials, particularly where the
official’s position does not involve high-level decision-making or other sensitive matters, and is
not an elected office. Because the base offense level for economic crimes is either 6 or 7,
depending on the statutory maximum sentence, the current base offense level of 10 for bribery
offenses results in unwarranted disparity. Increasing the base offense level from 10 to 12 would
exacerbate this unwarranted disparity rather than cure it, and result in sentences that are unjust.

Consider, for example, a typical bribery case in which a low-level public official accepts
two $5,000 bribes to award a $100,000 contract on which the contractor makes a $20,000 profit.2
Under the current version of 2C1.1, the base offense level would be 10, increased by 2 levels for
multiple incidents, plus 4 levels under the 2B1.1 table reflecting the $20,000 “benefit received,”
resulting in an adjusted offense level of 16. If the base offense level is increased by two levels as
proposed in the amendment, the adjusted offense level would be 18.

Contrast this $10,000 bribery scenario with a case in which a public official simply steals
$10,000 outright from the public fisc. Assuming some use of the mails or wires, the base offense
level would be 7, plus 4 levels for the loss, plus 2 levels for abuse of trust, resulting in an adjusted
offense level of 13. Why should a low-level public official be sentenced 3 levels higher for
accepting a $10,000 bribe from a third party than stealing the $10,000 directly from the public
fisc? And if the proposed amendment were adopted, the disparity would be 5 levels. This means
that the minor official who accepts the $10,000 bribe would be sentenced 1 level higher (18) than
an official who outright steals up to $120,000 — more than the entire value of the contract

(7+8+2=17).

The unwarranted disparity noted above would be further exacerbated by the consolidation
of 2C1.7 with 2Cl1.1 if the 2-level increase for multiple incidents is applied across the board.

2 Obviously the numbers used in hypotheticals such as this are important. We believe the
numbers above are quite reasonable, and further believe our overall point would be amplified by
having the Commission Staff apply and contrast the fraud and bribery guidelines to randomly

selected actual bribery cases. C\-6 47





