














various crimes must be analyzed in order to determine whether they would belong in a common
group or in separate groups.

While generally we believe that the grouping rules should apply to a hazmat crime as they
would to any other Part 2Q guideline, for crimes that involve substantial threats to more than one
victim, it may be appropriate to include a provision that tracks §2Q1.4(d):

(d) Special Instruction

@)) If the defendant is convicted of a single count involving (A) the death or
permanent, life-threatening, or serious bodily injury of more than one victim; or
(B) conduct tantamount to the attempted murder of more than one victim, Chapter
Three, Part D (Multiple Counts) shall be applied as if the defendant had been
convicted of a separate count for each such victim.

IMMIGRATION

I. Alien Smuggling

We agree with the underlying premise of the proposal —i.e., that those who illegally
smuggle people into the country should be punished differently depending upon the alien’s
purpose. However, we believe it should go further if it is to have effect.

A. Entering the United States to Engage in Certain Activity

The proposed new specific offense characteristic would require that the defendant have
“knowledge” of the alien’s intended unlawful activity within the United States at the time the
defendant assisted the alien to illegally enter the country. However, a defendant who “smuggled,
transported, or harbored” an alien knowing that the alien intended to engage in terrorist activity
could also be charged as a co-conspirator in the underlying terrorist activity and thus already
would be subject to a substantial sentence. Significantly, this proposal does not address the more
typical situation of smugglers who assist “all comers” and who are often deliberately ignorant of
the identity or motive of the person entering the country illegally.

We believe this proposal is far too restrictive. Aliens who are inadmissable pose a
serious threat to the security of the United States. The guidelines and laws already address
individuals, who with direct knowledge, facilitate those entering illegally to commit acts of
terrorism and other specific crimes. What the guidelines do not adequately address are the
smugglers who are used by terrorists and others to gain entry, but do so without fully revealing to
the smugglers their real identity or intent. The smugglers who enable terrorists to illegally enter
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this country undetected should not be able to escape increased liability simply because they did
not “know” what specific illegal act the alien intended to commit.

As such, we recommend that the guidelines impose a strict liability standard rather than
imposing a knowledge requirement. We believe that once a defendant has been convicted of the
underlying smuggling offense, the offense level should be increased under a new specific offense
characteristic that would take into account the reason the alien was coming into the country (to
engage in terrorist activity, in a crime of violence or controlled substance offense) or why they
were barred from entry pursuant to 8 U.S.C. § 1182(a)(2) or (3). This could be accomplished by
changing proposed specific offense characteristic §2.1.1(b)(4) to read:

“(4) If the defendant smuggled, transported, or harbored an alien, who -
(A) entered the United States

A. to engage in a crime of violence or controlled substance offense,
increase by:

i) two levels, if only one such alien was smuggled,
transported or harbored;

it) four levels, if two-five such aliens were smuggled,
transported or harbored; and

1ii) six levels, if six or more such if aliens were smuggled,
transported or harbored.

B. to engage in terrorist activity, increase by [12] levels, but if the
resulting offense is less than [32], increase to level [32].

(2) was inadmissable as defined in 8 U.S.C. §1182(a)(2) or (3) increase

i) two levels, if only one such alien was smuggled,
transported or harbored;
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i1) four levels, if two-five such aliens were smuggled,
transported or harbored; and

iii)  six levels, if six or more such if aliens were smuggled,
transported or harbored.”

This alternative is similar to the criteria used in §2K2.1 (Unlawful Receipt, Possession, or
Transportation of Firearms). An individual found guilty of illegally possessing a firearm faces a
base offense level of 12. However, if the weapon is one that is particularly dangerous — as
described in 26 U.S.C. § 5845(a) or 18 U.S.C. § 921(a)(30) — then the offense level is increased
six levels to a level 18. It is not necessary that the defendant have knowledge of the restricted
nature of the weapon. See, e.g., United States v. Fry, 51 F.3d 543 (5 Cir 1995).

This proposal would also increase the enhancement commensurate with the number of
dangerous aliens smuggled, in a manner similar to that used in §2L1.1(b)(2). A person who
smuggles six aliens barred from entry because they were designated terrorists should receive a
substantially higher increase than just the three levels under current §2L1.1(b)(2)(A).

B. Offenses Involving Death

The published proposal suggests three changes that would impact the treatment of deaths
resulting from alien smuggling. The first removes the specific offense characteristic subcategory
from its present grouping with other injuries and creates a new specific category and suggests, in
the alternative, increases of eight (current), 10, or 12 levels. The second proposed change
expands a related cross-reference to include deaths involving manslaughter and not just murder,"
while the third proposed amendment would also address incidents of multiple deaths.

We support the three amendments. The first change, separating the death enhancement
from the other injuries and providing a minimum offense level of 25, will have an impact on
those cases where the death results from negligence rather than just intentional or reckless
conduct. Under the proposed §2L1.1(b)(8), alien smuggling resulting in a death due to
negligence would result in an offense level of at least 25 (57-71 months under Criminal History
Category I) while under exiting guidelines it would most likely result in a level 20 (33-41
months). We support increasing the minimum offense level for these cases to any of the

Y9 A similar provision exists at §2K1.3(c)(1)(B); §2K2.1(c)(1)(B); §2K2.5(c)(1)(B);
§2M5.3(c)(1); §2M6.1(c)(1); §2Q1.4(c)(1)
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