


This is true to an equal, if not greater, extent in small organizations as in large. Clearly,
there should be distinctions between what large and small organizations must do to establish ‘
effective compliance programs. An effective compliance program in a small organization may

be much less formal than in a large organization. The Commission proposes to add commentary

to the guidelines making this plain, and we support this commentary. “For example, in a small

business, the manager or proprietor, as opposed to independent compliance personnel, might

perform routine audits with a simple checklist, train employees through informal staff meetings,

and perform compliance monitoring through daily “walk-arounds” or continuous observation

while managing the business.” This proposal recognizes that in a small organization the personal
involvement of an owner/manager is the key element to creating an effective compliance

program. Yet how can personal involvement create a law-abiding organizational culture when

the manager or proprietor is engaged in unlawful activity?

To the extent that small organizations are not receiving credit for having effective
compliance programs, the better solution is the one identified by the Advisory Group: making
greater efforts to educate small companies on their obligations under the law and working with
them to establish effective compliance programs, rather than giving them credit for compliance
programs despite the participation of their owners and high-level managers in criminal activity.
Adopting the proposed amendment, even revised to apply only to small organizations, would
send exactly the opposite message to the one being sent by virtually every other change being
proposed by the Commission regarding compliance programs.

III. Waiver of Attorney-Client Privilege and Work Product Protections

There has been considerable debate — within the Advisory Group and beyond — about the
circumstances under which an organization ought to be asked to waive the attorney-client
privilege or its work product protections in order to receive a reduction in its culpability score for
cooperation with the government or to receive a downward departure for providing substantial
assistance in the investigation or prosecution of another. The Department’s position on this has
been, and continues to be that what is required to receive these reductions is simply cooperation
and substantial assistance; and that neither waiver of the attorney-client privilege nor waiver of
the work product protections are prerequisites to receiving these reductions. We recognize and
the Advisory Group recognized, however, that in many cases, cooperation and substantial
assistance will not be fully achieved unless there is a waiver of some kind. It comes down to a
case-by-case analysis, depending on the particular circumstances of the investigation.

It is for these reasons that we accept the proposed new language in §8C2.5, Application
Note 12, that clearly indicates that in certain circumstances, but not all cases, a waiver will be
necessary to receive the reduction in the culpability score for cooperation. Where we believe the
Application Note falls a bit short is in recognizing that the government is in a unique position to
assist the court in determining whether the defendant has effectively cooperated and whether a
waiver if the privilege or work product protection is necessary for full cooperation.
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The current guideline Application Note 12 correctly points out that “[a] prime test of
whether an organization has disclosed all pertinent information is whether the information is
sufficient for law enforcement personnel to identify the nature and extent of the offense and the
individual(s) responsible for the criminal conduct.” We believe that in determining whether
sufficient cooperation has occurred, the sentencing court should consider all evidence but should
give extra weight to the government’s assessment of the defendant’s cooperation and the
government’s assessment of the sufficiency of the cooperation in identifying the nature and
extent of the crime and those responsible. We think the language of the proposed Application
Note would be improved with the following:

If the defendant has satisfied the requirements for cooperation set
forth in this note, waiver of the attorney-client privilege and of
work product protections is not a prerequisite to a reduction in
culpability score under subsection (g). However, in other
circumstances, waiver of the attorney-client privilege and of work
product protections may be required in order to satisfy the
requirements of cooperation. Substantial weight should be given
to the government’s evaluation of the extent of the defendant’s
cooperation and whether waiver of either the privilege or work
product protections is necessary to identify the nature and extent of
the offense and the individual(s) responsible for the criminal
conduct.

IV. Substantial Assistance

These same principles surrounding the waiver of the attorney-client privilege and the
work product protections apply in the context of substantial assistance motions. However, one
critical difference between substantial assistance departures and reductions in culpability score
for cooperation is that under existing statutes and guidelines, the availability of a substantial
assistance departure is triggered only by the government. Simply put, departures for substantial
assistance pursuant to 18 U.S.C. § 3553(e), §5K1.1, or §8C4.1 may not be made absent a motion
by the government. In Wade v. United States, 504 U.S. 181, 185-86 (1992), the Supreme Court
clearly held that the making of a substantial motion is the sole prerogative of the government.
The only authority a district court has to review a prosecutor’s refusal to file such a motion and
the only authority a court has to grant a remedy is if the court finds “that the refusal was based on
an unconstitutional motive.” Id. The Court gave as an example of an unconstitutional violation
the refusal to file the morion “because of the defendant’s race or religion.” Id.

We believe that proposed Application Note 2 in §8C4.1, which mirrors Application Note
12 in §8C2.5, suggests that the government’s determination of whether or not to file a substantial
assistance motion is reviewable, at least to the extent that the government’s determination may
hinge on a waiver of the privilege or waiver of the work product protections. We think this

-19-

]



suggestion is at best confusing and at worst contrary law. We strongly urge that this proposed
application note be eliminated.

BODY ARMOR

We support the Commission proposal to create a new guideline, at §2K2.6, to cover the
new offense of possessing, purchasing, or owning body armor by a violent felon — 18 U.S.C.
§ 931. We believe that a base level of 12 is appropriate for the new guideline, which would
provide a sentence of 8-14 months for a typical offender in Criminal History Category II, well
below the three year statutory maximum penalty. In creating this new crime, Congress found that
body armor enables armed criminals to both cause more harm and be more difficult to apprehend.
The congressional findings specifically cite three separate incidents of law enforcement officers
who were killed during shootouts with armed criminals shielded by body armor. We share
Congress’s belief that armed criminals protected by body armor are an extremely serious threat
and believe that a base offense level of 12 properly reflects that threat.

We further believe that if a violent felon uses body armor in the commission of any .
offense, that a sentence at the statutory maximum would be appropriate, irrespective of the
offender’s criminal history score. We therefore recommend that a four level enhancement be
provided for such conduct.

PUBLIC CORRUPTION

I. Introduction

We support the majority of the proposed changes to the public corruption guidelines, and,
in particular, agree with the effort to reduce the emphasis on the dollar amounts involved in the
crime in calculating the offense level under the primary corruption guideline, §2C1.1. We
appreciate the opportunity over the course of the last several months to work with the
Commission to develop a workable and effective sentencing policy for corruption cases. We
recognize, however, many of the technical difficulties related to sentencing policy for these cases.
For example, we have been working with the Commission closely on the proposed consolidation
of the guideline for bribery offenses (§2C1.1) with that for honest services fraud (§2C1.7). In our
view, the consolidation is not necessary and raises issues stemming from the special nature of
honest services fraud cases. Several of our specific comments are designed to address these
issues and insure that no substantive change in the coverage or scope of the guidelines results
from the consolidation. For example, we do not think it is the intent of the Commission — and
we oppose — any amendments that will have the effect of reducing the number of defendants who
will receive an enhancement as a result of holding a high-level decision-making or sensitive
position. We have included, at the end of this section of the letter, a draft of the applicable
guidelines which include revisions along the lines of our comments below.
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II. The Proposed Consolidated Guideline at §2C1.1

A. Title

The title of the proposed new §2C1.1, which is a product of the consolidation with
§2C1.7, we believe should include the phrase “Conspiracy to Defraud by Interference with
Governmental Functions,” which is currently included in the title of §2C1.7. Similarly, the
Statutory Provisions section of the commentary should include a reference to18 U.S.C. § 371.

As mentioned above, we do not believe it is the intent of the Commission, and we do not believe
the consolidation of §2C1.1 and §2C1.7 should result in any change to the sentencing for this
conspiracy offense, which is closely related to the honest services mail and wire fraud offense,
but which is grounded in a different statute. Absent this revision, an inference will be drawn that
this conspiracy offense is no longer covered by this guideline.

B. More Than One Bribe

The proposed specific offense characteristic §2C1.1(b)(1) would require a determination
of whether the offense involved more than one “incident” of bribery or honest services fraud. In
the context of corruption cases, and honest services fraud in particular, the use of the term
“incident” would be ambiguous and difficult to apply. We suggest two alternative ways of
dealing with this problem. First, the two level increase could be folded into the base offense
level, raising it to a level 14, and eliminating any litigation regarding the issue. Given that this
enhancement applies in a large majority of cases, we think this would be an appropriate step.
Second, if the enhancement remains, we propose that it remain as it is worded in the current
guideline, to avoid any confusion. ‘

C. “Unlawful Payment”

The proposed language for §2C.1.1(b)(2) reflects the addition of a new phrase: “unlawful
payment.” We believe that the use of this new term, with a new definition in the proposed
commentary, is unnecessary, and will inappropriately miss instances that occur frequently in
honest services cases and cases involving conspiracies to defraud the United States. In those
cases, the corruption may occur despite the absence of any payment. For example, an honest
services case might involve a city council member who has an undisclosed financial interest in a
company that is a bidder on a contract on which the city council votes. The city council
member’s hidden financial interest is not in the form of a payment, but it is a financial interest
that causes corruption, and it should be taken into account in calculating the appropriate offense
level.

Instead, we suggest that, if there is a consolidated guideline, the language that is currently
used in §2C1.7(b)(1)(A), regarding honest services cases, be used in the new, consolidated
guideline. Specifically, we believe that the specific offense characteristic should begin with the
following language: “If the value of anything obtained or to be obtained by a public official, the
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benefit received or to be received in return for the payment, or the loss to the government from
the offense . . .” This broad language covers all things of value obtained by public officials as a
result of the offense, whether it is in the form of a payment or, as in some honest services cases,
an undisclosed financial interest that may take a form other than an actual payment.

D. Enhancement for Payment to a Public Official — §2C1.1(b)(3)

We agree with the proposal to make this enhancement cumulative with the enhancement
for the monetary amount, rather than as an alternative. We believe that the enhancement should
be four levels — currently it is eight — and also agree with the proposed a minimum offense level
of 18.

We are concerned about the use of the term “payment” in this specific offense
characteristic as well. As discussed above, this term will not capture aggravating conduct in
many honest services cases, which do not involve direct payments to public officials. The
proposed enhancement begins with the following language from the bribe guideline: “If the
offense involved an unlawful payment for the purpose of influencing an official act of a public
official [holding a high-level position] . . .” Consistent with the language currently used in
§2C1.7, we suggest that the enhancement should simply read: “If the offense involved [a high-
level official] . ..”

We have several concerns regarding the proposed language describing the officials who ‘
will qualify for this enhancement: “a public official in a high position of public trust.” We
believe that the proposed change will narrow the scope of the types of officials who will qualify,
thus lowering the total offense levels in corruption cases. In addition, we believe that this
revision to guideline language and commentary that has been used for many years will unsettle
matters unnecessarily.

First, for many years now, this enhancement has applied to all elected officials, and,
under the proposed amendment, elected officials would no longer automatically receive this
enhancement. We believe that this bright line rule is effective and that it is important that this
enhancement apply to any public official who is elected by the voters. Regardless of the
particular title that a person holds, when a populace or government determines that a position is
of sufficient importance that the officeholder should run for office and be elected by the voters,
that person holds a position of elevated public trust that warrants a sentencing enhancement if
corrupted. We are not aware of any federal case in which this enhancement has been applied to
an elected official whose authority and position of trust did not warrant such an enhancement.
To the extent that courts may have been hesitant to apply the enhancement in a particular case,
that hesitancy will be reduced by the fact that, in most cases, the enhancement will now be only
four levels, rather than eight.
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Second, the proposed language does not include individuals who hold “sensitive”
positions, as the current guideline does. Thus, for example, there is no enhancement for someone
who is not an “agency head” but who holds a position in which he is entrusted with particularly
sensitive information or decisions. Similarly, we believe that a juror holds a sensitive position,
but not a “high position,” and, as the proposed commentary indicates, an offense involving a
juror should qualify for this enhancement. If the language regarding sensitive positions is
removed, we are concerned that the enhancement will apply only to “agency heads.”

Third, the proposed commentary indicates that the “high position of public trust” involves
a greater level of trust than that required under §3B1.3 (Abuse of Trust). The language in the
commentary to §3B1.1 indicates that §3B1.1 applies only where the public official has
“substantial discretionary judgment that is ordinarily given considerable deference.” By placing
the bar even higher than this already elevated level, the proposed §2C1.1(b)(3) enhancement will
apply to a narrower range of cases than the enhancement in the current guideline. We do not
believe that the amendments should reduce the range of cases in which this enhancement will

apply.

Finally, the language that is currently employed in §2C1.1 and §2C1.7 (“high-level
decision-making or sensitive position”) and accompanying commentary has been used and
interpreted by prosecutors, probation officers, and the courts for years now. We believe that
adopting new language will unsettle matters considerably as the courts attempt to discern
precisely how much higher the new bar should be placed relative to where it has been. We do
not see a corresponding benefit to be derived from the change.

E. Enhancement for Public Officials

The proposed amendment includes an enhancement for defendants who are themselves
public officials, as opposed to the defendants who bribe and corrupt them. Although we agree
with a two level enhancement for public officials as part of the overall revisions proposed by the
Commission, we note that this automatic enhancement may be inconsistent with proposed
Application Note 8, which indicates that the non-public official may be more culpable in some
cases. We do not see any need for this proposed application note, given that it should be clear to
prosecutors, probation officers, and judges that the relative culpability of participants in any
crime depends upon their individual roles in the crime.

F. Enhancement for Border Related Crimes

We agree with the proposal to add an enhancement for an offense that involves allowing
people, vehicles, and cargo into the county. We do not, however, believe that the enhancement
should single out the United States Customs Border Protection Inspectors for the enhancement.
Instead, we think it should apply in any case involving anyone, including a Border Protection
Inspector, who commits an offense that permits things to enter the country illegally. The
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potential defendants could include data entry personnel, administrative assistants, supervisors,
law enforcement personnel, and the people who corrupt them.

We believe that the enhancement should not use the term “unlawful payment.” As
discussed above regarding §2C1.1(b)(2), we believe that this will fail to cover certain forms of
honest services mail and wire fraud, or conspiracies to defraud the United States.

G. Proposed Application Note 1 — Definitions

We do not believe that there is any need to define the term “bribe.” There is no such
definition in the current guideline or in title 18, and we are not aware of any difficulty caused by
this absence. We also do not believe that the term “official act” should be included in
§2C1.1(b)(3), and thus see no reason to include it in the definitions. We note that bribery
includes instances in which the public official refrains from taking some official action, 18
U.S.C. § 201(b)(1)(B), and instances that involve defrauding the government without taking
official action, 18 U.S.C. § 201(b)(1)(B). As a result, using this term in the guideline may result
in excluding certain bribery offenses from the reach of the enhancements. We do not believe that
this was the intent of using and defining this term.

We do not believe that there is any need for a definition of the term “public official.” If
such a definition is included, we believe that it should simply parallel the definition in 18 U.S.C.
§ 201(a)(1), which is designed to include individuals, such as government contractors, who act
“for or on behalf of” the government under some official authority. See, Dixson v. United
States, 465 U.S. 482 (1984). We also believe that the language in the proposed definition
regarding a government contractor and the contractor’s position of trust “with respect to a
government agency” is not sufficiently clear.

As discussed above, we do not believe that the term “unlawful payment” should be used
or defined in the guideline.

H. Cross References

We believe the cross references for cases where the offense was committed to facilitate
another criminal offense or to conceal or obstruct the investigation of another offense are
important and should be maintained. For example, in a case in which a law enforcement officer
solicits a bribe or extorts a payment from a drug dealer, this cross reference provides a vehicle for
insuring that the offense level for the bribe or extortion will reflect the relative seriousness of the
drug dealer’s underlying crime. Department prosecutors have used this cross reference in such
cases, and obtained substantially higher (and appropriate) sentences than would have applied
without the cross-reference.
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1. Issue for Comment — Election and Balloting Integrity

In response to one of the issues for comment, we think the Commission should seriously
consider the addition of a two level enhancement for a bribe, extortion, or honest services offense
that may affect the integrity of the balloting, voting, and election process. For example, such an
enhancement might apply to an offense involving a local election official or clerk who does not
hold a “high level” position, but whose position is important to the integrity of the election
process.

II. Gratuity Offenses

We agree with the Commission that the gratuity guideline should be amended
proportionally with the bribery guideline and that the language used should parallel the language
used in the bribery guideline. However, all of the language adjustments that we propose for the
bribery guideline, to ensure coverage of honest services fraud and conspiracy to defraud the
United States, need not be made to the gratuity guideline.

% %k k k %

§2C1.1. Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of

Official Right: Fraud Involving the Deprivation of the Intangible Right to
Honest Services of Public Officials; Conspiracy to Defraud the United States
by Interference with Governmental Functions

(a) Base Offense Level: 12
(b)  Specific Offense Characteristics

) If the offense involved more than one bribe or extortion, increase
by 2 levels.

(2)  If the loss to the government or the value of anything obtained or to
be obtained by a public official or others acting with a public
official, whichever is greatest (A) exceeded $2000 but did not
exceed $5,000, increase by 1 level; or (B) exceeded $5,000,
increase by the number of levels from the table in §2B1.1 (Theft,
Property Destruction, and Fraud) corresponding to that amount.
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