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reduction and whose base offense level is 32 or 34, the offense level should be capped
at 30. For persons who will receive the role reduction and whose base offense level
is 36, the offense level should be capped at 32. For persons who will receive the role

reduction and whose base offense level is 38, the offense level should be capped at
34.

We make this proposal conditionally, in the event the Commission is determined
to Act, and make plain our belief that the role cap should not be amended at all.
However, our proposed conditional amendment would account for any concern that a
person at an extremely high offense level of 36 or 38 would receive a more modest
benefit from the role cap — a four level reduction at each offense level instead of a six or
eight level benefit from the role cap. From what we can tell, there are few drug mules
receiving role reductions at offense level 36 or offense level 38, but such an amendment
would provide a more scaled and less generous benefit for couriers responsible for such
prodigious amounts of drugs. This alternate proposal also conditionally answers the first
two issues for comment: if there is a change, the reduction should begin at a lower
offense level (the benefit should inure to persons at level 30), and the reduction should be
scaled differently.

3. If the Commission adopts amendment 6 as written, it should
adopt the greatest ""additional reductions' in the proposal as
written

Finally, while we oppose the proposed amendment as currently written, if it is
enacted as proposed, we urge the Commission to make the "additional reduction” one
level at offense level 30, 2 levels at offense levels 32 to 34, and 3 levels at offense levels
36-38. This would be an amendment that would encompass the greatest reduction in the
proposed amended USSG §3B1.2(b)(1), (2), (3).

Conclusion

In 2002, less than two years ago, the Commission found that base offense level 30
adequately reflects the culpability of defendants who qualifying for a mitigating role
adjustment. That finding is no less true today, and is unchallenged. Given that, and
without any indication that the mitigating role cap is operating in a way other than it was
intended, and with our demonstration that the cap is modest and is effectively controlled
by the Department of Justice, we respectfully urge the Commission to reject amendment
6 in its entirety.

II. Proposed Amendments to Chapter 8 (Amendment #2)

In our February 27" letter, we addressed the issues for comment relating to
proposed Amendment #2. In this letter, we address the proposed amendment to the
organizational guidelines commentary where this Commission would, for the first time,
take an affirmative position on questions concerning waiver of attorney-client privilege,



PAG Supplemental Submission
March 5, 2004
Page 11 of 13

as well as work product protections. PAG strongly urges the Sentencing Commission not
to enact the proposed amendments as currently drafted.

We are aware of the Ad Hoc Advisory Group’s Report, issued October 7, 2003.
Even that body acknowledged when it presented its report, however, that "[t]his is a topic
of hot discussion currently." Oct. 7, 2003 Presentation, at 28. In fact, it noted how "there
probably is not a hotter topic right now." Id. at 29. As the Report itself also indicates,
"there is a significant and increasingly entrenched divergence of opinion between the
U.S. Department of Justice and the defense bar as to (1) the appropriate use of, or need
for, waivers as a part of the cooperation process, and (2) the value of adding a statement
in the organizational sentencing guidelines that would clarify the role of waivers in
obtaining credit for cooperation." October 7, 2003 Report, at 103.

We recognize that the Ad Hoc Advisory Group claims to have reached a
“consensus” on its recommendations for waivers of privilege and work product
protections. The problem with this consensus, however, is that its admittedly
"diplomatically articulated language," October 7, 2003 Presentation, at 30, leaves too
much undefined and uncertain. See id. at 62 (Judge Sessions: noting how provision is
"somewhat vague ... in many ways"). The proposed amendments, for example, state that,
"in some circumstances waiver of the attorney-client privilege and of work product
protections may be required in order to satisfy the requirements of cooperation." What
are these circumstances? Are they frequent or rare? And who is to determine what the
circumstances are? More importantly, what standards are to be applied in this
determination - or are there even any standards? These crucial questions were apparently
passed over in an effort to reach a nominal “consensus,” but the result is no real guidance
at all.

The Ad Hoc Advisory Committee's Report suggests that the defense bar wanted
the Commission to "explicitly clarify the role of waivers in obtaining credit for
cooperation." Report at 103. While it is true that many in the defense bar asked the
Commission to clarify that waivers should never be required, this statement is not
accurate if it is meant to suggest that the defense bar wanted a clarification at all costs,
even if it meant that the defense's requested clarification was rejected, and a green light
would be given to some coerced waivers. While we appreciate the Ad Hoc Committee's
willingness to state that waivers cannot always be required in this context, the language
that follows and blesses waivers in "some" circumstances essentially vitiates any help
this language might provide, particularly when no parameters are placed on what those
circumstances are, or how often "some" acceptable circumstances may exist. If the
Commission were to simply enact the provisions stating that waivers are not required in
order to get a cooperation adjustment or substantial assistance departure, we would
concur that this would represent the true clarification the defense bar sought. If the Ad
Hoc Committee's entire current recommendation is considered, however, including its
blessing of waivers in some circumstances, this is not a clarification at all. We would
rather that the Commission do nothing at this time than do this.
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As the Commission noted during the Ad Hoc Committee’s presentation, the
Justice Department plans to issue a memorandum soon detailing what it considers "best
practices in regard to the waiver of privilege as a basis for cooperation." Presentation at
62. We concur with Judge Sessions that the Commission "need[s] to know specifically
what the Justice Department’s position is," id. at 62, before it codifies these amendments
and buys into a process whose parameters could soon change, perhaps even dramatically.
‘At present, there is apparently "a great divergence of opinion" on this issue even among
U.S. Attorneys around the country. Id. at 63. It is unclear what position will ultimately
prevail, particularly when some agencies, such as HHS, have policies that "appear to rule
out waiver as a factor in leniency as it pertains to Medicare and other civil fraud
investigations," Report at 97 - a significant segment of current organizational guidelines
cases. This Commission should not affirmatively bless waivers in the face of such
contrary regulations, effectively overruling them and siding with the DOJ.

Moreover, even if this Commission were to decide to bless waivers over our
objections, we strongly submit that additional specific limitations should be codified in
any such amendment. For example, in arguing why such waivers should not always be
prohibited, the Justice Department told the Ad Hoc Committee of circumstances in which
such waivers were supposedly “the only means by which a cooperating organization can
disclose critical information.” Report at 100. The current proposal does not codify this
“last resort” exception, however — as would be far preferable. Instead, the proposed
amendment does not even build into the new language even the minimal protection
expressed in Deputy Attorney General Thompson's Justice Department memo, that any
waivers "should be limited to the factual internal investigation and any contemporaneous
advice given to the corporation concerning the conduct at issue," as opposed to advice
conceming the criminal investigation itself. Report at 95. Worst of all, the proposed
amendments fail even to codify the present state of affairs - that waivers are, and should
remain, the "exception rather than the rule." Report at 98. Were these alternatives
rejected by the Ad Hoc Committee? If so, why? If not, why not? The answers are
unclear.

We recognize the natural tendency for the Commission to view favorably any
“consensus” language reached by a committee that has worked for 18 months, even if the
Ad Hoc Committee did also work on many other issues during that time. Nevertheless,
doing “something” is not always preferable to doing nothing, particularly when it may
bring unintended consequences. Even the Ad Hoc Committee's report suggests that its
recommendations would be merely the beginning, and not the end, of discussion on this
subject. See Report at 5 ("the Advisory Group has identified a possible approach to
modifying the organizational sentencing guidelines in this regard."); id. at 103 ("the
Advisory Group suggests [this as] a possible solution for further consideration by the
Sentencing Commission"); Presentation at 30 ("we would expect, if the Commission does
decide to promulgate a proposal based on our report, that this particular section will
engender much discussion during your process.... I'll leave it at that.").



PAG Supplemental Submission
March 5, 2004
Page 13 of 13

For its part, the Justice Department told the Ad Hoc Committee "that there is no
need for language to be added to the organizational sentencing guidelines" on this point.
Report at 103. The proposed amendments do the defense bar no great favors, and we
submit at a minimum that they should be deferred for further study. Cf. Presentation at
55 (“[W]e did run into some real data problems and there just isn’t a lot of data out
there.... Soit’s hard to draw any conclusions.”). See also Report at 98 (only 35 surveys
received from U.S. Attomey’s offices, with most responders prosecuting only about 2
corporations a year). With only 39% of only 238 organizations last year even subject to
the organizational guidelines, Report at 25, the urgency of adopting an amendment on
this divisive issue at this time, based on less than complete information, is not apparent.

More time and consideration should be given to the unresolved, and currently
unresolvable "litigation dilemma," which currently subject litigants asked to waive
privileges in a criminal case "to potentially crippling civil damages in addition to
criminal penalties," Report at 102.2 Greater consideration should be given to defining
parameters and specifying limits — so that, if allowed at all, waiver coercions should be
permitted, at most, only as a matter of last resort. The Commission should also consider
whether further distinctions might be drawn between waivers permitted in the departure
context, U.S.S.G. § 8C4.1, and those affecting an organization’s mere culpability score,
U.S.S.G. § 8C2.5, where we strongly submit none should be allowed. Concern should
also be focused on whether any authorization of waivers in these organizational
guidelines might be cited in the future as establishing Commission precedent for a
change in other guidelines, with individuals perhaps to be asked in the future to waive
attorney-client and work product protections in order to receive a U.S.S.G. § 5K1.1
benefit, or even to receive acceptance of responsibility. Given the gravity of these issues,
the admitted limits on empirical data, and the divisiveness of debate, we ask that the
Commission not enact these provisions at this time.

Again, we appreciate the opportunity to provide the Commission with our
perspective on these important issues.

Sincerely,
James Felman & Barry Boss
Co-chairs, Practitioners’ Advisory Group

o Charles Tetzlaff, Esq.
Timothy McGrath, Esq.

2 As the Committee seemed to recognize, this “dilemma” cannot be alleviated
without passage of new federal legislation, and even the SEC’s proposed legislation now
before Congress would exempt from a general waiver only disclosures made to the
SEC—mnot to all federal prosecutors or investigators.
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Dear Commissioners:

The Probation Officers Advisory Group (POAG) met in Washington, D.C. on February 3 and 4,
2004 to discuss and formulate recommendations to the United States Sentencing Commission regarding
the proposed amendments published for comment January 13, 2004. We are submitting comments
relating to the following proposed amendments.

Proposed Amendment #1 - Child Pornography and Sexual Abuse of Minors

POAG strongly supports the consolidation of §§2G2.2 and 2G2.4. It is the experience of the group that
the current cross references create a tremendous amount of confusion and disparity in application, often
resulting in lengthy sentencing hearings. When viewing the new combined guideline, POAG chose
Option 1 for ease of application and notes that Option 2 could produce the same issues in the existing
cross reference applications.

Issue for Comment #1

POAG thinks it is appropriate to consider relevant conduct and recognizes that this approach is
consistent with guideline application as a whole. There does not appear to be any compelling reason to
justify treating child pornography cases differently from those defendants who commit bank robberies,
drug crimes, or fraud.



Issue for Comment #2

POAG suggests the proposed definitions would assist the field in guideline application. There are
continuing concemns as to the lack of instruction for counting the number of images and POAG would
request more guidance in the form of an application note. In addition, if the existing specific offense
characteristics (SOCs) regarding an increase for the number of items as well as the number of images
remain, the group would request an application note explaining whether this is “permissible double
counting” or whether these SOCs should be applied in the alternative.

Issue for Comment #3

The group does not think the Commission should include definitions for sadistic or masochistic or other
depictions of violence (which may include bestiality or excretory functions). It is our experience that
this SOC is factually based and not difficult to apply given the existing case law. POAG suggests the
interpretation for these definitions should remain with the courts.

Issue for Comment #4

POAG supports the creation of a new guideline for “travel act” offenses at §2G1.3 with specific offense
characteristics to distinguish these acts from other crimes. In addition, the group recommends Option
1A as it provides ease of application by remaining in a “travel act guideline.” Option 2A is preferable to
the group as Option 2B could pose ex post facto problems if there are changes to the statutory
definitions. In addition, there may be some confusion over whether a conviction of 18 U.S.C. § 2423(d)
is required for this enhancement.

Issue for Comment #5

POAG proposes there should be some proportionality between the §2A3.1-2A3.3 guidelines and the §2G
guidelines. In §2A3.1, there is a concern regarding a potential double counting issue between Option 1
and §2A3.1(b)(2) as this SOC already provides for increases based on the age of the minor. If Option 1
is chosen, the group would request an instruction as to whether this is “permissible double counting.”

POAG recognizes the Native American Advisory Group has concerns about the interaction between the
new definition for pattern of activity enhancement at §4B1.5 and offenses sentenced under § 2A3.2.
POAG defers to their judgement on this issue.

Issue for Comment #6

While recognizing that incest cases may be more egregious than other types of sexual assaults due to the
loss of trust issue, POAG believes a significant problem could arise if the Commission attempted to
define “incest.” The group discussed whether it is worse to be sexually assaulted by an “absent” blood
relative versus a live-in step parent who has had a long term relationship with the victim. Perhaps the
relationship between the abuser and the victim is the more critical factor than the familial bloodline.

Other Application Issues



During our meeting, POAG agreed that the guidelines for production of child pornography should be
higher than mere receipt or possession of child pornography. In addition, POAG noted no application
difficulties with the proposed SOCs in the production guideline.

In addition, as to §2A3.3, we would recommend an application note be added directing whether or not a
Chapter Three adjustment for Abuse of Position of Trust should apply.

POAG recognizes conditions of probation and supervised release are an area of increasing litigation and
suggest a complete ban of computer use would be inappropriate. However, in an attempt to safeguard
the public, a limit on the defendant’s use of a computer needs to be established. This is best left to the
Court’s discretion at sentencing hearings when imposing limited restrictions.

Proposed Amendment #3 - Body Armor

In viewing the January 13, 2004 draft of this proposed amendment, POAG believes the active
employment of body armor should be included in the commentary notes. Otherwise, there are no
application difficulties associated with this new guideline.

Proposed Amendment #4 - Public Corruption

POAG agrees with the proposal to consolidate §§2C1.1 and 2C1.7, and §§2C1.2 and 2C1.6, with the
inclusion of attempts and conspiracies under these guidelines. The group also reviewed the cross
reference in §2C1.1 and noted no application issues rising to a level warranting removal. We take no
position on Issue for Comment #3 as our experience reveals that offense conduct varies widely in public
corruption cases.

In analyzing Issue for Comment #4, POAG suggests there may be a double counting concern if both
SOCs at (b)(3) and (b)(4) regarding public officials are applied. POAG would not recommend tiered
enhancements based on the degree of public trust held by the public official involved in the offense as
application difficulties could arise in establishing the defendant's actual job duties. The proposed SOC
at (b)(5) was discussed, with the group not reaching a consensus. Another double counting concern
was raised as to why a specific group of individuals and documents were identified as warranting the
increase at (b)(5) or whether this conduct was already included in the base offense level (BOL).

According to staff, based on the quoted percentages, raising the BOL to accommodate multiple incidents
could unduly punish as many as one-third of the defendants sentenced under these guidelines.

Therefore, POAG suggests not increasing the BOL as the enhancement at (b)(1) is a preferable way to
sanction this conduct.

Lastly, the group is appreciative of the proposed definitions and examples contained in the application
notes as inclusion of these should decrease disputed application issues.

Proposed Amendment #5 - Drugs (Including GHB)

Issue for Comment #2





