





In discussing this issue, the group had concerns with this concept. For example, a person who is
publicizing the sale of drugs over the Internet in an attempt to create a larger distribution network is
easier to factually distinguish from an individual who may be a lower level purchaser of the drugs but
who then redistributes the drugs to a friend using the Internet. Potentially both could receive an increase
for use of the Internet in the distribution drugs. It is suggested that a mass marketing approach may be
more appropriate method to sanction distributors using the Internet to sell drugs. The definition and the
resulting increase in offense levels could be similar to that found in §2B1.1.

Issue for Comment #3

In discussing this issue with staff, it appears these cases are minimal and POAG suggests an encouraged
upward departure be added to include this conduct. This would allow the sentencing court discretion in
imposing an appropriate sentence.

Issue for Comment #4

POAG encourages the Commission to resolve the circuit split regarding the interpretation of the last
sentence in Application Note 12 of §2D1.1. The group did not reach consensus on this issue.

Proposed Amendment #6 - Mitigating Role

POAG generally agrees with the tiered approach to the mitigating role cap, however, we suggest unless
the language is modified, application difficulties will result. Applying a Chapter Three adjustment based
on a Chapter Two offense level may be confusing in itself. As currently proposed, §3B1.2(b) refers to
“the defendant’s Chapter Two offense level.” This leaves open the possible application of the reduction
after specific offense characteristics have been added or subtracted. POAG suggests that the language
be explicit in that the reduction should be premised on the “base offense level” with clear instructions
including an example to be added in the commentary at §3B1.2.

Currently, defendants sentenced using the §2D1.2 guideline receive the benefit of the mitigating role
cap, however, under this new provision, they would not receive this reduction. Similar application
problems might also be present at §§2D1.6, 2D1.7, 2D1.10, and 2D1.11. There may be other guidelines
that also contain a cross reference instruction to the 2D1.1 guideline where this issue may arise. Perhaps
if the word “pursuant” was changed to “using” this issue would be resolved. A separate issue was
discussed whereby a defendant was a minor participant for behavior accounted for at §2D1.1, but a full
participant for behavior accounted for at the original guideline. POAG requests some clarification
regarding these application issues.

Historically, POAG has requested guidance and examples in application of role reductions. This also
extends to the current mitigating role cap issue.

Proposed Amendment #7 - Homicide and Assault
The Chapter Two Homicide and Assault guidelines as written and the current proposals will produce

appropriate punishment and pose little application difficulty. In fact, the group recognizes these
guidelines along with the robbery guideline to be among the easiest to apply. As to the Chapter Three



issue for comment, POAG does not recommend a tiered approach in application of §3A1.2 as additional
fact-finding issues would be required and could increase the number of contested sentencings.

Proposed Amendment #8 - Miscellaneous Amendment Package
(D) USSG §2X6.1 -Use of a Minor

POAG noted some concerns with the guideline as written in the January 13, 2004 version. In particular,
a question arose as to how multiple counts of this offense would be grouped and suggest a commentary
note be added regarding grouping instructions. In addition, POAG found the language in §2X6.1,
comment. (n.1) to be confusing and we had difficulty interpreting the wording “the offense of which the
defendant is convicted of using a minor.” POAG noted a problem in applying role adjustments to this
guideline absent additional instruction.

Proposed Amendment #12 - Immigration

Members of POAG suggest gathering the facts to warrant the proposed enhancements at §21.1.1(b)(4)
may be difficult for the probation officer to obtain. This issue may be resolved if the language tracks the
provisions found in 8 U.S.C. § 1327 wherein the charging document would outline the specifics of the
conduct.

POAG supports an enhancement for multiple deaths noting there are certainly several cases in which
more than one illegal alien has died while being smuggled into the United States. However, there would
seem to be problems in applying a multiple count calculation from Chapter Three. Therefore, an
encouraged upward departure either in the commentary at §2L1.1 or in §5K2.1 could address this issue.

The group found no application problems if the table for the number of aliens smuggled is amended.

POAG opposes an enhancement in the case of a fugitive from another country. Probation officers have
a difficult time obtaining criminal record information within the United States and foresee greater
difficulty in timely obtaining foreign arrest information. In addition, there are concerns about defendants
who are fugitives from countries who are escaping political or religious persecution. There also seem to
be inherent conflicts within the guideline structure in that a defendant is prohibited from receiving
criminal history points for foreign convictions, but may receive an increase for a mere warrant. POAG
takes no position with regard to fugitive status from a United States jurisdiction but notes a potential
conflict with Chapter Four in that mere arrests cannot be considered in determining an upward departure
in a defendant’s criminal history category.

Remaining Amendments

POAG takes no position on remaining amendments and relies on the expertise of the Commission staff
and other working groups.

Closing

We trust you will find our comments and suggestions beneficial during your discussion of the proposed



amendments and appreciate the opportunity to provide our perspective on guideline sentencing issues.
As always, should you have any questions or need clarifications, please do not hesitate to contact us.

Sincerely,
Cathy A. IéLttlstelh
Chair
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February 25, 2004

U.S. Sentencing Commission
One Columbus Circle, NE.
Suite 2-500

Washington, DC 20002-8002
Attention: Public Affairs

Subject: United States Sentencing Commission Proposed Changes
Dear Commissioners:

Thank you for offering this opportunity to respond to the proposed changes in the Federal
Sentencing Guidelines. Allina Hospitals & Clinics, a family of hospitals, clinics and care
services, believes the most valuable asset people can have is their good health. We provide a
continuum of care, from disease prevention programs, to technically advanced inpatient and
outpatient care, medical transportation, pharmacy and hospice services. Allina serves
communities throughout Minnesota and western Wisconsin. We are a mission-driven
organization with a solid commitment to compliance.

I appreciate that the Commission is placing an increased emphasis on the importance of
compliance programs and the role of the Compliance Officer as a member of senior leadership.
I completely support this effort. As the Compliance Officer at Allina, I am part of the Allina
Leadership Team and report directly to our Chief Executive Officer. This structure permits me
to be effective in my position.

Moreover, I agree with the many changes proposed by the Commission to provide additional
guidance and direction to organizations regarding compliance programs and to emphasize the
need for Compliance Officers to have sufficient authority and resources to oversee the
organization’s compliance program. While Allina supports the proposed changes to the
Guidelines, we do have the following three concerns.

First, the proposed amendments suggest that the Compliance Officer of the organization is
accountable for the effectiveness of the program. The proposed changes have added language
to § 8B2.1(b)(2) which states that the high-level person responsible for the program (the
Compliance Officer) has the responsibility to "ensure the implementation and effectiveness of
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the program." This amendment does not recognize that a Compliance Officer cannot truly be
responsible for the effectiveness of the program. Implementing and maintaining a compliance
program is an integral part of running an effective organization. Operating leadership of an
organization must embrace the program and assume accountability to ensure that the
compliance program is working.

The role of the Compliance Officer is to create compliance strategies that, if implemented by
operational leaders, will lead to an effective and efficient compliance program. It is not
realistic to hold the Compliance Officer alone responsible for the overall success or failure of
the compliance program. If there are failures, the responsibility may reside with the
Compliance Officer or may reside with any number of other leaders within the organization.
The proposed amendments could be interpreted as relieving operational leaders of their
responsibility to ensure the organization is compliant.

We believe that the Guidelines should strengthen rather than weaken leadership accountability
for an organization's compliance efforts. For the reasons stated above, we would recommend
that the proposed amendment be modified as follows:

“Specific individuals(s) within high-level positions in the organization shall be assigned direct,
overall responsibility to coordinate the design, oversee the implementation, and evaluate and
report to management and the board on the effectiveness of the program to prevent and detect
violations of laws.”

Our second concern relates to the treatment of organizations that encounter trouble even though
the organization has a compliance program in place. While the proposed changes are an
improvement over the existing Guidelines, it is our view that the proposed changes could do
more to promote effective compliance programs.

As drafted, the proposed amendments create a rebuttable presumption that the compliance
program was ineffective. However, we would propose that a program is effective when an
organization discovers and brings the offense to the attention of the government. The
rebuttable presumption of ineffectiveness creates a disincentive for organizations to thoroughly
investigate and disclose wrongful conduct. Conversely, a rebuttable presumption that the
program is effective (where the organization has uncovered and disclosed the wrongdoing)
creates incentives to both investigate and disclose — an approach that is more consistent with
the overall emphasis on compliance in Chapter 8 of the Guidelines.

Finally, although we fully support the proposed amendment that requires the organization to
take reasonable steps to “evaluate periodically the effectiveness of the organization’s program,’
more guidance is needed to understand this requirement. The Commission should add
clarifying language to indicate the high-level requirements for this evaluation.
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In summary, Allina supports the proposed changes to the Guidelines and applauds the hard
work of the Commission. The changes proposed by the Commission will help strengthen
organizational compliance programs and the role of the Compliance Officer. We would
strongly encourage the Commission, however, to revise the proposed Guidelines on the three
important points discussed above.

Sincerely,

SO el

DAVID B. ORBUCH
Executive Vice President

Compliance and Public Policy
612-775-5819
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the program." This amendment does not recognize that a Compliance Officer cannot truly be
responsible for the effectiveness of the program. Implementing and maintaining a compliance
program is an integral part of running an effective organization. Operating leadership of an
organization must embrace the program and assume accountability to ensure that the
compliance program is working.

The role of the Compliance Officer is to create compliance strategies that, if implemented by
operational leaders, will lead to an effective and efficient compliance program. It is not
realistic to hold the Compliance Officer alone responsible for the overall success or failure of
the compliance program. If there are failures, the responsibility may reside with the
Compliance Officer or may reside with any number of other leaders within the organization.
The proposed amendments could be interpreted as relieving operational leaders of their
responsibility to ensure the organization is compliant.

We believe that the Guidelines should strengthen rather than weaken leadership accountability
for an organization's compliance efforts. For the reasons stated above, we would recommend
that the proposed amendment be modified as follows:

“Specific individuals(s) within high-level positions in the organization shall be assigned direct,
overall responsibility to coordinate the design, oversee the implementation, and evaluate and
report to management and the board on the effectiveness of the program to prevent and detect
violations of laws.”

Our second concern relates to the treatment of organizations that encounter trouble even though
the organization has a compliance program in place. While the proposed changes are an
improvement over the existing Guidelines, it is our view that the proposed changes could do
more to promote effective compliance programs.
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In summary, Allina supports the proposed changes to the Guidelines and applauds the hard
work of the Commission. The changes proposed by the Commission will help strengthen
organizational compliance programs and the role of the compliance officer. We would strongly
encourage the Commission, however, to revise the proposed Guidelines on the three important
points discussed above.

:f'ncereli:

DAVID B. ORBUCH
Executive Vice President

Compliance and Public Policy
612-775-5819



February 25, 2004

U.S. Sentencing Commission
One Columbus Circle, NE
Suite 2-500

Washington, DC 20002-8002
Attention: Public Affairs

Dear Commissioners:

The California County Issues HIPAA Workgroup is a collaborative statewide
focus group created as an information and resource sharing forum for California
counties as we face the challenge of applying the HIPAA Administrative
Simplification Rules to our complex community healthcare delivery systems. Our
membership of over 1,000 strives to resolve the unique implementation issues
and myriad compliance problems with which counties are confronted.

The purpose of this letter is to express our collective support of the comments
and concerns submitted by the Health Care Compliance Association with regard
to the proposed changes to the Federal Sentencing Guidelines.

Sincerely,

Chud Hub

Cheri Huber
Co-Chair
California County Issues HIPAA Workgrou
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The Wharton School
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600 Jon M. Huntsman Hall
3730 Walnut Street
Philadelphia, PA 19104.6340
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art()l ] 215.573.2006 fax

February 9, 2004

United States Sentencing Commission
One Columbus Circle, N.E., Suite 2-500
Washington, D.C. 20002-8002
Attention: Public Affairs

Re: Response to Request for Public Comment re: Proposed Amendments to the
Sentencing Guidelines and Issues for Comment Published in the Federal Register on
December 30, 2003, and January 14, 2004 (Proposal #2, “Effective Compliance
Programs in Chapter 8”)

To the United States Sentencing Commission:

Thank you for the opportunity to comment on the above-referenced proposal regarding
the Federal Sentencing Guidelines for Organizations (FSGO). Before offering my
commentary, I would like first to express my appreciation to the United States Sentencing
Commission for creating an Ad Hoc Advisory Group that, from this outsider’s
perspective, appears to have conducted a focused and balanced review of the elements of
an “effective program to prevent and detect violations of law” as set out in Chapter 8.

Focus of my commentary

My commentary in this letter focuses on §8B2.1.a.2 as designated in the proposal (the
italicized portion of the quotation below), which (more than the original FSGO) seems
formally to acknowledge the benefits that ethics can bring to compliance management:

To have an effective program to prevent and detect violations of law, for purposes
of subsection (f) of §8C2.5 (Culpability Score) and subsection (c)(1) of §8D1.4
(Recommended Conditions of Probation - Organizations), an organization shall —
1) exercise due diligence to prevent and detect violations of law; and

2) otherwise promote an organizational culture that encourages a commitment to
compliance with the law.

The proposal’s restrained reference to ethics is implied by the words, “promote an
organizational culture,” recalling the Advisory Group’s August 21, 2002 “Request for
Additional Public Comment” in which commentators were asked to remark on whether
the revised FSGO should “encourage organizations to foster ethical cultures to ensure
compliance.” Indeed, the “Synopsis of Proposed Amendment” confirms that the implied

T'he Wharton School
University of Pennsylvania





