














Amendments 609 (May 1, 2001) & 621 (November 1, 2001), U.S.S.C. Guidelines Manual,
Appendix C, Vol. I, pp. 88; 621-22 (November 21, 2003).

The rationale set forth by the Commission remains as true today as it was in 2001.
Known to affect the brain’s serotonin system, MDMA produces both hallucinogenic and
stimulant effects. Ingestion may cause acute short-term effects such as tremors, muscle tension,
dehydration, hyperthermia, or organ failure* as well as long term effects including memory loss
and behavioral disorders.” Ecstasy is toxic to the central nervous system and its use may lead to
brain damage.® See J. Obracki, et al., “Specific Neurotoxicity of Chronic Use of Ecstasy,”
Toxicology Letters, Vol. 127, pp. 285-297, at 293 (2002)(“There is strong evidence that MDMA
is a potent serotonergic neurotoxin....Teenagers seem to be more susceptible to neurotoxicity
than adult ecstasy users”).

The study questioning the toxicity of MDMA to which the Commission may have been
referring was one that was subsequently retracted. In that study, “Severe Dopaminergic
Neurotoxicity in Primates After a Common Recreational Dose Regimen of MDMA (‘Ecstasy’),”
Science, September 26, 2002, by George A. Ricaurte, et al., the authors reported that MDMA
produced neurotoxicity in the dopamine system of the brain and therefore, “recreational” MDMA
users may place themselves at risk of developing Parkinson’s Disease. In September 2003,
Science published a retraction of the article after the authors reported that due to an inadvertent
error, their chemical supply company mistakenly packaged methamphetamine rather than
MDMA in the boxes that were delivered to the research laboratory, and as a result, the monkeys

‘See MDMA (Ecstasy) Fast Facts, National Drug Intelligence Center, March 2003, at 2-3;
J. Morland, Toxicology Letters 112-113, at 151 (2000)(““A series of possible adverse acute
mental and behavioral effects have been observed in people shortly after a single dose use of
MDMA?”); Gowing, et al., “The Health Effects of Ecstasy: a literature review,” Drug and Alcohol
Review, Volume 21, pp. 53-63 (2002)(“The incidence of serious acute adverse events related to
ecstasy is low. It is the unpredictability of those adverse events and the risk of mortality and
substantial morbidity that makes the health consequences of ecstasy use significant”).

See M.J. Morgan, et al., “Ecstasy (MDMA): Are the Psychological Problems Associated
with its Use Reversed by Prolonged Abstinence?,” Psychopharmacology, Volume 159, pp. 294-
303, at 294 (2002)(““Selective impairments of neuropsychological performance associated with
regular ecstasy use are not reversed by prolonged abstinence. This is consistent with evidence
that ecstasy has potent and selective neurotoxic effects on brain serotonergic systems in
humans”).

See Reneman, L., et al., “Memory Disturbances in ‘Ecstasy’ Users Are Correlated with
an Altered Brain Serotonin Neurotransmission,” Psychopharmacology, Vol. 148, pp. 322-324, at
322 (2000).




that were the subject of the study received methamphetamine rather than MDMA.
Methamphetamine is known to cause neurotoxicity to the dopamine system.

The Ricaurte study in no way undermines the well-established body of research that
demonstrates the harmful effects of MDMA, particularly to the body’s serotonin system. See S.
Verheyden, et al., “Acute, Sub-Acute and Long-Term Subjective Consequences of ‘Ecstasy’
(MDMA) Consumption in 430 Regular Users,” Human Psychopharmacology, Vol. 18, pp. 507-
517, at 515 (2002)(users self-report long-term effects of MDMA to be depression and loss of
concentration); “Ecstasy and Pot: Double the Memory Damage,” Atlanta Journal Constitution,
January 15, 2004 (reporting on recent study published in the Journal of Psychopharmacology,
newspaper article notes: “Adding to an already hefty body of evidence, a new study finds ecstasy
users suffer from long-term memory problems while marijuana smokers struggle with short-term
memory lapses™).” The Department of Justice stands behind the data that we presented to the
Commission in 2001, and we believe that the current MDMA base offense levels are appropriate.

In sum, both GHB and MDMA are dangerous controlled substances. Both drugs are
distributed in the “club” scene to young people and are consumed for similar perceived effects.
Consequently, the Department believes that they are appropriate for comparison purposes when
establishing base offense levels under the sentencing guidelines.

Sincerely, -
/ |

I p : /”’l
YADF | e e
~F
Jodi L. Avergun, Chief
Narcotic and Dangerous Drug Section

’See also A. Montoya, et al., “Long-Term Neuropsychiatric Consequences of ‘Ecstasy’
(MDMA): A Review,” Harvard Rev. Psychiatry, Vol. 10, No. 4: pp. 212-220, at 213
(2002)(Literature review)(“The toxic effect of MDMA on central serotonergic systems in animal
models has a clear parallel in humans”); G. Gerra, et al., “Long-Lasting Effects of [Ecstasy] on
Serotinin System Function in Humans, Biological Psychiatry, Vol. 47, pp. 127-136 (2000)(“Our
data indicate long-lasting 5-HT system impairment in abstinent MDMA users although the
hypothesis of serotonergic changes attributable to a premorbid condition cannot be excluded”);
B.V.S. Murphy, et al., “Biochemical Implications of Ecstasy Toxicity,” Ann Clin Biochem, Vol.
34, pp. 442-445, at 442 (1997)(“Recreational use of ecstasy is associated with a definite
morbidity and mortality. We report a case of ecstasy toxicity with severe multiple organ failure,
who went on to make a full recovery after prolonged hospitalization™).
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March 29, 2004

MEMORANDUM
TO: All Commissioners
FROM: Mike Courlander
SUBJECT: Public Comment

Just wanted to make sure that you had copies of all public comment that has
been submitted. Attached is a late-arriving piece.



UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF MICHIGAN
THEODORE LEVIN UNITED STATES COURTHOUSE
231 WEST LAFAYETTE- ROOM 219
DETROIT, MICHIGAN 48226

(313) 234-5160
CHAMBERS OF

AVERN COHN
DISTRICT JUDGE March 12, 2004

Judge Ruben Castillo

Presiding Commissioner

United States Sentencing Commission
1 Columbus Circle, N.E.

Suite 2-500 / South Lobby
Washington, D. C. 20002

RE: Public Hearing of March 17, 2004
Issue For Comment 10: Aberrant Behavior
Dear Judge Castillo:
At my request our Probation Office reviewed the proposed guideline amendment
to be considered at your March 17, 2004 meeting. In particular, | asked them to look at
the Aberrant Behavior proposed amendment. Attached are the comments on Issue For

Comment 10, which | endorse.

| urge you not to tinker with U.S.S.G. § 5K2.20 (Aberrant Behavior) for the
reasons stated by our Probation Office.

Please recognize that | have not shared these comments with my fellow judges.
However, | have no doubt they would agree with me.

urs truly

Avern Cohn

Enclosures

AC:nl



ISSUE FOR COMMENT 10: ABERRANT BEHAVIOR

Issue for Comment: The Commission requests comment regarding whether the departure provision
in §5K2.20 (Aberrant Behavior) should be eliminated (and departures based on characteristics
described in §5K2.20 should be prohibited) and whether those characteristics instead should be
incorporated into the computation of criminal history points under §4A1.1 (Criminal History
Category). Specifically, are there circumstances or characteristics, currently forming the basis for a

departure under §5K2.20, that should be treated within §4A41.1 instead, particularly for (first
offenders?
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Ncgice of Public Meeting - June 24, 2003 Page 1 of 1

March 3, 2004

NOTICE OF PUBLIC HEARING AND MEETING
OF THE UNITED STATES SENTENCING COMMISSION

Pursuant to Rule 3.2 and 3.4 of the Rules of Practice and Procedure of the United States Sentencing
Commission, the following public hearing and meeting are scheduled:

(1) Public Hearing - Wednesday, March 17, 2004 at 9:30 a.m., and
(2) Public Meeting - Friday, March 19, 2004 at 10:00 a.m.

The public hearing will be held in the Thurgood Marshall Federal Judiciary Building in the Federal Judicial
Center’s Training Rooms A-C (South Lobby, Concourse Level). It is expected that the public hearing will last
approximately three and a half hours. The public meeting will be held in the Thurgood Marshall Federal
Judiciary Building, One Columbus Circle, N.E., in Suite 2-500 (South Lobby). It is expected that the public
meeting will last approximately 45 minutes.

(1) The purpose of the March 17, 2004 public hearing is for the Commission to gather
testimony from invited witnesses regarding possible guideline amendments currently under
consideration by the Commission.

(2) The purpose of the March 19, 2004 public meeting is for the Commission to conduct the
business detailed in the following agenda:

Report of the Commissioners

Report from the Staff Director

Vote to Approve Minutes

Possible Vote to Promulgate Proposed Guideline Amendments in the Following Areas:

Body Armor

Public Corruption
Homicide/Assault
MANPADS

Miscellaneous Amendments

Public meeting materials are available at the Commission's website (http://www.ussc.gov/imeeting.htm) or
from the Commission (202/502-4590).

http://www.ussc.gov/AGENDAS/not3 3 04.htm 3/12/2004



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
PROBATION OFFICE

: THEODORE LEVIN UNITED STATES COURTHOUSE 1000 WASHINGTON BLVD.
DAVID D. KEELER 231 W. LAFAYETTE BLVD. P.0. BOX 649
CHIEF PROBATION OFFICER DETROIT, MI 48226-2799 BAY CITY, MI 48707-0649
(313) 234-5400 (989) 894-8830
FAX (313) 234-5390
P.0. BOX 8289 600 CHURCH STREET
200 EAST LIBERTY FLINT, MI 48502-1214
ANN ARBOR, MI 48107-8289 (810) 341-7860
(734) 7412075
REPLY TO: pETROIT March 10’ 2004

The Honorable Avern Cohn

United States District Judge

Theodore Levin Courthouse, Courtroom 225
231 W. Lafayette Boulevard

Detroit, Michigan 48226

RE: Proposed Guideline Amendment Number 10

Dear Judge Cohn:

On February 19, 2004, Chief United States Probation Officer David D. Keeler sent you
a memorandum outlining the Probation Department’s comments regarding the proposed
amendments to the Sentencing Guidelines. During counsel on February 23, 2004, Your Honor
asked this officer to clarify the Probation Department’s rationale for our response to Amendment
Number 10, the proposed elimination of the Aberrant Behavior provision of the guidelines. At
the time, I told Your Honor that I would discuss the matter with Chief Keeler before responding.

After speaking with Chief Keeler, I am submitting the following revision to the Probation
Department’s response to proposed Amendment Number 10.

10.  Aberrant Behavior: The Commission requested comment on the
elimination of 5K2.20 and inquired as to whether those characteristics
should be incorporated into the computation of criminal history points under
4A1.1. The Probation Department would recommend against the
elimination of 5K2.20. The guideline was amended twice in 2003, to
prohibit application to offenses involving serious bodily injury, death and
firearm or drug involvement. To delete the departure provision under
5K2.20 and incorporate these characteristics into the computation of criminal
history points would further limit judicial discretion in sentencing first time
offenders with no criminal history, the very population to whom this
provision would generally apply.



Judge Avern Cohn Re:  Proposed Guideline
March 10, 2004 Amendment Number 10
Page 2

Hopefully, the revised response to the proposed revision of Amendment Number 10
adequately answers the question raised by the Court.

Should Your Honor have any additional questions or requests, please contact this officer
at the telephone number below. I am available, as well as Senior U.S. Probation Officers Philip
Miller (234-5408) and Lisa Fields (234-5420) to discuss the matter in person.

Respectfully submitted,

David D. Keeler
Chief U.S. Probation Officer

Jondy Q. o

Joseph B. Herd
Senior U.S. Probation Officer
(313) 234-5413

Reviewed and Approved:

Barbara A. Feril
Supervising U.S. Probation Officer

(313) 234-5459
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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Evo A. DeConcini United States Courthouse
405 West Congress Street, Suite 5190
John M. Roll Tucson, Arizona 85701-5053

United States District Judge
Telephone: (520) 205-4520
Fax: (520)205-4529

March 16, 2004

Honorable Ruben Castillo

Vice Chair

United States Sentencing Commission
One Columbus Circle NE
Washington, D.C. 20002-8002

Re: Guideline Calculations for Bringing In and Harboring Certain Aliens

Dear Judge Castillo:

We write to express our personal views regardmg the need for certain
amendments to the guidelines.

We share an abiding concern about the absence of appropriate guideline
adjustments for the crime of bringing in and harboring certain aliens, in
violation of 8 U.S.C. § 1324, when young children are being transported by
strangers.
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We have noticed an alarming increase in cases in which very young
children are being smuggled into the United States by strangers who have no
connection to the children's parents. In brief, they do not know what awaits
these young children after the smugglers deliver them to their destination points.

Currently, the guidelines provide for no specific enhancement for this
factual scenario. The smuggling, transporting, or harboring of unaccompanied
children is not sufficiently addressed under the present two- to four-level
increase for intentional or reckless creation of substantial risk of death or serious
bodily injury. At most, a two point enhancement might arguably be assessed
based upon vulnerable victim status. However, even as to that minimal
enhancement, it is probably an open-question as to whether, for purposes of the
crime of transportation of illegal aliens, the children being transported are
"victims." Since these children are in a displaced condition, offenses involving
unaccompanied children raise the level of severity of the criminal conduct.

Last month, we imposed sentences in four such cases.

On February 10, 2004, sentence was imposed in United States v. Anna
Quintero, CR 03-2119-TUC-JMR. The defendant had attempted to bring two
infants, ages 4 years and 8 months respectively, into the United States. The two
infants appeared to be drugged. She had two birth certificates, but she noticed
that the ages on those certificates did not correspond to the ages of the children
she was transporting. The defendant was to be paid $150.00. She did not know
the parents of the children or to whom she was delivering the children.

On February 11, 2004, sentences were imposed in United States v. Bertha
Tomasa Rabago and Cecilia A. Montano-Garay, CR 03-1642-TUC-JMR. There,
the defendants, with Rabago's two children and Montano's one child, attempted
to transport two young girls, five and seven years old respectively, into the
United States. When arrested, Montano said she did not know the names of the
children, had received them at a hotel in Mexico, and was to bring them to her
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home in Arizona, where they would be picked up. Rabago invoked her rights.
When the Probation Officer interviewed the two defendants, Rabago told the
probation officer that a friend of her sister wanted her to pick up the children.
Montano said her friend had asked Montano to pick up his children. The friend,
when contacted by agents, denied knowing anything about Montano's story. He
is the not related to the two children.

On February 19, 2004, sentence was imposed in United States v. Silvia
Ayala, CR 03-2108-TUC-CKJ. There, the defendant attempted to smuggle a six
year old boy through the Douglas Port of Entry on September 24, 2003. She
stated a man and woman she had never met before gave her the child to deliver
to a man at a gas station in Douglas, Arizona. She did not know if these people
were the parents of the child and therefore had no idea if she was participating
in a kidnapping attempt. The child appeared to be lethargic and began to
hyperventilate when talking to inspectors. The child stated that he had been
given medication by a man he did not know.

On February 23, 2004, sentence was imposed in United States v. Chrystal
Salazar, CR 03-2297-TUC-CKJ. There, the defendant attempted to smuggle a
one year old infant into the United States at the Douglas Port of Entry. She
admitted to inspectors that she was hired by ""Luis" to transport the child from
Agua Prieta, Mexico to Douglas, Arizona for $300.00. Luis provided her with
a car and another man loaded the child into the car. The defendant had no
knowledge as to whether either of these men had any legal relationship to the
child.

The sentencing guidelines for alien smuggling do not adequately take into
consideration the heightened danger to young children smuggled by strangers
having no connection to the parents of the smuggled children. We respectfully
urge that you consider a significant upward adjustment for such conduct.





