PART B - REMEDYING HARM FROM CRIMINAL CONDUCT, AND
PREVENTING AND DETECTING VIOLATIONS OF THE LAW

1. REMEDYING HARM FROM CRIMINAL CONDUCT

® % *

2. PREVENTING AND DETECTING VIOLATIONS OF LAW

§8B2.1 Effective Programs to Prevent and Detect Violations of Law
(a) To have an effective program to prevent and detect violations of law, for
purposed of subsection (f) of §8C2.5 (Culpability Score) and subsection (c)(1)
of §8D1.4 (Recommended Conditions of Probation — Organizations), an
organization shall—
(1) Exercise due diligence to prevent and detect violations of law; and

(2) otherwise promote and organizational culture that encourages a

commitment to the cthical principles thatinform law | Deleted: compliance with

Such program shall be reasonably designed, implemented, and enforced so
that the program is generally effective in preventing and detecting violations
of law. as well as promoting an organizaitonal culture committed to ethical
principles. that is. one that demonstrates commitment to ethical principles and
compliance with law. The failure to prevent or detect instant offense leading
to sentencing does not necessarily mean that the program is not generally
effective in preventing and detecting violations of law. as well as in promoting
an organizational culture committed to ethical principles.

(b) Due diligence and the promotion of an organizational culture that encourages
a commitment to compliance with law and the ethical principles that inform
law within the meaning of subsection (a) minimally require the following
steps:

(1) The organization shall establish ethics and compliance standards and
procedures to prevent and detect violations of law. as well as (o promote

an organizational culture committed to ethical principles.

(2) The organizational leadership shall be knowledgeable about the content.

operation. and effectivencss of the program to preventand detect - { Deleted: and

violations of law, as well as {0 promote an organizational culture
committed to ethical principles.




violations of law. as well as to promote an organizational culture
committed to ethical principles. and shall exercise reasonable oversight
with respect to the implementation and effectiveness of the program to
prevent and detect violations of the law. as well as to promote an
organizational culture committed to ethical principles.

- { Deleted: high )

shall be assigned direct, full-time. overall responsibility to ensure

implementation and effectiveness of the program to prevent and detect
violations of law. as well as to promote an organizational culture
committed to ethical principles. Such individual(s) shall be given
adequate resources and authority to carry out such responsibility.
including full participation in all major executive decisions. and shall
report on the implementation and effectiveness of the program to prevent
and detect violations of law. as well as in promoting an organizational
culture committed to ethical principles, directly to the governing authority
or an appropriate subgroup of the governing authority.

(3) The organization shall use reasonable efforts not to include within the
substantial authority personnel of the organization any individual whom
the organization knew, or should have known through exercise of due
diligence, has a history of engaging in violations of law or other conduct
inconsistent with an effective program to prevent and detect violations of
law. as well as to promote an organizational culture committed to ethical
principles.

(4)(A) The organization shall take reasonable steps to institutionalize its ethics
and compliance program by

(i) using model practices in organizational and systems change and < { Formatted: Bullets and Numbering

(if) communicating, in a practical manner its ethics and compliance .- { Deleted: communicat )
standards and procedures, and other aspects of the program to prevent
and detect violations of law. as well as to promote an organizational
culture committed to ethical principles. to the individuals referred to in
subdivision (B) by conducting effective training programs that include
but are not limited to subjects such as ethical and legal decision
making, and otherwise disseminating information, appropriate to such
individual’s respective roles and responsibilities. with special
emphasis on the organization’s executive team.

(B) The individuals referred to in subdivision (A) are the members of the governing
authority, the organizational leadership, the organization’s employees, and, as
| appropriate, the organization’sagentt ~_{peleted:s§ )




(5) The organization shall take reasonable steps—

(A) to ensure that the organization’s program to prevent and detect «- - { Formatted: Bullets and Numbering
violations of law, as well as to promote an organizational culture
committed to ethical principles. is followed, including use of
monitoring and auditing systems that

ed to prevent and detect violations of law and ethical S - «[Deleu: )
principles that inform law, and ~ Formatted: Bullets and Numbering |
(ii) function at all levels and in all functions of the organization
including, but not limited to, the executive and governing authority
level:

(B) to evaluate at least annually  the effectiveness of the organization’s - { Deleted: periodically )

(C) jo have a system whereby the organization’s employees and agents <« .. { Deleted: | )

may report or seek guidance regarding potential or actual violations of *{ Formatted: Bullets and Numbering |
law without fear of retaliation, including mechanisms to allow for

anonymous reporting.

(6) The organization’s program to prevent and detect violations of law. as
principles. shall be promoted and enforced consistently through
appropriate incentives. such as including compliance with law and
commitment to ethical principles as a major component in performance
reviews. to perform in accordance with such program and disciplinary
measures for engaging in violations of law and for failing to take
reasonable steps to prevent or detect violations of law. as well as to
promote an organizational culture committed to ethical principles.

(7) After a violation of law or ethical principles that inform law has been
detected, the organization shall take reasonable steps to respond
appropriately to the violation of law or ethical principles that inform law
and to prevent further similar violations of law or ethical principles that
inform law, including making any necessary modifications to the
organization’s program to prevent and detect violations of law. as well as
to promote an organizational culture committed to ethical principles. and
to the organization’s business practices. as necessary.

(c) In implementing subsection (b), the organization shall conduct at least

implement, or modify each step set for the in subsection (b) to reduce
violations of law or ethical principles that inform law identified by the risk
assessment.




Commentary

Application Notes:

1. Definitions. For purposes of this guideline:

“Ethics and compliance standards and procedures” means standards of conduct, - { Deleted:

such as a code of ethics or statement of values, and internal control systems that are
reasonably capable of reducing the likelihood of violations of law_and ethical
principles that inform law.

“Governing authority” means (4) the Board of Directors, or (B) if the organization
does not have a Board of Directors, the highest level governing body of the

organization.

“Organizational leadership” means (4) executive;level personnel of the - Deleted: high )
organization; (B) executive-level personnel of a unit of the organization; and(C)  Deleted: righ )
substantial authorzty personnel. The terms executzve-level | personnel of the ) - { Deleted: high )

organization” and “substantial authority personnel” have the meaning given  those
terms in the Commentary to §841.2 (Application Instructions — Organizations). The

term execunve-level | personnel of a unit of the orgamzatron ’ has the meaning given - { Deleted: executive

also (A) the Impact (measured changes in knowledge, nttuudes’\ alues/ beheﬁs‘, and or
short-term practice) of those activities and (B) the outcome of those activities (actual
reductions in violations of law or ethical principles that inform law—or well-
documented proxies for those violations).

Except as provided in Application Note 4(4), “violations of law” means violations of
any law, criminal or noncriminal (including a regulation), for which the organization
is, or would be, liable.

2. Factors to Consider in Meeting Requirements of Subsections (a) and (b).—

(A) In General.—FEach of the requirements set forth in subsections (a) and (b) shall be
met by an organization; however, in determining what specific actions are
necessary to meet those requirements, the organization shall consider factors that
include (i) the size of the organization, (ii) applicable government regulations,
and (iii) any ethics and compliance practices and procedures that are well-

documented_as standard or model practices for businesses similartothe - {Deleted: generally accepted

organization.

(B) The Size of the Organization.—




(i) In General.—The formality and scope of actions that an organization shall
take to meet the requirements of subsections (a) and (b), including the
necessary features of the organization’s ethics and compliance standards
and procedures, depend on the size of the organization. A larger
organization generally shall devote more formal operations and greater
resources in meeting such requirements than shall a smaller organization.

(i)  Small Organizations.—In meeting the requirements set forth in
subsections (a) and (b), small organizations shall demonstrate the same
degree of commitment to compliance with the law and commitment to
ethical principles that inform law, as larger organizations, although
generally with less formality and fewer resources than would be expected
of larger organizations.

3. Application of Subsection (b)(2).—

(A) Governing Authority.—The responsibility of the governing authority under

subsection (b)(2) is to exercise reasonable oversight of the organization’s efforts
to ensure compliance with the law and ethical principles that inform law. In
large organizations, the governing authority likely will discharge this
responsibility through oversight, whereas in some organizations, particularly
small ones, it may be more appropriate for the governing authority to discharge
this responsibility by directly managing the organization’s ethics and compliance
efforts.

(B) Executive-Level Personnel.—The organization has discretion to delineate the | Deleted: High

activities and roles ofil‘ieuspééiﬁ’c' individual(s) within ‘éﬁfe'cilti\)é{lje:izefl personnel _of - { Deleted: high

S

the organization assigned overall and direct responsibility to ensure the
effectiveness and operation of the program to detect and prevent violations of
law, as well as to promote an organizational culture committed to ethical
principles; however, the individual(s) must be able to carry out their overall and
direct responsibility consistent with subsection (b)(2), including the ability to
report on the effectiveness and operation of the program to detect and prevent
violations of law. as well as to promote an organizational culture committed to
ethical principles. to the governing authority, or to an appropriate subgroup of
the governing authority.

In addition to receiving reports from the foregoing individual(s), the governing
authority or an appropriate subgroup thereof typically should receive at least

annually, information on the implementation and effectiveness of the program to - { Deleted: periodically

detect and prevent violations of law._as well as (o promote an organizational
culture committed to ethical principles. from the individual(s) with day-to-day
operational responsibility for the program.

(C) Organizational Leadership.—Although the overall and direct responsibility to

ensure the effectiveness and operation of the program to detect and prevent



vzolatlons of law, as. well as to promotcvdn orge

effectiveness of the program to detect and prevent violations of law as well as to
promote an organizational culture committed to ethical principles, pursuant to

subsection (b)(2), and to perform their assigned duties consistent with the
exercise of due diligence, and the promotion of an organizational culture that
encourages a commitment to ethical principles that inform the law, under
subsection (a).

4. Application of Subsection (b)(3).—

(4) Violations of Law.—Notwithstanding Application Note 1, “violations of law,” for
purposes of subsection (b)(3), means any official determination of a violation or
violations of any law, whether criminal or noncriminal (including a regulation).

(B) Consistency with Other Law.—Nothing in subsection (b)(3) is intended to require
conduct inconsistent with any Federal, State, or local law, including any law
governing employment or hiring practices.

(C) Implementation.—In implementing subsection (b)(3), the organization shall hire
and promote individuals consistent with Application Note 3(C) so as to ensure
that all individuals with the organizational leadership will perform their assigned
duties with the exercise of due diligence,and the promotion of an organizational

culture that encourages a commitment to ethical principles that inform law, under it

subsection (a). With respect to the hiring or promotion of any specific individual
within the substantial authority personnel of the organization, an organization
shall consider factors such as: (i) the individual s combined academic and
certificated training in ethics and/or law, as well as training in organizational
change strategies and behavioral training methodologies (ii) the recency_of the
individual’s violations of law and other misconduct (i.e., the individual’s other
conduct inconsistent with an effective program to prevent and detect violations of
law. as well as to promote an organizational culture committed to ethical
principles); (iii) the relatedness of the individual’s violations of law and other
misconduct to the specific responsibilities the individual is anticipated to be
assigned as part of the substantial authority personnel of the organization; and
(iii) whether the individual has engaged in a pattern of such violations of law and
other misconduct.

5. Risk Assessments under Subsection(c).—Risk assessments required under subsection
(¢) shall include the following:

(A) Assessing periodically the risk that violations of law or commitment to ethical
principles that inform law will occur, including an assessment of the following:

mzatxonal culture. commltted to

- (Delehd:
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(i) The nature and seriousness of such violations of law.

(ii) The likelihood that certain violations of law or commitment to ethical
principles that inform law may occur because of the nature of the
organization’s business. If, because of the nature of an organization’s
business, there is a substantial risk that certain types of violations of law
or ethical principles that inform law may occur, the organization shall
take reasonable steps to prevent and detect those types of violations of law
or ethical principles that inform law. For example, an organization that,
due to the nature of its business, handles toxic substances shall establish
ethics and compliance standards and procedures designed to ensure that
those substances are always handled properly. An organization that, due
to the nature of its business, employs sales personnel who have flexibility
to set prices shall establish ethics and compliance standards and
procedures designed to prevent and detect price-fixing. An organization
that, due to the nature of its business, employs sales personnel who have
the flexibility to represent the material characteristics of a product shall
establish ethics and compliance standards and procedures designed to
prevent fraud._Furthermore, an organization shall establish ethics and
compliance standards and procedures designed fo prevent corporate
malfeasance that may result from the decisions of executive management
and governing authority.

(iii)  The prior history of an organization. The prior history of an organization
may indicate types of violations of law or ethical principles that inform
law that it shall take actions to prevent and detect. Recurrence of similar
violations of law or ethical principles that inform law creates doubt
regarding whether the organization took reasonable steps to prevent and
detect violations of law or ethical principles that inform the law.

(B) Prioritizing, periodically as appropriate, the actions taken under each step set
Jorth in subsection (b), in order to focus on preventing and detecting the
violations of law or ethical principles that inform law identified under subdivision
(A) as most likely to occur and most serious.

(C) Modifying, as appropriate, the actions taken under any step set forth in subsection
(b) to reduce the risk of violations of law or ethical principles that inform law
identified in the risk assessment.

(D) Assessing at least annually one or more of these characteristics of organizational+ - Formatted: Bullets and Numbering
culture: executive decision making process, impact and/or outcome of this
process through use of an “ethics impact report,” level of organizational trust,
public image, relative disparity in emplovee compensation, bottom-line mentality




Background: This section sets forth the requirements for an effective program to prevent
and detect violations of law. This section responds to section 805(a)(2)(5) of the
Sarbanes-Oxley Act of 2002, Public Law 107-204, which directed the Commission to
review and amend, as appropriate, the guidelines and related policy statements to ensure
that the guidelines that apply to organizations in this Chapter “are sufficient to deter and
punish organizational criminal misconduct.”

The requirements set forth in this guideline are intended to achieve reasonable
prevention and detection of violations of law, both criminal and noncriminal, for which
the organization would be vicariously liable. as well as to promote an organizational

to detect and prevent violations of law._as well as to promote an organizational culture
committed to ethical principles, has a direct bearing on the appropriate penalties and
probation for the organization if it is convicted and sentenced for a criminal offense.




CRAIG DREILINGER, Ph.D.
LICENSED PSYCHOLOGIST (301) 229-3434, 6508 80th Street, Cabin John, MD 20818-1209

January 25, 2004

United States Sentencing Commission
One Columbia Circle, NE

Suite 2-500, South Lobby
Washington, DC 20002

RE: Proposed Chapter 8 Amendments to the United States Sentencing
Commission

Dear Commissioners:

I write in response to the Commission’s request for comments regarding the proposed
amendments to Chapter 8 of the Federal Sentencing Guidelines and very much appreciate
the opportunity to do so. I am a licensed clinical and consulting psychologist whose
practice focuses on assisting organizations to introduce and implement significant
changes at the workplace. I am also the cofounder of the Ethics Officer Association,
which currently has more than 800 members, and have worked for 19 years as a
consultant to organizations engaged in introducing, implementing, and evaluating broad-
based ethics and compliance initiatives.

The Commission has proposed a new guideline at §8B2.1 Effective Program to Prevent
and Detect Violations of Law, and, as part of that, has established two obligations of an
effective compliance program—i.e., the exercise of due diligence and the promotion of
an organizational culture that encourages a commitment to compliance. My experience is
that culture always trumps specific rules or guidelines that aim to influence behavior in
organizations. Therefore, this enormously significant addition will directly contribute to
the efforts of ethics and compliance officers throughout the United States. I would,
however, urge that the Commission add the phrase “and shared accountability,” so that
the final wording reads, “. . . promotion of organizational culture that encourages a
commitment to and shared accountability for compliance throughout the organization.”
Taken even further, this phrase might read, “. . . that promotes an organizational culture
that encourages a commitment to compliance and that expects all employees to hold
themselves and one another personally accountable for ethical and legal conduct.” The
benefit of incorporating accountability into the wording is that it will provide specific
direction to the construct of organizational culture. It will, in effect, tell ethics and
compliance officers and, more significantly, their superiors and other organizational
stakeholders that a commitment to compliance is one in which all employees hold
themselves and each other accountable for specific types of behavior. Organizational
culture is much more than what senior management “says.” In its truest form, it is a
reflection of what employees actually “do.”
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Again in §8B2.1 the Commission defined the purpose of a compliance program to be, in
part, “taking reasonable steps to prevent illegal conduct in organizational activities.” I
would urge the Commission to consider changing the phrase “illegal conduct” to
“violations of law,” in all mentions (e.g., including §8B2.1 (a) (b), etc.). The
Commission’s words, when published, will be read closely and carefully. The term
“violations of law” creates a subtle but potentially very significant change in the spirit of
that statement in two ways. First, the “violations of law” has, in common usage, a much
broader implicaticn than the phrase “illegal conduct” and speaks to the Commission’s
increased focus on getting organizations to speak to the spirit, not simply the letter, of the
guidelines. Second, many tend to think of violations of law as something to prevent (i.e.,
before they occur) and illegal conduct as something to address (i.e., after it occurs).

Part of proposed guideline §8B2.1 (i.e., subsection (b) (2)) speaks to the role of “high
level personnel of the organization” who shall “be assigned direct, overall responsibility
to ensure the implementation and effectiveness of the program to prevent and detect
violations of law.” The guideline, in part, speaks to the requirement that these
individuals engage in periodic meetings with the “governing authority or an appropriate
subgroup of the governing authority.” I would urge the Commission to make two
changes to the wording of this statement.

First, change “periodically” (i.e., as stated in the Commentary) to “quarterly” and
consider stating that as part of the guideline itself. The danger of using the term
“periodically” is that it may, de facto, encourage adherence to the letter but not the spirit
of this proposed guideline. As I have observed so many times, organizations and their
management rarely embrace change simply because they believe it is the right thing to
do. Most often, they embrace change when the “cost” for not doing so becomes too
great. Providing senior level managers with specific guidance in this and other areas
takes into account the fact that many will, at least initially, not embrace the spirit of the
guidelines and will, instead, comply with the most narrow definition (i.e., that definition
that requires the least change) instead. I assume that the goal of this proposed guideline
(and others) is to provide the structure and clarity necessary to ensure that the behavioral
change the Commission seeks not only becomes habit on the part of those organizations
that are affected by the Federal Sentencing Guidelines but that they also adopt the right
kind of habit.

Second, I would urge the Commission to add the phrase (provides the high level person)
with “overall responsibility for ensuring the implementation of the program with direct
access to the governing authority in between designated meetings.” The goal of this
modification is to ensure that person has access on an as needed basis (i.e., when he or
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she specifically believes such contact is necessary) in addition to regularly scheduled
access. As before, my experience is that, at least initially, engaging in the culture change
the Commission aims to engender will be facilitated by as much clarity as can be
provided without becoming too rigid or unnecessarily constraining. Put even more
bluntly, unless this is stated in the final wording, it is most unlikely to ever occur in the
real world of organizations. Further, and equally important, that high-level person must
have, and indeed be mandated to, meet with the governing authority or the appropriate
subgroup in private, and I would urge the Commission to rewrite the proposed text to
reflect that. All too often I have been witness to meetings such as these where the
respensible person changes what he or she might otlierwise say to the members of the
governing authority (almost always in the direction of being less candid than might
otherwise occur or than the situation actually requires) when his/her superiors or other
more senior level people are present in the room.

Regarding proposed guideline §8B2.1 subsection (b) (4), I recommend that the
Commission take this further and specifically extend the training requirement to upper
levels of the organization. Even more important, I recommend that this phrase require
that the training upper-level individuals participate in be of the same length and depth as
the training in which others within the organization participate. Too often ethics and
compliance training for the broad employee population is “condensed” for senior
managers, either because they claim, or because others presume, that their time is “too
valuable” to do otherwise. The nature of the training that senior managers take part in
may be different from the nature of the program that employees take part in, and that is as
it should be—but not the length (and, therefore, the commitment it symbolically speaks
to). So, for example, when I designed and helped facilitate training for employees,
managers, and senior managers at Pacific Bell, following a series of widely publicized
unethical and illegal sales practices during the 1980s, we required training for senior
managers be of the same length as that of first level supervisors. We did, however,
change the orientation of the training for senior managers to focus on their unique ability
to build and maintain an ethical work culture throughout the organization.

Proposed guideline §8B2.1 subsection (b) (5) would require organizations to take
reasonable steps to periodically evaluate the effectiveness of their programs to prevent
and detect violations of law. Measuring the effectiveness of a compliance and ethics
programs has been the subject of enormous debate for years. Central to that debate is the
question, “How do we define effectiveness?” The Commission’s guidelines could help
provide direction in answering that question. Ultimately, the effectiveness of any training
should be measured by its impact in changing employee’s behavior (or sustaining and
maintaining desired behavior). So, for example, an evaluation that simply reports the
number of calls to the Hotline as a measure of effectiveness often masks the real truth.
The program may be completely effective or completely ineffective regardless of the
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number of calls received. If training results in changed behavior, it works. If it doesn’t,
it does not.

Regarding the unreasonable delay in self-reporting by organizations (Section 8C2.5 (f)),
which mandates a three point reduction in the culpability score for effective compliance
programs if the organization delays unreasonably in reporting offenses, I urge the
Commission to maintain this as it is currently described. As stated previously,
organizaticns typically only change when the penalties associated with not changing
become too great. The more personal and consequential those changes are, the more
likely behavior will change. This is not meant to represent a Machiavellian view of
management or of organizations in general, nor to suggest that senior managers are really
Rasputins in disguise, waiting for opportunities to say, in effect, “If it’s not prohibited,
then I can do it.” Rather, the argument is that providing specific, concrete guidance
regarding requirements and consequences is much more likely to produce the desired
behavior than anything that does not.

I hope that these comments are relevant and useful and speak to some of the issues the
Commission hopes will be addressed during the public comment period. I would be most
interested in testifying before the Commission in person if the benefit of my experience
would be of help.

Yours very truly,‘

1

>* ‘ G\fﬁm | d

S W\UG
Craig Dreilinger, Ph.D.

Clinical and Consulting Psychologist

cc: Paula Desio, Deputy Generai Counsel
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28 January 2004

United States Sentencing Commission
One Columbus Circle, N.E., Suite 2-500
Washington DC 20002-8002

Attention: Public Affairs

Re: Response to Request for Public Comment on Amendments to Chapter Eight

This letter and attachment are offered in response to the Commission’s request for
public comment. I have consulted internationally on ethics and compliance
programs since 1993 with an emphasis on program evaluation and good
governance in emerging market economies. My practice has involved evaluating
ethics and compliance programs for the U.S. Air Force under its Voluntary
Disclosure Program and work with the Maryland Mediation and Alternative
Conflict Resolution Office on a national project to evaluate public policy programs.

We believe that, on balance, the proposed changes/additions reflect well-
considered evaluation of the corporate experience in designing and implementing
an effective program to prevent and detect violations of the law (“compliance
programs”). We are confident that the provisions, such as those aimed at achieving
a culture of commitment to compliance, will provide greater guidance to
organizations and courts regarding the criteria for evaluating such programs.

There are areas, however, where we think they can be improved as set forth in
the following pages and the attachment. We think three issues are important
enough to warrant further discussion and request the opportunity to address the
Commission: (1) prominent display of the requirements for program evaluation, (2)
prominent recognition of the challenges of designing and implementing
ethics/compliance programs for small to medium enterprises, and (3) promising
confidentiality to encourage employees to come forward with their concerns.

Sincerely %\
[
KENNETH W. J@:ON

Director,
Ethics & Policy Integration Centre

Attachment: Proposed Amendments/EPIC Recommendations

cc: Paula Desio Deputy General Counsel
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A. Require a more active, policy role for the governing authority

It is helpful to distinguish between governance and management and ensure that
both aspects of organization life are covered by the Federal Sentencing Guidelines
for Organizations (FSGO). We recommend that the FSGO make more explicit that
the governing authority has an active role in—and responsibility for—requiring
and setting broad guidance for the compliance program.

The source of a corporate board’s authority is the owners of the enterprise. !
The board is the pivotal authority. Its authority is neither granted nor defined by
management. Policies generated by the board control everything, both governance
and management.

In practice, however, the board is often considered an advisor to management
rather than its source of authority. Indeed, many recent corporate ethics failures
in the U.S. can be traced to the failure of boards to exercise their authority as
representatives of the owners.

The FSGO should require a more active board role. See e.g., IN RE CAREMARK
INTERNATIONAL INC. DERIVATIVE LITIGATION, 698 A.2d 959 (Del.Ch. 1996)
where Chancellor Allen noted the Federal Sentencing Guidelines for Organizations
and expressed the view that “a director's obligation includes a duty to attempt in
good faith to assure that a corporate information and reporting system, which the
board concludes is adequate, exists.”

The Chancellor also said such a reporting system should be designed to provide
"timely, accurate information sufficient to allow management and the board, each
within its scope, to reach informed judgments concerning both the corporation's
compliance with laws and its business performance.”

This more active role of the governing authority should be reflected in three
areas:

¢ Recommendation: §8B2.1 subsection (b)(1) Include term “governing
policies,” to read:

“The organization shall establish governing policies and compliance standards and
procedures to prevent and detect violations of law.”

1 John Carver and Caroline Oliver, Corporate Boards that Create Value: Governing
Company Performance from the Boardroom (San Francisco: Jossey-Bass, 2002), pp. xxi-
xxii.

Chapter Eight Amendments 2004
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¢ Recommendation: §8B2.1 subsection (b)(2): Change order to place governing
authority first in order, then organizational leadership and provide that
governing authority shall:

(1) Set policy for the compliance program
(2) Ensure that the compliance program meets its own requirements for
information

See proposed language in the attachment.

e FSGO 3 Recommendation: §8B2.1 subsection (b)(3): define members of the
“governing authority” as “substantial authority.”

B. Provide for a more active role for organizational leadership

e Recommendation: §8B2.1 subsection (b)(2): require that they also
demonstrate commitment to the compliance program as a matter of
leadership. See proposed language in the attachment.

¢ Recommendation: §8B2.1 subsection (b)(4): Include statements of the
organizational leadership demonstrating their commitment to the program as
examples of appropriate communication. See proposed language in the
attachment.

C. Include requiring the senior personnel administering the
compliance program to have access to the governing authority

As presently drafted, subsection (b)(2) requires only that the “high-level
responsible officer” report to the board. In practice, such an officer often does not
administer the program. Indeed, the “ethics/compliance officer,” is frequently not
the responsible officer, yet has significant insight into the operations of the
compliance program. We recommend that this division of authority be recognized
in the guidelines. See proposed language in the attachment.

D. Integrate risk assessment and program evaluation in §8B2.1(c)

The provision requiring risk assessment is a positive development, but it should be
expanded to require that the risk assessment be translated into specific expected
program outcomes and the program be regularly evaluated to determine whether
the program is effective at meeting expect outcomes.

Chapter Eight Amendments 2004
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Where the corresponding commentary specifies that organizations must
prioritize the actions taken to implement an effective compliance program and
modify such actions in light of the risks identified in the risk assessment, this can
best be done with reference to expected program outcomes.

In the same vein, the requirement for program evaluation should be removed
from subsection (b)(5) and placed in §8B2.1(c). The provisions for auditing,
monitoring, and reporting in subsection (b)(5) are internal to the program itself.
Evaluation of the program itself is not aimed at compliance per se, but rather the
program effectiveness. Program evaluation is more akin to risk assessment and
establishing program outcomes. For example, subsection (b)(1) is informed by the
risk assessment in §8B2.1(c). It could be a part of that subsection, but is properly
some that must be done to inform the “steps” required in the program. See the
attachment for proposed language.

E. Do not require training in subsection §8B2.1(b)(4)

The importance of subsection (b)(4) is that the [governing policy and] compliance
standards and procedures be adequately communicated, not that any particular
form be required. Especially for the small to medium enterprise (SME), training
may not be the best or most cost-effective way to proceed. Without more definition,
requiring training invites training merely for the sake of meeting a requirement.
Furthermore, if any communication is advisable, it is that the organizational
leadership communicate its commitment to the program.

We recommend retaining the “e.g.,” but add the language extending the scope of
training and including “statements of organizational leadership demonstrating
commitment,” or words to that effect. See the attachment for proposed language.

F. Add language requiring that a program offer a promise of
confidentiality where appropriate and enforceable at law

The proposed amendment replaces the existing reference to “reporting systems
without fear of retribution” with the more specific requirement for the
implementation of “mechanisms to allow for anonymous reporting.” The FSGO
should follow the relevant provision in Sarbanes-Oxley, which requires a
“confidential, anonymous” reporting mechanism.2 As has been pointed out in the

2 Under Section 301 of the Sarbanes-Oxley Act of 2002, audit committees are required to
establish procedures for receipt of complaints by employees:

(4) COMPLAINTS- Each audit committee shall establish procedures for--
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literature, this precise wording is grammatically problematic, but the intent
reflects experience that the appropriate officials will gain more information where
they are able to promise confidentiality than when they only offer anonymity. See
proposed language in the attachment.

G. In all steps other than §8B2.1(b)(1) refer to “compliance standards
and procedures,” not “violations of law”

Since an organization must establish adequate compliance standards and
procedures to “prevent and detect violations of law”, the test thereafter should be
whether they have adequate structures, systems, procedures, and practices to
follow those standards and procedures. For example, the mechanism to seek
guidance and report concerns will be more valuable if employees and other agents
can raise issues of compliance standards and procedures precisely because they
are designed to prevent and detect actual violations.

Therefore, after successfully complying with §8B2.1(b)(1), references in steps 5, 6,
and 7, in particular, should refer to these compliance standards and procedures,
not just to violations of law.

H. In all steps after §8B2.1(a) refer to “compliance program”

We further recommend that in §8B2.1(b}(1) the cumbersome term “program to
prevent and detect violations of law” be described as a “compliance program”
thereafter.

I. Response to Issue Number 1: Self-reporting should be treated as a
rebuttable presumption

The Commission requests comment regarding whether the prohibition should be
eliminated so that an organization could be considered for the reduction under
§8C2.5(f) regardless of whether the organization unreasonably delayed reporting
the offense after its detection.

In our view, elimination of this prohibition may be appropriate to encourage
organizations to implement compliance programs without having to deal ab initio

(A) the receipt, retention, and treatment of complaints received by the issuer
regarding accounting, internal accounting controls, or auditing matters; and

(B) the confidential, anonymous submission by employees of the issuer of concerns
regarding questionable accounting or auditing matters.
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with the issue of self-reporting. Self-reporting as a matter of policy is problematic
for many counsel in view of the “litigation dilemma” so well discussed in the
Advisory Group’s report. While we feel strongly that organizations should both
self-report and remedy any harm they cause, it is also our view that the two
factors (an “effective program” and “self-reporting”) should not be bound together
except where the failure to self-report tends to indicate that the program was not
effective.

If this is followed, however, the reduction in the culpability score under
88C2.5(f) for an effective program to prevent and detect violations of law currently
should remain at three.

J. Response to Issue Number 4: Provide a separate provision re: the
challenges to the small to medium enterprise (SME)

The Commission asked whether there were factors or considerations that could be
incorporated into Chapter Eight (Sentencing of Organizations), particularly
8§8C1.2, to encourage small and midsize organizations to develop and maintain
compliance programs?

Domestically and around the globe, approaching ethics and compliance
programs for the small to medium enterprise (SME) has been challenging. While
there are references to these challenges throughout the guidelines, we recommend
that an additional section, §8B2.1(d), be added to give specific guidance to the
judiciary. The Commission’s doing so will be particularly helpful to those making
the case for the SME ethics/compliance program as they will be able to point to a
separate provision addressing the SME.

We recommend language and commentary covering the following points:

Each small to medium enterprise (“SME”)3 is unique, often taking on the
character of its owners and managers. There is surprisingly little research
ethics and compliance programs for the SME. Moreover, it is difficult, at
best, to generalize the SME experience.

In most economies, SMEs provide the bulk of jobs, especially new jobs, and
contribute significantly to the welfare of their communities because they are
so closely connected. On the other hand, SMEs often lack the capital, staff,
or time of large, complex enterprises (“LCEs”) to address many business

3 There are many definitions of the SME, especially the small enterprise. The
World Bank definition of the small enterprise is under 300 employees, while the
U.S. Small Business Agency definition is 500 employees.
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issues. For example, tracking and meeting changing laws and regulations
are relatively more costly for the SME.

Though many of the best practices developed over the last two decades
reflect the experiences of LCEs, the process of developing standards,
procedures, and expectations is the same for all enterprises. The answers for
each enterprise will depend upon the size and complexity of the enterprise
itself. The goal for the SME, then, is not to duplicate the standards,
procedures, infrastructure, practices, and expectations of LCEs, but to learn
from them—and to improve them.

SMEs have an additional incentive to adopt the discipline of responsible
business conduct: to create a wider commercial network. Where owners and
managers embrace the global language of responsible business through a
Business Ethics Program, a network of business enterprises and supportive
NGOs based on shared values is possible. Such a network allows the
individual SME to develop some of the synergies and economies of scale that
only larger enterprises can afford.

Due to resource limitations, most small to medium enterprise (“SME”)
program strategy and planning will be informal. Owners and managers will
be less apt to use formal teams and processes to set goals, objectives,
strategies, and action plans than large enterprises. Nonetheless, they can
adapt the processes and best practices of LCEs to meet their circumstances.*

The following table is included in the forthcoming work identified above intended
to address the concerns of SMEs. We do not recommend that it be included in the
Guidelines, but it is illustrative of what may be possible.

4 This language summarizes various provisions in a forthcoming work, Kenneth W.
Johnson and Igor Y. Abramov, Business Ethics: Manual on Managing the
Responsible Business Enterprise in Emerging Market Economies (Washington, D.C.:
Government Printing Office, 2004).
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Washington, D.C.

Business Ethics Infrastructure SME Conversion Chart

Function

Typical SME Staffing

High-level responsibility for
program oversight (the
“Responsible Officer”)

Often an owner, but another highly
respected employee, who has
substantial authority in the enterprise,
is preferable.

Performing or coordinating the
specific functions of the Business
Ethics Program (the “Business
Ethics Officer”)

Typically, a respected staff member
performs or coordinates the functions
of the Business Ethics Officer.

An SME can form or join a business
association to develop training
materials and provide a forum for
managers to discuss ethics,
compliance, and social responsibility
issues, problems, and solutions.

The SME can employ an independent
answering service to provide a
mechanism for employees and agents
to seek advice or report concerns
anonymously.

The SME can use an outside service to
conduct a periodic evaluation of its
Business Ethics Program.

Advising the Responsible Officer
and Business Ethics Officer that
represents the enterprise as
whole (“Business Ethics
Council”)

An SME can conduct regular meetings
of all or representative employees,
perhaps 30-60 minutes per meeting,
once a month, to discuss enterprise
core beliefs; standards, procedures,
and expectations; and current ethics,
compliance, and social responsibility
issues.

A medium enterprise, especially one
with multiple locations, can appoint
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Business Ethics Infrastructure SME Conversion Chart

Function Typical SME Staffing

members to such a council, but meet
regularly by telephone.

An SME can form or join a business
association to provide a forum to
discuss current ethics, compliance,
and social responsibility issues,
problems, and solutions.

A college, university, or business
development council might host a
forum for SMEs.

A large enterprise can, and often
should, host a forum for its suppliers
and service providers to address the
requirements of its program.

Advising the Responsible Officer, | An SME can conduct regular meetings
Business Ethics Officer, and of all or representative professionals,
employees and agents about perhaps 30-60 minutes, once a month,
professional ethics, compliance to discuss enterprise core beliefs,

and social responsibility issues, standards, procedures, and

most often seen in hospitals, expectations on current professional
(“Professional Ethics Council”) ethics, compliance, and social
responsibility issues.

A medium enterprise, especially one
with multiple locations, can appoint
members to such a council, but meet
regularly by telephone

An SME can form or join a business
association to develop training
materials and provide a forum to
discuss current professional ethics,
compliance, and social responsibility
issues, problems, and solutions.

A college, university, or business
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Washington, D.C.

Business Ethics Infrastructure SME Conversion Chart

Function

Typical SME Staffing

development council can host a forum
for SMEs.

A large enterprise might host or
sponsor a forum for its suppliers and
service providers.

Individuals at various levels of
the enterprise who link a central
ethics office with the field
(“Business Conduct
Representatives”)

For the SME, these may be respected,
knowledgeable staff members at its
various levels or locations, who have
the right to communicate directly with
the Owner/Owner-representatives,
Responsible Officer, or Business Ethics
Officer on responsible business
conduct issues: ethics, compliance,
and social responsibility.

These Business Conduct
Representatives can also conduct
responsible Business Conduct training
and education and assist in program
evaluation at local levels.

Related executive and
department functions, such as
the Chief Financial Officer; Legal
Counsel; Human Resources;
Internal Audit; Environmental,
Health and Safety; government
procurement; and Investor
Relations

The SME often uses trusted,
independent professionals to perform
many of these functions. If so, they
should participate in enterprise
responsible business conduct training
programs and, where practicable, its
discussions of current ethics,
compliance, and social responsibility
issues.

These independent professionals can
form their own independent forums to
discuss current ethics, compliance,
and social responsibility issues.

They may also be engaged to advise
SME owners and managers on how to
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Washington, D.C.

Business Ethics Infrastructure SME Conversion Chart

Function

Typical SME Staffing

design and implement a Business
Ethics Program using this Manual and
other resources. Provided they respect
the confidences and proprietary
information of each SME, they can
amortize the cost of providing these
services over multiple clients.

The individual responsibility of
every employee and agent of the
enterprise to abide by the
standards and procedures and
strive to meet reasonable
stakeholder expectations

Individual responsibility of employees
and agents applies to all enterprises
regardless of size.

In the SME, it may be difficult for
employees to seek advice or report
concerns confidentially and
anonymously. Owners and managers
of SMEs must work to develop an
organizational culture where
employees and agents are able to
speak up confidently and safely.

Chapter Eight Amendments 2004




_ 1 a8eq suorjezruefiQ 10j saurapIny Surousjusg

ssaulsng a1qisuodsay 10j sardajenys oidyg

(P 1 zass)
‘sawoojno urerdoxd pajoadxa

ofroads 03 souarsjar ym wreidord sy
arentess Alrems3al pue {JUSUISSISSE MSLI
oy} Aq paynuapI me[ JO SUOTIE[OIA JO MSLI
9} 20npaI 03 (q) wonoasqns ul YpIoj }os
da)s yoea Aprpowu 1o ‘quawarduur ‘udisap
0} sdajs oyeudoidde a3[e} ‘JuowISSIsse
3suI 3ut03U0 JoNPUoD [Teys uonezrredio
a3 ‘(q) uonoasqns Junuawsrdur uy
UOYDPUWIUIO0DY 21d5]

()1 zasy)
Mme[ JO SUOne[oIA J03)9p pue juaaaid

0} urex3oxd 2ARjodpe AJeIouad
e 3uneiado pue 3unonnsuod
I0J siseq e se uoneidepe
urexdoid aouerndwod paje[al
pUe SJUSUISSISSE JSLI I0J PA2U 3} e
pue ((q)1 zg8§) sureidoxd
sourerdwoo [re ur juasaid aq pnoys
Jey) soIngLije WNWIUTW USASS 3} e
{((e) 1 zgg8) urexdoad e yons no
Sur1red ur aIN)NO Teuoneziue3dIo
pure 20ua3IIp anp aAr3uaAxd
Jo soueprodur oy} pue urexrdoxd
souerndwood e jo asodind oy} e

*I0J wre Apondxa

JoU S0P 1 s}a3xe) 1Y 0} AJaIun

st wesdoid y "9AT}09Je sem I IaYjoyum
suruIdlap 03 wreidoad aouerduwod
oy} 9ren[ess Arein3al pup SaUIOINO
urerdoid pajoadxa YsSI[qeIs?

0} uonjeziuedio a9y} I0J SI—UISA SWIES
oy} ur—juelroduwr ssaf oN ‘dais

Joeo I0J SIseq [enjoej ay3 saplaoid

:urexdoad 20uerdiIod 9AT}OYF
ue JOo sonsuajoereyod jueprodur
Texaaas 3UIqLIOSIP SUOISIAIPgNS

1 ‘urexroxd souerduIod 2A1309J59 oyeredas surejuod dnoix)

ue I0J A1essaoou se Uoﬁﬁmooo.m .%.Howgv/w ay %D ﬁwwogohm 1'z24as8
A1rodoad ST JUSUISSOSSE SPIaN Je aurepmns mau a3 ‘Aj3uanbasuo) punoidjoeg
suorjepuLdW W03y d1dyg juswpusawy pasodoig suorsiaoid Sunsixyg suopsand drseg

«MVT 4O SNOILLVTOIA LOHLHA ANV INHAHId OL WYIDOJd HALLOHAAH,, NV 4O NOLLINIHHA

..Bﬁhowzoﬁﬁos.aomamn%azgmﬁoa Q ﬁ
Eﬁooﬁmz._baﬁa..Ehozo_agmmnmmaoawazmsnzmﬁmo.m%mgommo_ﬁommm U~ m ,
u ;/
00¢ Arenuep gg y



Z 98eq I 10J saulapINy Furouajuag ssauisng ajqrsuodsay 10j sarSajyenys a1dg $00Z-200Z G

‘Me[ Jo suorje[ora 3unoalep pue
Sunuaaaid ur 2ARO9pe ATrerousd
jou st wreadoxd oy} yey) uesuws
AJLressa09u Jo0U S0P SUTOUIIUSS
0} urpes] 9SUJJO Jue)sul Y}
10939p I0 juaaaid 03 aInyrey oy,

"me[ Jo suorje[oia 3uroalep pue me|

Sunuaaaid ur 2An}09)9 A[Te1suad | Jo suorje[oia 3urno9lep pue Junjuasdid

st urex3oxd oy} 3By} OS PIVDIOJU U1 2A1309J9 Arerauad jou st wreidoxd
pue ‘pajuswerdun ‘paulisap 9y} yey} ueaw ATLIBSS09U J0U SI0P ‘Sjusbp
Ajqeuoseaz oq [Teys [ ureigoid 9SUQJJO JUeISUI 3} 309}3P IO juaaaxd 42y)0 pup saafiojdwa sy
S0Uelduiod,, € Se 0} poligjaX 0} aInyrej ayJ, "meJ[ Jo SUONIE[OIA | fig }oNPuUod [DUIWLD 023D
Iopeuraioy ‘urexdoxd yong Suno9jep pue 3urjuasald UI 9A1IO3]J pup juaaaid 0} buryaas

Arexauad st weidoxd ay) yeyy os | 4 aouabyip anp pasioaxa

"SoINpao0id pUe ‘SpIepuels | paolojus pue ‘pajuswardurr ‘paudisap uopapmiD sy 10
S1 mw] _Jo suoyvjo11 10212

*sarorjod 9A0 2q Teys wreidoxd yon

101[0d SUTUISA0S S, mreigoxd A1qeuosear aq [Tey yong sy quaaad o wrsdiod
3J0Uerduwod 9ayj} Wolj Jurules] pue

aayoaffa uv Jo yiow)pvy
gunenyeas pue ‘suoneiodo Suruge ‘Me[ 93} YIim 2ouerdurod oy 2anoaffs jou
S[0eqpodj pue UoFedrunuiod 0} JUSUI}IIIWIOD B $93eIN0OOUd spm swoaboud 2y3 oy
‘SUI9)SAS pue SoINjonins Jey} 2INjmno [eUOr}eZIuEe3Io upwaw j0u saop ‘fjasy Aq
3ouendwod Sunjuowa[dl pue ue ajowoid ISIMISIO (Z) | ‘esuaffo juvisul ay) 10a10p
SUTUSTISOP JUSWISSISSE 3SII ‘sarorfjod pue {me] JO SUOI}E[OIA J03)9p pue 40 Juaaaud 03 2unDY
UTUIOAOS SOPN[OUI 90UASIIP an(] juana1d 0] 90USSIIP 9Np 9SIOIOxXD (]) | PNPU0D UL buydaiap
—{reys uonezruesio puv bunuaaaid ur

aanoaffa aq im Ajoiouab
11 IDY3 0S paoiofud

pup ‘pajuswajdul
‘paubisap Alqouosva.
ua22q sy py3 woibosd v

ue ‘(suonjeziuediQ - uoneqoid
—Ireys JO SUONIPUO)) PIPUIUW0IY)

uonjeziuedio ue ¢+ me[ Jo suonye[ola | 188 jo (1)(0) uonossqns pue (91008
109)9p pue juaaaxd o} urerdoxd Anqgedn)) g zOKS Jo () uonossqns

aAno9)ye ue aaey of, (€)1 zass jo sosodind 10y ‘me[ JO SUONBIOIA | sypow ,mp) fo suoyvow

10939p pue juaaaid 03 wrerdoid 10912p pup yusaaid 0}

UOPDLPUWUI002.4 21dF 9AT}09JJ0 Uk aaey O], ()1°zdg8 | ww.boid aanoaffz, uy ()
SUoIjepuUdW W02y d1dg juswpuawy pasodoxd suorsiaoxd Sunysixyg suopsong orseqg

«MVT HO SNOLLVIOIA LOHELHEA ANV INHAHId OL WVIDOId HALLDHAHH, NV 4O NOILLINIHHA




[ € o8ea

suoneziuesdiQ 10j saurapIiny Surouajuag

ssauisng 3jqisuodsay 10y sargajyerys o1dq $00Z-200Z O

SIMMmo

TEUOIEZIUESIO S)T UM JUIISISUOD

3Te YOTyM 'S3[SLI paynjuopt S)I
SUISSaIppE Sodnpadoid pue splepue)s
Souenduuod JUI)SISU0D USIeIsd

Teys dIjSIopes] [eUONeZIUesIo o) pue
ME[ JO SUOIJE[OIA J09)9p pUe juoAaid 0}
Tre1301d o0uerdiuod € SuriIoA0s Aofod
USTqeIsa [eys AJuoyjne SuruisA0g oy,

Areyuowiuro)

‘ME] JO SUOTJE[OIA J03)9p pue
Juanaid 0} sarnpadoxd pue sprepuels
souerduwod pue ASTod SUTUISACS

ysqessa reys uoneziuesio sy, (1)

uoyppUaWW023.4 Ndig

‘wresdoxd souerdurod ayj 103y Aorod
dururano3d, j9s LAyroyine Suruisnog
oy} yeyy aambaui ‘wrerdord souerduwod
9} Ul JUSWISA[OAUI AJLIOUjNe
Suruiaao3d a1ow 93eIN0dU? 0],

“ME[ JO SUOTJE[OIA JO POOYTSI]

a3 uronpaz uo joedur I8y} Jo

SULI9) Ul pajenyead pue ‘pajuawsiduur
‘padoaaap 2q PINoYs saInseawt

asa} yey3 pue swerdord souerduod
9AT}OJJJD JO $30adSE [BrjUISS

aIe S[0IJU0D [eULId}UI pUe JONpuod Jo
sprepue)s jeys saziseydure uoniugop
SIUL "M®[ JO SUOL}eJOlA JO POOYTI[IXI]
ay3 Suronpai jo sjqeded Ajqeuoseax
are jey) SwalSAS [OIJUOD [eUIUL pue
3ONpPuUod JO SPIEPUE]S,, SB PILIOSIP
are . saanpasoxd pue spiepue)s
souendwoo,, ‘UonIuUYap SIY} Iopun

9joN uonyeorddy

“MEJ JO SUONE[0IA J09)9p pue juaaaid 0}
samnpaooxd pue sprepure)s aouenduiod
ysnqess? [reys uonezruedio ayf, (1)

:sdajs Sumoroy ay3 axmbaz

Areunruru () uonoasqns jo Surueaa
S} UMM Me] 913 M 0uerdiiod

0} JUSUIIUIUIOD B S93BIN0JUD Je}
2Inymo TeuoneziuedIo ue jo uonowoxd

oy} pue s0uadIp an( (q) (9)1°z988

“JOMPUOoD [OUIULID
Jo 3oadsoud ayy buronpau
Jo 21qpdpo Ajgpuospa.
a.4v Y] syuabo

42Yy30 pup saahojdwia

sp iq pamojjof

2q 03 saunpaoo.d pup
SpUppuDv)sS 20UDNAdUWO0D
paYysyqpisa aavy SN
uoypziuvbio ayJ (1)

:sdays Jo sadhy buimojjof
ay} uaxv} 2avY SN
uoyvnz1uvbio 3y} Iy}

wnwnmw v 3o sannba
aouabyip ang * ()

<siaproyayels

ano Suouwre
suorjejoadxa
9[qeuoseal I9)S0J
pue sioquiaw

ano apins o3 33s am
pInoys spiepuejs
pue sanfea

‘swrrou yeym

SUOIIEPUIWMI0INY d1dF

jusawpusawry pasodoig

SuoIsIAOIg SuIIsIxyg

«MVYT HO SNOLLVTOIA LOHLHA ANV INHAHId OL WVIDOUd HALLDHAAH,, NV 4O NOLLINIHHA

suonsang) oiseqg




| ¥ o8ed

suopeziuediQ J0j saurapIngy Surousjusg

ssauisng ajqisuodsay 10y sardajens 21dd +002-2002 O

‘Apoamp

urexdoid aouendoo ) JO SSAUIANOS
pue uonejuawaidun oy} SUrpresal

AST0d SUTUISA03 UL U3IO0] JoS Se AJuoyjne
SUTUISACS 943 JO dnoi3quns ojerdoidde ue
J0 AIOU3TE SUTUISA0S o) 03 AJOIIp j1odal
Teys pue AIqisuodsal Ijay3 Jno ALreo

03 AJLIOUJNE pUe Sa0IN0Sal 9Jenbape UJALS
24 [reys (s)renpraiput yons yjog ‘urersold
30Uelduiod 9yj I9)SIuTuIpe 0} [ouuosiad
3[qISTOdSaI asn OS[e Aetu UOIJEZIUEsI0 oy,
‘urexdoxd sourerduIod S} JO SSIUANRI
pue uonejuswa[dull 3y} 2INSU

03 AMqisuodsal [[e1240 J02IIp PauIISSE

3q [reys uoneziuedio 3y} Jo (ouuosiad

[oAS[-YSIY UT3IM (S)renplarpur ogroads

“Tone1ado sj1 jJ1oddns pue AJ10od SUTUIOAOS
3} (JIM JUQISISUO0D wrelgoxd a0uerduiod

¥ JO USISIp oy} JNOQE J[(eadpPIMOUS|

3q Teys diysIopes] [EUOezZIuesio oy,

*SSSUQATIOS)Jo pue Uonejuawa[dul ST 0}
J02dSaI U3IM JUSISISA0 9[(EeUOSEal oSI0IoXa
PUe USISap S JTI0qE 9[(BaspajMouy]

9 "ME[ JO SUOIJE[OIA 109}op pue juaaaId
0} wrexsold s,U0oezIuesto a3 10J Aorjod
UIpins suj ysijqe}ss [[eys AjLioyne
BUTUIoA0d S, uojezruesdio a4y, (g)(q) 1 zass

uoyLpUaWUWO022.4 21ds

‘Mme[ JO SUOIJB[O0IA }09)9p pue juasaid

0} wrex3oxd 3y} JO SSOUDAIJOJJo pue
uonyejyuawerdwi ay) 3urpredar Ajuoyine
Suruiano3d a3 jo dnoidqns ojerrdordde
ue 10 furoyine SuruIaao3 ayj 0} A[J021p
11odau [reys pue Aiqisuodsal yons
1IN0 £1red 03 AJLIOYINE pUB SIDINOSAI
orenbape uaa1d oq [reys (s)renplaipur
yong ‘me[ Jo SUOIIB[OIA JO3}3p pue
juoaa1d 03 werdoid ay) JO SSOUANDYJ
pue uonejuawadul 9y} INSUD

03 Aqisuodsal [[eI2A0 ‘}0IIp paudIsse
3q [Teys uoryeziuedio ay3 jo [duuostad
[2A9[-Y31Y urym (s)renpiarpur ogroads

“me|

Jo suone[om 303)9p pue juaadxd 0} urexdoxd
9 JO SSaUAANOIJe pue UopejuSwadul

ap 03 30adsar YIm JYSISISA0 S[qBUOSEaI
9SIOISX? [[EYS PUe ME[ JO SUORE[OIA JO3)3P
pue juaaaxd o3 urexdoid ayj jo uonerado
PUE JU2jU0D 33 JNoge I[qeadpajmous| aq
Teus Auoypne SuriiaA03 s,UOREZIUESIO 3],

‘Me[ JO SUOIE[OIA J03)ap

pue juasaxd o3 ureadoxd oy jJo uonerado pue
JUIIUO0D 33 INOJE [qeadpa[mouy 3¢ [[eys
diysiopes] reuoneziuedio ayy, (z)(q) 1488

"Saunpaooud

puD SPIDPUDIS

yons ypm aouvnduiod
2as4200 03 Aypqisuodsau
14200 paublSsp ua2aq
2avYy 3snw uoypziuvbio
ay3 Jo jouuosiad
1202)-ybry unynm
sponprpul 91102ds ()

:sdajs fo sadhy buimopof
Yy} U2y} 20VY ISNUW
uoynziunb.io ay} Iy}

wnuwuw v 3o sadnbai
aouabiip ang * * * ()

EOSIOIaXD am
PINOYS S[2A3] [[e
je Aymqisuodsax

pue £Ljuioyjne
Jo smraysAhs
pue ‘arnjoniys
‘a143s yeym

SUOIJEPUIW W0 d1dg

juswpuawy pasodoid

suorsjaoxd Sunysixy

«MVYT HO SNOLLVIOIA LOALHA ANV LNHAHId OL WVIDOId HALLOHAAH,, NV HO NOLLINIHHA

suorjsang) siseg




| g °8ed

suopeziuediQ 10} saurapiny Surouajuag

ssouisng arqrsuodsay] 10j sarSajeays o21dq $002-200Z O

po213y

« Kzoyine renuelsqns, jo uonuyaQ

9joN uonyeorddy

"Me] JO SUONe[OIA J09)3p pue juasald

03 urexdoid 2AjO3R UE YFM JUIISISUOOUT

JONPUOD JIYJO IO ME] JO SUOIE[OIA

ur Surdel3us jJo A10)STY B SBY ‘90ua3NIp
anp Jo 3SI0ISXd 9]} YSNOIY) Umou]

aAey PINOoYSs JO ‘Matn{ UOJeZIuesIo 3y}
woyMm [enplATpul Aue Uoneziue3Io a3
Jo [euuosiad Auoyine renuelsqns oy}
UTU}IM SPNJOUL 0} J0U SO [qeuoseal
asn [reys uoneznuesio oy, (g)

:sdoys

Suimorroy ay3 axmbaz Arewrrurur ¢
aIn3no reuoneziuedio ue jo uonowold
oy pue 20uadmp ang (q)1°zass

‘Sanon
pbap u1 abvbua
03 Apsuadosd

» poy ‘@ouabip
anp a)qpuosva.
Jo aswuoxa

ayy ybnoayy
umouy| 2avy
pInoys 4o ‘mauy
uoyvziunbio ayj
woym sppnprpul
03 Apuoyno
Aupuonyaiosip
pyuUDISqNS
aywbajap

07 30U 2409

anp pasn aavy
1snw uoyvzuvbio

YL (g)

:sdajs Jo sadhy buimojjof

3y} uayv] 3aVY 1SN
uoyvzZIuvb10 3Y) DY}
wnuwunu o 3o saimbai
aouabipip ang * * * (3)

éosrxdiajua

ue se asodand Ino
ansind o3 saoerd
3y31x ay) ur aydoad
Y31 oy saey

aMm jey) Insud

am ued MOH

SUOIJEPUIWWO0I3Y o1dH

juswpuswy pasodoid

SuoIsIAOIg SuIISIXy

«MVT HO SNOLLVIOIA LOHLHAJ ANV .LNHAHEd OL WYADOJd HALLOHAAH, NV 4O NOILINIHHA

suorjsan) osiseg




[ € o8ea

suoneziuesdiQ 10j saurapIiny Surouajuag

ssauisng 3jqisuodsay 10y sargajyerys o1dq $00Z-200Z O

SIMMmo

TEUOIEZIUESIO S)T UM JUIISISUOD

3Te YOTyM 'S3[SLI paynjuopt S)I
SUISSaIppE Sodnpadoid pue splepue)s
Souenduuod JUI)SISU0D USIeIsd

Teys dIjSIopes] [eUONeZIUesIo o) pue
ME[ JO SUOIJE[OIA J09)9p pUe juoAaid 0}
Tre1301d o0uerdiuod € SuriIoA0s Aofod
USTqeIsa [eys AJuoyjne SuruisA0g oy,

Areyuowiuro)

‘ME] JO SUOTJE[OIA J03)9p pue
Juanaid 0} sarnpadoxd pue sprepuels
souerduwod pue ASTod SUTUISACS

ysqessa reys uoneziuesio sy, (1)

uoyppUaWW023.4 Ndig

‘wresdoxd souerdurod ayj 103y Aorod
dururano3d, j9s LAyroyine Suruisnog
oy} yeyy aambaui ‘wrerdord souerduwod
9} Ul JUSWISA[OAUI AJLIOUjNe
Suruiaao3d a1ow 93eIN0dU? 0],

“ME[ JO SUOTJE[OIA JO POOYTSI]

a3 uronpaz uo joedur I8y} Jo

SULI9) Ul pajenyead pue ‘pajuawsiduur
‘padoaaap 2q PINoYs saInseawt

asa} yey3 pue swerdord souerduod
9AT}OJJJD JO $30adSE [BrjUISS

aIe S[0IJU0D [eULId}UI pUe JONpuod Jo
sprepue)s jeys saziseydure uoniugop
SIUL "M®[ JO SUOL}eJOlA JO POOYTI[IXI]
ay3 Suronpai jo sjqeded Ajqeuoseax
are jey) SwalSAS [OIJUOD [eUIUL pue
3ONpPuUod JO SPIEPUE]S,, SB PILIOSIP
are . saanpasoxd pue spiepue)s
souendwoo,, ‘UonIuUYap SIY} Iopun

9joN uonyeorddy

“MEJ JO SUONE[0IA J09)9p pue juaaaid 0}
samnpaooxd pue sprepure)s aouenduiod
ysnqess? [reys uonezruedio ayf, (1)

:sdajs Sumoroy ay3 axmbaz

Areunruru () uonoasqns jo Surueaa
S} UMM Me] 913 M 0uerdiiod

0} JUSUIIUIUIOD B S93BIN0JUD Je}
2Inymo TeuoneziuedIo ue jo uonowoxd

oy} pue s0uadIp an( (q) (9)1°z988

“JOMPUOoD [OUIULID
Jo 3oadsoud ayy buronpau
Jo 21qpdpo Ajgpuospa.
a.4v Y] syuabo

42Yy30 pup saahojdwia

sp iq pamojjof

2q 03 saunpaoo.d pup
SpUppuDv)sS 20UDNAdUWO0D
paYysyqpisa aavy SN
uoypziuvbio ayJ (1)

:sdays Jo sadhy buimojjof
ay} uaxv} 2avY SN
uoyvnz1uvbio 3y} Iy}

wnwnmw v 3o sannba
aouabyip ang * ()

<siaproyayels

ano Suouwre
suorjejoadxa
9[qeuoseal I9)S0J
pue sioquiaw

ano apins o3 33s am
pInoys spiepuejs
pue sanfea

‘swrrou yeym

SUOIIEPUIWMI0INY d1dF

jusawpusawry pasodoig

SuoIsIAOIg SuIIsIxyg

«MVYT HO SNOLLVTOIA LOHLHA ANV INHAHId OL WVIDOUd HALLDHAAH,, NV 4O NOLLINIHHA

suonsang) oiseqg




| ¥ o8ed

suopeziuediQ J0j saurapIngy Surousjusg

ssauisng ajqisuodsay 10y sardajens 21dd +002-2002 O

‘Apoamp

urexdoid aouendoo ) JO SSAUIANOS
pue uonejuawaidun oy} SUrpresal

AST0d SUTUISA03 UL U3IO0] JoS Se AJuoyjne
SUTUISACS 943 JO dnoi3quns ojerdoidde ue
J0 AIOU3TE SUTUISA0S o) 03 AJOIIp j1odal
Teys pue AIqisuodsal Ijay3 Jno ALreo

03 AJLIOUJNE pUe Sa0IN0Sal 9Jenbape UJALS
24 [reys (s)renpraiput yons yjog ‘urersold
30Uelduiod 9yj I9)SIuTuIpe 0} [ouuosiad
3[qISTOdSaI asn OS[e Aetu UOIJEZIUEsI0 oy,
‘urexdoxd sourerduIod S} JO SSIUANRI
pue uonejuswa[dull 3y} 2INSU

03 AMqisuodsal [[e1240 J02IIp PauIISSE

3q [reys uoneziuedio 3y} Jo (ouuosiad

[oAS[-YSIY UT3IM (S)renplarpur ogroads

“Tone1ado sj1 jJ1oddns pue AJ10od SUTUIOAOS
3} (JIM JUQISISUO0D wrelgoxd a0uerduiod

¥ JO USISIp oy} JNOQE J[(eadpPIMOUS|

3q Teys diysIopes] [EUOezZIuesio oy,

*SSSUQATIOS)Jo pue Uonejuawa[dul ST 0}
J02dSaI U3IM JUSISISA0 9[(EeUOSEal oSI0IoXa
PUe USISap S JTI0qE 9[(BaspajMouy]

9 "ME[ JO SUOIJE[OIA 109}op pue juaaaId
0} wrexsold s,U0oezIuesto a3 10J Aorjod
UIpins suj ysijqe}ss [[eys AjLioyne
BUTUIoA0d S, uojezruesdio a4y, (g)(q) 1 zass

uoyLpUaWUWO022.4 21ds

‘Mme[ JO SUOIJB[O0IA }09)9p pue juasaid

0} wrex3oxd 3y} JO SSOUDAIJOJJo pue
uonyejyuawerdwi ay) 3urpredar Ajuoyine
Suruiano3d a3 jo dnoidqns ojerrdordde
ue 10 furoyine SuruIaao3 ayj 0} A[J021p
11odau [reys pue Aiqisuodsal yons
1IN0 £1red 03 AJLIOYINE pUB SIDINOSAI
orenbape uaa1d oq [reys (s)renplaipur
yong ‘me[ Jo SUOIIB[OIA JO3}3p pue
juoaa1d 03 werdoid ay) JO SSOUANDYJ
pue uonejuawadul 9y} INSUD

03 Aqisuodsal [[eI2A0 ‘}0IIp paudIsse
3q [Teys uoryeziuedio ay3 jo [duuostad
[2A9[-Y31Y urym (s)renpiarpur ogroads

“me|

Jo suone[om 303)9p pue juaadxd 0} urexdoxd
9 JO SSaUAANOIJe pue UopejuSwadul

ap 03 30adsar YIm JYSISISA0 S[qBUOSEaI
9SIOISX? [[EYS PUe ME[ JO SUORE[OIA JO3)3P
pue juaaaxd o3 urexdoid ayj jo uonerado
PUE JU2jU0D 33 JNoge I[qeadpajmous| aq
Teus Auoypne SuriiaA03 s,UOREZIUESIO 3],

‘Me[ JO SUOIE[OIA J03)ap

pue juasaxd o3 ureadoxd oy jJo uonerado pue
JUIIUO0D 33 INOJE [qeadpa[mouy 3¢ [[eys
diysiopes] reuoneziuedio ayy, (z)(q) 1488

"Saunpaooud

puD SPIDPUDIS

yons ypm aouvnduiod
2as4200 03 Aypqisuodsau
14200 paublSsp ua2aq
2avYy 3snw uoypziuvbio
ay3 Jo jouuosiad
1202)-ybry unynm
sponprpul 91102ds ()

:sdajs fo sadhy buimopof
Yy} U2y} 20VY ISNUW
uoynziunb.io ay} Iy}

wnuwuw v 3o sadnbai
aouabiip ang * * * ()

EOSIOIaXD am
PINOYS S[2A3] [[e
je Aymqisuodsax

pue £Ljuioyjne
Jo smraysAhs
pue ‘arnjoniys
‘a143s yeym

SUOIJEPUIW W0 d1dg

juswpuawy pasodoid

suorsjaoxd Sunysixy

«MVYT HO SNOLLVIOIA LOALHA ANV LNHAHId OL WVIDOId HALLOHAAH,, NV HO NOLLINIHHA

suorjsang) siseg




| g °8ed

suopeziuediQ 10} saurapiny Surouajuag

ssouisng arqrsuodsay] 10j sarSajeays o21dq $002-200Z O

po213y

« Kzoyine renuelsqns, jo uonuyaQ

9joN uonyeorddy

"Me] JO SUONe[OIA J09)3p pue juasald

03 urexdoid 2AjO3R UE YFM JUIISISUOOUT

JONPUOD JIYJO IO ME] JO SUOIE[OIA

ur Surdel3us jJo A10)STY B SBY ‘90ua3NIp
anp Jo 3SI0ISXd 9]} YSNOIY) Umou]

aAey PINOoYSs JO ‘Matn{ UOJeZIuesIo 3y}
woyMm [enplATpul Aue Uoneziue3Io a3
Jo [euuosiad Auoyine renuelsqns oy}
UTU}IM SPNJOUL 0} J0U SO [qeuoseal
asn [reys uoneznuesio oy, (g)

:sdoys

Suimorroy ay3 axmbaz Arewrrurur ¢
aIn3no reuoneziuedio ue jo uonowold
oy pue 20uadmp ang (q)1°zass

‘Sanon
pbap u1 abvbua
03 Apsuadosd

» poy ‘@ouabip
anp a)qpuosva.
Jo aswuoxa

ayy ybnoayy
umouy| 2avy
pInoys 4o ‘mauy
uoyvziunbio ayj
woym sppnprpul
03 Apuoyno
Aupuonyaiosip
pyuUDISqNS
aywbajap

07 30U 2409

anp pasn aavy
1snw uoyvzuvbio

YL (g)

:sdajs Jo sadhy buimojjof

3y} uayv] 3aVY 1SN
uoyvzZIuvb10 3Y) DY}
wnuwunu o 3o saimbai
aouabipip ang * * * (3)

éosrxdiajua

ue se asodand Ino
ansind o3 saoerd
3y31x ay) ur aydoad
Y31 oy saey

aMm jey) Insud

am ued MOH

SUOIJEPUIWWO0I3Y o1dH

juswpuswy pasodoid

SuoIsIAOIg SuIISIXy

«MVT HO SNOLLVIOIA LOHLHAJ ANV .LNHAHEd OL WYADOJd HALLOHAAH, NV 4O NOILINIHHA

suorjsan) osiseg




[ 9 9884

suoneziues1Q 10] saulapIng Surousjuss

ssauisng 3djqisuodsay 10y sardajenys o1dqg $002-200Z O

oonjoead 3saq Jurdroura

ue ST YoIym ‘sI1apraold 901AIdS pue
s1orddns apnjour 03 saouarpne jo31e]
Jo 3811 9y} spuedxs pue wrerdoid
JATJOQJS UB JO SJUSWISLR 9} spuedxd
Mo[aq aden3ue] PapPUIWUIOIIT Y],

« S[enpraipur,
0} 90URIJRI Je[noIo Surpnour
‘pajyerp A[premsime SI UOISIAOIJ

‘930N uoneorddy ul paqrIosap

9q 1s9q ued 3urure) jo aouelroduur
rexrouad ay3 Surziseydwy ‘sosrrdisjus
wnIpauI 03 [fews Ioj A[reroadsa ‘ona
ATLressaoau jou ST SIY ], “sainpaosord
pue spiepuej}s [euorjeziuesio
SuneorunuItIod JO SUBIW }Saq

oy} sI ururer) [euroj yey) 3sa83ns
03} spua)} s1y, ‘Sururer) Surrmbaoux
noqe pauIdduod s1o1dy -adendue]
reurdro 1ojaxd nqg ‘(q) yym 9213y

‘sjuade s,uonezruedio

oy} ‘oreudoidde se ‘pue ‘saakordurd
s,uonezruedio oy} ‘diysispes]
reuoneziuedio ay) ‘Ayuroyine SUMLISA03
9} JO sIaquuall 3} aIe (y) UoIsialpgns
ur 0} paLIfal sfenplarpur oy, (g)
‘sanqisuodsal

puUe S3[01 9AT}02dSaI S, [enpIlAIpul

yons 03 ayerrdordde uoryeurioyur
SuryeuruIassIp IsmIdYlo pue sureidoxd
Surure aAodpe 3unonpuod Aq (g)
UOoISIAIpgNS Ul 0} pallsjal STenplalpul
33} 03 ‘ME[ JO SUOIIE[OIA }0}3P

pue juasaid o3 wreidoid oy} Jo sjoadse
I9YJ0 pue ‘saunpadoird pue sprepuels
souerdurod s31 Joutrew Teonoerd

© Ul 9jeorunuod o} sdals a[qeuoseal

axe) [reys uonezruedio ayy, (V) (+)

:sdays

Summorjoy ayj} axmbax Apeuururur
2In3No TeuoneziuedIo ue jo uonowoxd
oy} pue 20ua3TIp an( (q)1°za8s

‘paimba.

S1 IYym Jouunw
poyon.Ld v Ul U)dxa
Y3 suoyvoygnd
buypurnuassip

Aq 40 swv.iboid burum.y
w1 uoyndionyind burimbau
Aq “b°a ‘syuabp

42130 puw sashojdwia
110 03 saunpaoo.d pun
spiopuwis sy Ajanyoaffa
2)VOIUNUULOD 0}

sdajs uayv} 2avY ISNU
uoyvziuvbio ayJ ()

** * 'sdays Jo sadhy
buimoyjof ay} uayy
2apy 3snw uoynziuvbio
ay} Yy} wnuauIw

D v sannbau aouabyip
ong ()

ésIaployayels
ino Suowe
suorjejoadxa
9Jqeuoseal 19}S0J
pue sainpasoxd
pue spiepuejs
INO 33EJIUNWUWIOD
A12A1309339

jJsowr am uUed MOH

SuoepUdW W03y o1dyg

juswpuawy pasodoig

suoIsIaolg Sunsixy

«MVT 4O SNOILVTOIA LOHLHA ANV LNHAHId OL WYIDOJdd HALLOHAAH, NV 4O NOILINIHHA

suorysang siseg




[ 9 9884

suoneziues1Q 10] saulapIng Surousjuss

ssauisng 3djqisuodsay 10y sardajenys o1dqg $002-200Z O

oonjoead 3saq Jurdroura

ue ST YoIym ‘sI1apraold 901AIdS pue
s1orddns apnjour 03 saouarpne jo31e]
Jo 3811 9y} spuedxs pue wrerdoid
JATJOQJS UB JO SJUSWISLR 9} spuedxd
Mo[aq aden3ue] PapPUIWUIOIIT Y],

« S[enpraipur,
0} 90URIJRI Je[noIo Surpnour
‘pajyerp A[premsime SI UOISIAOIJ

‘930N uoneorddy ul paqrIosap

9q 1s9q ued 3urure) jo aouelroduur
rexrouad ay3 Surziseydwy ‘sosrrdisjus
wnIpauI 03 [fews Ioj A[reroadsa ‘ona
ATLressaoau jou ST SIY ], “sainpaosord
pue spiepuej}s [euorjeziuesio
SuneorunuItIod JO SUBIW }Saq

oy} sI ururer) [euroj yey) 3sa83ns
03} spua)} s1y, ‘Sururer) Surrmbaoux
noqe pauIdduod s1o1dy -adendue]
reurdro 1ojaxd nqg ‘(q) yym 9213y

‘sjuade s,uonezruedio

oy} ‘oreudoidde se ‘pue ‘saakordurd
s,uonezruedio oy} ‘diysispes]
reuoneziuedio ay) ‘Ayuroyine SUMLISA03
9} JO sIaquuall 3} aIe (y) UoIsialpgns
ur 0} paLIfal sfenplarpur oy, (g)
‘sanqisuodsal

puUe S3[01 9AT}02dSaI S, [enpIlAIpul

yons 03 ayerrdordde uoryeurioyur
SuryeuruIassIp IsmIdYlo pue sureidoxd
Surure aAodpe 3unonpuod Aq (g)
UOoISIAIpgNS Ul 0} pallsjal STenplalpul
33} 03 ‘ME[ JO SUOIIE[OIA }0}3P

pue juasaid o3 wreidoid oy} Jo sjoadse
I9YJ0 pue ‘saunpadoird pue sprepuels
souerdurod s31 Joutrew Teonoerd

© Ul 9jeorunuod o} sdals a[qeuoseal

axe) [reys uonezruedio ayy, (V) (+)

:sdays

Summorjoy ayj} axmbax Apeuururur
2In3No TeuoneziuedIo ue jo uonowoxd
oy} pue 20ua3TIp an( (q)1°za8s

‘paimba.

S1 IYym Jouunw
poyon.Ld v Ul U)dxa
Y3 suoyvoygnd
buypurnuassip

Aq 40 swv.iboid burum.y
w1 uoyndionyind burimbau
Aq “b°a ‘syuabp

42130 puw sashojdwia
110 03 saunpaoo.d pun
spiopuwis sy Ajanyoaffa
2)VOIUNUULOD 0}

sdajs uayv} 2avY ISNU
uoyvziuvbio ayJ ()

** * 'sdays Jo sadhy
buimoyjof ay} uayy
2apy 3snw uoynziuvbio
ay} Yy} wnuauIw

D v sannbau aouabyip
ong ()

ésIaployayels
ino Suowe
suorjejoadxa
9Jqeuoseal 19}S0J
pue sainpasoxd
pue spiepuejs
INO 33EJIUNWUWIOD
A12A1309339

jJsowr am uUed MOH

SuoepUdW W03y o1dyg

juswpuawy pasodoig

suoIsIaolg Sunsixy

«MVT 4O SNOILVTOIA LOHLHA ANV LNHAHId OL WYIDOJdd HALLOHAAH, NV 4O NOILINIHHA

suorysang siseg




L ?8ed

‘s1apraoid

2o1a19s 10 s1arddns pue sjuade sy

se [[am se ‘saafoidwe pue ‘diysiopes]
‘Auoyine Sururaaol s urpnjour
‘uoryezruedIo 9y} JO SIaqUIW

e 03 ‘oyerrdoidde se ‘sainpadsord

pue sprepuejs souenduwod pue

Aorjod 3uturaaod jo uoryedrUNUIWIO)) (g)

pUE "S[ENPIAIPUT JO PIIMD3I ST Jeym
Tre[dxe yey} suoneongqnd SueurtossIp
10 'surexgoid sururen ur uonedonred
Sumbar ‘wrersoid soueduiod oY) I10J
Joddns SULe[oop SIoped] ©'8 9 aamno
[eUOeZIUEsI0 pue ‘J[(e[TeAe Sa0IN0SaX
*dTUSIope9] JO 9[AJS S,UOEZIUESIO U}
§309[J21 Je(; UONEOTUNUItIOD JO SUuea
[EULIOJUT pUE [EULIO] JO 3duereq V (V)

:9ATOAUT
reys urerdoid UOREOTUNUITIOD SAT}OI
uy ‘me[ Jo SUOJe[OIA J03)ap pure Juaadxd
0} wrexdoid o Jo sjoadse 1930 pue
‘sampaooid pue sprepue)s 20ueqduiod
SJT 9jeoTUNILIOD 0} Sda)s A[qBeUOSBaI

a3e) [reys uoneziuedio oy, (1)

:sdoys

Surmor|oy a3 axmbax Areurturur ***
aInjmno Teuoneziuedio ue jo uonowoid
o pue souadmp an( (9)1°zdss

UOPDPUWUL002.4 21dH

103 saupapiny Surousjuag

ssauisng a[qisuodsay 10§ sardajenys a1dg $002-200Z ©

SUOI}EpPUAW W0 o1dg

juswpudwy pasodoig

suoisiaold Sunsixyg

«MVT 4O SNOILVIOIA LOHELHAJ ANV INHAHId OL NWVIDOAd HALLDHAAH, NV 4O NOLLINIAHA

suorjsan) oisegqg




| 8 °8ed

suopyeziueS1Q 10j saUAPINY Surousajuag

ssauisng 3jqrsuodsay 10y sar8ajerys o1dg $00Z-Z00Z O

"M¥e[ JO I9}JEeW € SE 9[(eadI0Juo
pue ojeridoidde aIoyMm ‘AJ[erjuapjuod
JO sosTwioid pue SunJodal snowAuoue
IOJ MOT[e Jey} swsiueyoaul

Surpnjour ‘'uonere}al Jo 1ed) oYM
SaInpadold pue sprepue)s aouernduiod
ST JO SUOHE[OIA [erjO€ 10 [enuajod
SUTpIesaI o0UepINs 39S J0 Jodal Aewr
sjuade pue soakodwa s,uonezrue3Iio
o} Aqa1aym wa)sAs e aaey o], (9)

pue {sainpaodoxd

pue sprepueils aouenduiod S 309)9p
0} pauBIsop aIe Jey) swalsAs Junipne
pue Suriojiuow Juisn Jurpnjour
‘“pamorroj st urerdoid aouerduwod

s, uonjeziuedIo 9y} yey) aInsus o, (v)
—sda)s s[qeuosear

axe) [reys uoneziuesio ayf, (g)

UODPUWUI003Y] 1dH]

‘unjzodaz

snowAuoue I0j MO[[E }ey} SWSIUeYOaW
Surpnjour ‘uorjerelal Jo resf oYM
ME[ JO SUOTJE[OIA Tenjok 1o [enuajod
durpreda1 souepms3 3a9s 10 Jrodar Aewr
sjuale pue saafojdws s, uonyeziuedio
a3 Aga1oym wa)sAs e aaey 0} (D)

pue ‘mej Jo suone[oA

10919p pue juaaaid 0} uwrerdoxd

s, uonjezruedIo 9y} JO SSAUIAIIOJD

a3 Areorporrad ayenteas 0} (g)

‘me

JO suoIe[oIA }09)3p 0} Pau3ISap Ik Jey)
suIa)sAs Sunpne pue uLiojiluowr 3ursn
Surpnjour ‘pamor[o} ST ME[ JO SUOTIB[OTA
30939p pue juaaaid 03 urerdoid

s, uonjeziuedIo ay} jey) aInsus o} (v)
—sda3s a[qeuoseal

axe) [reys uoneziuedio oy, ()

:sdoys

Summorjoj ay3 axmbaz Arewrrurua
2IN)NoO TeuoneziuedIo ue jo uonowoid
oy} pue s0uadrp an( (q)1°zd88

‘uoynqujal Jo uvaf
noynm uoyonziunbio
Y3 umynm siayjo
Aq 3onpuoo purwiLp
podau pnoo syuabo
42Yy30 puv sasho)dwa
Aqaiaym wayshs
buodas v burzioygnd
puv 20v1d U1 buiaoy
Aq pup syuabp iayjo
puw sashojdwa sp g
1oNPUOD PUIULID 10219
0} paubisap Algqpuosva.
swajshAis bumpno
pup buuopuow buizymn
Aq “ba ‘spippuvis sp
ynm aouvndwoo ananon
031 sda}s 2]qpuosDa.
uayv} 20DY ISNUW
uoyvziuvbio ayJ (g)

:sdajs Jo sadh) buimojjof
aY) uayw} 2aVY ISNU
uoyvziunbio ay} Iy}

wnuwiuw v 3 saumbau
aouabypang *** (¥

ésuomnyejoadxo
Iaployayels
a[qeuoseal
Sunjeswr

pue sainpasoxd
pue spiepuejs
ino Suimorjoj aie
SI9quIdUI INO Jey)
MOUY 9M Ued MOH

SUOI}EPUIWWO003Y d1dFg

juswpudwy pasodoid

suolsiaoxd Sunsixyg

«MVT 40 SNOILVTOIA LOHLHA ANV .LNHAHYd OL WVIDO™[d HALLDHAAH,, NV 40 NOILLINIZAC

suorysang) diseg




| 6 93ed

suopjeziuediQ 10 saureping Suusjuss

ssaursng a[qisuodsay 10y sardajeris 21dg $00Z-Z00Z O

*JO213} SUOJE[OIA 303}3p JO juaaaid
03 sdojs a[qeuoseal axe} 03 3urre; 10
SoInpadold pue spIepue)}s aouernduiod
S7T 3UjeOIA 0] sainseaw Areurdiosip
pue urexdoxd pres y3m 0UBPIOIOE

ur uroprad 0} saanjuaoul ayerrdoidde
y3noiy} AQUolSISUOD PadIoJua

pue pajowoad aq [reys treisoid
ouendurod s,uoneziuedio ayy, (9)

UoOPDLPULWUI002.4 210

‘me|

JO suorje[ola }0939p I0 yuaaaid o0} sdays
J[qeuoseal a3} 0} 3ul(re] I0] pue me|
Jo suoneroia ur 3urdedus J0J SaINSeawt
Areurdiostp pue urerdoxd yons yim
90UBPIOdDE Ul ULIO)Idd 0} SOATIUIDUL
sreurdoxdde y3noay) AJ3us)sIsuod
pa210jua pue pajowoid aq [[eys
ME] JO SUOTJB[OIA J03}op pue juasald

03 urex3oid s,uonyeziuedio ay], (9)

:sdags

Sumoroy ay3} axmbar Arewrrurur
2In3no reuoneziuedio ue jo uonowold
oy pue souadip an(J (4)1°zd88

‘o1fioads asvo aq pm
audosddp aq jm 1wy}
aundidsip Jo uuof ayy
“4anamoy Juawaolofud
Jo uauodwoo
Aupssaocau v s1 asuaffo
up 40f a)qisuodsa.
spnprapul Jo aundiosip
ampnbapy ‘asuaffo

U 10239 0} 24Ny

ay} 410f a)qisuodsa.
spnpiapul fo aundiosip
‘@omudo.ddp sp
‘burpnpoul ‘SwSIUDYoIW
Auuydiosip aypudosddo
ybnouyy pasuofua
Apuaysisuoo uaaq aany
jISnw spaopunis ayJ, (9)

:sdays Jo sadhy buimojjof
2y} uayv) aavy SN
uoyvziuvbio ayj wyj

wnwiuu v 3o sainbau

aouabpang " " (3)

¢SIapjoyaye)}s Ino
Jo suorjejoadxa
a[qeuoseal

a3} 99w

pue sainpaosoxd
pue spiepuej}s Ino
MO[[O] 0} sIaquIaw
ino aSeInoou?

am ued MOH

SuoI)epuUaWW0IY o1dg

juswpuswry pasodoid

suoisiaoxd Sunsixyg

«MVT 40 SNOLLVTOIA LOHLAd ANV INHATId OL WYADOUd HALLDHAAH,, NV 4O NOLLINIAHA

suonsang) oiseqg




| o1 °8eq

suoneziues1Q 10j saurepIny Surdusjuas

ssouisng 3jqisuodsay 10y sardajenys a1dg $002-200Z O

‘urexdoxd

souenduwod S31 9y} 0} SUOTFEedIpoul
Aressadou Aue Funfewl pue SaniLIoYINe
oyeudoxdde o0} me] Jo uoneoA B
Sunaodai-Jjes urpnour “3 *9 ‘suonelola
Terruns juasaid pue Ajayerrdoidde
puodsazx 03 sdajs a[qeuoseal

axe} [[eys UONezZIuesdIo 3y} ‘pajoalap
u99( Sy SaINpadoid pue SpIepue)s
3duernduiod J1 JO UONB[OIA B I3V (Z)

uoyLPUWUI002.4 1A

‘asuodsaz paimbaz

® se jey)] SuIpnjoul PUSUWIIOddI
‘urexdoid aAnjosyye ue 3ulaey

JOJ JIPAIO DAISDAI 0} ME[ JO SUO}B[OIA
110daI1-J]9S }SNUW UOjeZIuedio ue J]

“meJ Jo
suone[oIA }09)9p pue juasaid 03 urerdoid
s,uoneziuresdio ay) 0} SUOIJedlIpow
Aressaoau Aue Jupiew Surpnoul ‘mef

JO suone[oIA JE[TIUIS JoUMN] Juaaaid 0)
pue me[ jJo uonelora a3 0} Ajererrdoxdde
puodsaz 03 sdajs a[qeuoseal

a3e) [Teys uoneziuedio oy} ‘Ppajodlap
U99( SEY ME] JO UOHE[OIA B I3)Y (£)

:sdays

Surmorioy a3 2xmbaux Arewrurur ¢
aIn3no TeuoneziuedIo ue Jo uonoword
oy pue 20ua3MIp ang (q)1°zass

‘mpj]
Jo suoywjoia 30232p
pup juanaid 03 wviboisd
S71 03 suoyVILipow
Aupssaoau

Auv burpnjouy --
sasuaffo sopuis soyunf
Jua02.4d 01 puv asuaffo
ay3 03 Ajayoudorddo
puodsa. 03 sdajs
2]qPUOSDa. ]]D UYD]
2avy 1snw uoyvziuvb.io
Yy} ‘pajoajap uaaq

spy asuaffo uv 4217 (/

:sdays Jfo sadhy buimoypof
2y} uayw} 2avYy ISnu
uoyvziuvb.I0 3y} DY)

wnwiw o 3o saimbau

sousbypp ong * ' (%)

ésuorjejoadxo
9Jqeuoseal IdY}

J0 sainpasoxd

pue spiepuej}s Ino
9AJOAUL JEY) INJO0
sBurpuejsiapunsiu
J0 ‘3oNpuodsIw
‘saye)sIux usaym
s1aproyayels ino
amo am op reym

SUOT)EePUIWUWI0IY d1dqg

juswpuadwy pasodoid

suoIsiaoxg Surnsixyg

«MVT HO SNOLLVTOIA LOHELAA ANV INHAHId OL NVIDOId HALLDHAAH, NV 4O NOILLINIHHA

suorsang) srseg




[ 11 98ea

suonjeziuesiQ 10j saurjepiny Suousjuag

ssaursng a[qisuodsay 1oy sardajens a1dg $00Z-2002Z O

“ME[ JO SUOI}E[OIA J03}3p

pue juaaaxd 0} (q) uonoasqns Ul YIof
19s dajs yoea AJrpour 1o ‘yuaarduur
‘udisap 03 sdays ayerrdoxdde oxe} pue
‘sowoojno urerdoid pajoadxe payroads
0} 90UAIaJI UM uorenreas urexdoid
Temn3al uatussasse IS Juroduo
1oNpuod [Teys uoryeziuedio ayl ‘(q)
uonoasqns Surjuawardwr uf (9)1°zags

UOYDPUWIU0D3Y] 21dH

‘10J wire Ao dxo

J0Uu S90p M s}a3re} Iy 0} AJexIun

st wreidoid y '9A1}OJJ0 Sem ]I IaYIaym
auruialap o3 werdoxd souerdwod
o) arenyeas A[re[n3al pue saWo0I)IN0
wrexdoxd pajoadxa ysiqelsa

0} uornyeziuedio 3y} I0J SI—UISA JUIes
oy} ur—jueiroduwr ssa] oN ‘dols
yoea 10j SISE(Q [enjoej ayj} sapraoid

3] ‘wrex3oxd souerdurod 9A1303JJ

ue I0J A1esS909U SB Paziudooal
A110doad s1 JuswISSOSSE SPaaN

‘JUOUISSISSE

3[SLI 9y} Aq PayIIUSPT ME] JO SUOE[OIA
JO 3SU 9y} aonpai 0} (q) uonoasqns

ur y10j 3os dajs yoea AJjrpoua 10
“Quowerduu ‘udisap 03 sdays ajerrdoxdde
a3e) pue JUSWISSISSE 3SLI 3urtoduo
JonNpuod [Teys uoneziuedio 3y} ‘(q)
uonoasqns Sunuawerdwr uj (9)1°z988

<3t woiy

ured| A[snonurjuod
pue ‘asurdiajua

ue se 2ouewrojiad
ano jrodax pue
‘joer) ‘xojruowx
am pinoys moH

SUOIJEPUW W03y o1dg

juswpuawy pasodoig

suoIsIaoig Sunsixyg

«MVT 40 SNOLLVIOIA LOHLHEA ANV LNHATId OL WVIDOJId HALLDHAHH, NV 4O NOLLINIJHA

suorjsang) oiseqg




February 20, 2004

United States Sentencing Commission,
One Columbus Circle, N.E.

Suite 2-500, Washington, D.C.
20002-8002,

Attention: Public Affairs.

This letter is on behalf of the Ethics Resource Centers (ERC) Fellows Program. The
Fellows Program is made up of corporate, academic, non-profit and government
representatives who focus on questions of ethics in business. The Fellows Program
appreciates the opportunity to comment and the tremendous effort that both the Ad Hoc
Advisory Group and the entire United States Sentencing Commission have spent in
clarifying and modifying the current organizational sentencing guidelines.

There are many excellent improvements that the proposed guidelines offer. We think the
change in §8B2.1(b)(3) is a good one. The new language in this section and the
commentary to this section, provide a much more objective standard by which to judge
the substantial authority personnel.

The change to §8C2.5(f)(3) is also a positive change. We think creating only a rebuttable
presumption as to the effectiveness of the program based on high-level personnel
participation in the alleged misdeed provides a more balanced approach. Rogue
employees can be found at all levels and if only one of many high-level employees acts
contra to the program the entire program should not be discounted.

The Fellows Program does have some concerns with several of the proposed changes.
The following sections will discuss the concerns, plus propose possible modifications.

Expanding the definition of Violation of Laws:

Under the current Chapter 8 Guidelines, §8A1.2, Application note (k), the Sentencing
Commission defines an “effective program to prevent and detect violations of law” as “a
program that has been reasonably designed, implemented, and enforced so that it
generally will be effective in preventing and detecting criminal conduct.” This is the
requirement that organizations have been basing their compliance and ethics effort on for
the past thirteen years. It is also logical and consistent with the mission of the United
States Sentencing Commission, to focus on criminal conduct.



The Fellows Program does have some concern about the proposed §8B2.1, Application
note 1 definition of the concept “violations of law”. The proposal would expand the
scope of violations of law to include, “criminal or noncriminal (including a regulation)
for which the organization is or would be liable, or in the case of Application note 4(A),
for which the individual would be liable.”

Part of the rationale for expanding the definition is cited in the Ah Hoc Advisory Group’s
Report (pp.54):

The consideration of an organization’s prior efforts and success in preventing
violations of law beyond just criminal offeses is consistent with existing
provisions of the organizational sentencing guidelines that treat prior civil and
administrative offenses (§8C2.5(c)) and prior misconduct leading to restrictive
court orders (§8C2.5(d)) as relevant sentencing considerations justifying elevated
organizational fines.

Closer inspection of these current Guideline provisions may not justify the expansion of
violations of laws to include “violation of any law, whether criminal or noncriminal
(including a regulation) for which the organization is or would be liable. §8C2.5(c))
currently states:

If the organization (or separately managed line of business) committed any part of
the instant offense less than ten years after (A) a criminal adjudication based on
similar misconduct; or (B) civil or administrative adjudication(s) based on two or
separate instances of similar misconduct (emphasis added by author) ...

§8C2.5(d)(1) Violation of an Order seems to provide even less of a rationale for
expanding the definition of laws to include criminal and noncriminal. This section states:

(A) If the commission of the instant offense violated a judicial order or injunction,
other than a violation of a condition of probation; or (B) if the organization (or
separately managed line of business) violated a condition of probation by
engaging in similar misconduct (emphasis added by author) to that for which it
was placed on probation.

While these sections do mention prior civil or administrative offenses, and violations of
orders, they require separate instances of SIMILAR MISCONDUCT. This is potentially
very different than the proposed expansion of violation of law to include any criminal or
noncriminal violations.

Since the Sentencing Guidelines recognize that you can still have a violation when you
have an effective program, it would be unfair for organizations to not receive credit for
their program due to any civil compliance weakness. An organization could conceivably
have an effective program to prevent and detect violations of the Foreign Corrupt
Practices Act and still have an FCPA violation. Under the existing Guidelines, you
would still be able to prove due diligence and gain the benefit of having a program. But



under the proposed amendments, you could lose that benefit if you did not also have a
program for something as unrelated as appropriately training your groundskeepers to
assure compliance with local regulations regarding interfering with wildfowl nesting
areas. While this may be important, failure to conduct this type of training should not be
an indictment of your compliance program, sufficient to affect the organization’s
sentencing for an FCPA violation.

Recommendation: Keep the status quo and do not expand the definition of “violation of
law” to include noncriminal (including a regulation) offenses.

Risk Assessment:

The Fellows Program acknowledges that assessing risks for criminal violations is at least
an implied part of the current guidelines, but has a concern about how “risk assessment”
has become a formal requirement of an effective program to prevent and detect a
violation of laws. This is especially true, if the concept of violation of laws would be
expanded to include both criminal and noncriminal laws. §8B.2(c) states, “In
implementing subsection (b), the organization shall conduct ongoing risk assessment and
take appropriate steps to design, implement, or modify each step set forth in subsection
(b) to reduce the risk of violations of law identified by the assessment.”

The Fellows foresee two potential problems with the proposal: (1) scope, and (2)
formality. Regarding scope, it would be extremely difficult to evaluate all laws, both
criminal and noncriminal. The formality of the term “risk assessment” conjures up a very
detailed and extensive analysis of every possible criminal and noncriminal risk. The
Fellows would prefer the concept of “assessing the relevant risks” be used in place of the
term risk assessment.

Recommendation: Eliminate §8B.2(c), and amend §8B2.1(b)(1) to state, “The
organization shall assess the relevant risks, then establish compliance standards and
procedures to prevent and detect violations of law.”

Confidentiality:

§8B2.1(b)(5) states that the organization shall take reasonable steps: “(C) to have a
system whereby the organization’s employees and agents may report or seek guidance
regarding potential or actual violations of law without fear of retaliation, including
mechanisms that allow for anonymous reporting.” The Fellows Program commends the
Sentencing Commission for recognizing the importance of anonymous reporting, but
would encourage the Commission to follow the Sarbanes-Oxley Act of 2002 in its call for
reporting which is either confidential or anonymous. §301 (m)(4) of the Sarbanes-Oxley
Act of 2002, defines an audit committee’s duty to include, “Complaints — Each audit
committee shall establish procedures for ...(B) the confidential, anonymous submission
by employees of the issuer of concerns regarding questionable accounting or auditing
matters.”



In this section of the Sarbanes-Oxley Act of 2002, Congress saw the wisdom in requiring
either “confidential” or “anonymous” submissions. These terms may appear identical,
but in reality could have a very different meaning. “Anonymous” reporting typically
means that a company can not disclose the identity of reporting sources, because they do
not know their identity. “Confidential” usually means that a company does know the
identity of reporting sources, and tries to protect their identity. This could be done by
removing all information from a report that would identify the reporting source. All of
the remaining information would be available for review by other parties, both within and
outside the organization.

It may be preferable to have “confidential” reporting because the person receiving the
information (e.g. ombuds, ethics officer, human resources, legal, or compliance officer)
can use the face to face conversations to establish a trusting relationship, address
misconceptions and gather additional information. It is also much easier to have follow-
up conversations with the reporting source when their identity is known. This type of
program has effectively been implemented at major corporations like United
Technologies and they have successfully protected the reporting source’s identity, even
‘when sought through litigation.

Recommendation: To be consistent with the Sarbanes-Oxley Act of 2002, the Fellows
would request that the Sentencing Commission change proposed §8B2.1(5)(C) to read “to
have a system whereby the organization’s employees and agents may report or seek
guidance regarding potential or actual violations of law without fear of retaliation,
including mechanisms that allow for confidential, anonymous reporting.

Managerial Oversight:

The Proposed Guidelines §8B2.1(b) (2) states, "The organizational leadership shall be
knowledgeable about the content and operation of the program..." Given the importance
of ethical leadership, the statement that "the organizational leadership shall be
knowledgeable about the content and operation of the program" could be much stronger.
Simply sending a report to the executive team once a year could be seen as satisfying that
requirement.

Recommendation: §8B2.1(b)(2) language should be changed to: “The organizational
leadership shall provide direction to and be knowledgeable of the content and operation
of the program.”

Consistent Discipline:

Proposed §8B2.1 (b)(6) focuses on incentives and disciplinary measures. First, it is
difficult to provide "incentives" for legal compliance. It does not make sense to most
people to "reward" day to day legal or ethical conduct. Rather, this section should focus
more on the messages sent by standards and procedures about what is rewarded and
punished in the organization.



Recommendation:  §8B2.1(b)(6) language should be changed to: "Compliance with the
law ...shall be encouraged and supported consistently through standards and procedures
that holds employees accountable for appropriate conduct and incorporates such
accountability into regular promotion and compensation decisions. In addition, legal
compliance should be enforced through appropriate disciplinary measures for engaging in
violations of the law and for failing to take reasonable steps to prevent or detect
violations of the law."

Internal Controls:

§8B2.1 Application note 1 defines compliance standards and procedures as “standards of
conduct and internal control systems that are reasonably capable of reducing the
likelihood of violations of law.” The Fellows Program believes that effective internal
controls can be an important part of a program to prevent and detect violations of law for
large and small organizations. Instead of referring to “internal controls systems”, the
Commission should consider the more generic term of “internal controls” as a process.
Many small organizations may not have adopted a formal internal control system (such as
COSO0), but still need effective internal controls (e.g. segregation of duties or requiring
two signatures to authorize a check).

Recommendation: ~ §8B2.1, Application Note 1, should change the words “internal
controls systems” to “internal controls”.

One final request would be that the United States Sentencing Commission work with the
Department of Justice to make information available to the business community about
what, if any, credit is given to organizations with an effective program to prevent and
detect violations of law in charging decisions and criminal settlements. Most large
corporations that have violations settle before trial. This information could be extremely
helpful to ethics and compliance officers in demonstrating the positive impact their
programs had with their discussions with the Department of Justice.

The ERC Fellows Program understands that the US Sentencing Commission is
considering a public hearing on the proposed changes on March 17, 2004. The Fellows
Program would be very happy to have a representative testify at that hearing,.

Regards,

Mr. Stephen D. Potts, Esq.
Chairman

ERC Fellows Program
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Who Are the ERC Fellows?

Chairman
Stephen D. Potts, Esq.
Former Director, U.S. Office of Government Ethics

Vice-Chair
Carol R. Marshall
Former Director of Ethics and Compliance, Lockheed Martin Corporation

Convenor
Stuart C. Gilman, Ph.D.
President, Ethics Resource Center

Founding Chairman
Norman R. Augustine
Former Chairman, Lockheed Martin Corporation

Endowment Donors
General Dynamics Corporation Mr. and Mrs. Sanford N. McDonnell
Foundation

Founding Fellows

Scott Roney Jacqueline Brevard
Vice President, Corporate Compliance and Chief Ethics Officer
Regulatory Affairs Merck & Co., Inc.
Archer Daniels Midland Company
Nigel Thompson
Bill Smith Exec. Dir., Economic and Development Strategy
Ethics Operations Merck & Co., Inc.
General Dynamics
Anne Marie Taylor
Stephen 1. Kasloff Associate Ethics Officer
Vice President, Ethics Officer Merck & Co., Inc.
Guardsmark, LLC
Nancy Higgins
Vice President, Ethics and Business Conduct
Lockheed Martin Corporation
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Supporting Fellows

Bill Geiger
Group Vice President

Compliance & Corporate Counsel
AEGON USA Corporation

Kathryn Reimann
Chief Compliance Officer
American Express Company

Thomas McCormick -
Director, Global Ethics & Comphance
Dow Chemical Company

Jeﬂ Braun
Attorney, Office of General Counsel
General Motors Corporation

Thomas Gottschalk
General Counsel and Senior Vice President
General Motors Corporation

Patricia J. Ellis
Director, Business Ethics & Compliance
Raytheon Company

David LaJoie
Director, Ethics Program Development
Raytheon Company
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Gale C. Andrews

Vice President, Ethics & Business Conduct

The Boeing Company

Thomas Mayer
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Caterpillar, Inc.

Allen Stewart
Director, Ethics and Compliance
Duke Energy Corporation

Deborah Severs
Chief Ethics Officer
Eaton Corporation

Sam Piazza
Director, Office of Business Practices
Hewlett Packard

Margaret Sperry

Senior Vice President and

Chief Compliance Officer
Massachusetts Mutual Life Insurance
Company

Robert Echols
Director, Global Compliance
Monsanto Company

Oliver Quinn

Department Vice President
Enterprise Ethics Office
Prudential Financial

R. Stephen Ayers
Director of Corporate Contracts
Science Applications International Corporation

Jo Pease

Corporate Ethics and Compliance Officer
Shell Oil - U.S.

Dennis Jorgensen

- Senior Vice President, Ethics, Business

Conduct & Administration
Tenet Healthcare Corporation

Earnie Broughton
Ethics Office Coordinator
USAA

Patrick Gnazzo
Vice President, Business Practices
United Technologies Corporation
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Former President
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Richard S. Shreve
Adjunct Professor of Business Ethics
Tuck School of Business, Dartmouth College

George G. Brenkert
Georgetown Business Ethics Institute
Georgetown University

Linda Trevirio
Professor of Organizational Behavior
Pennsylvania State University

Bart Victor

Cal Turner Chair of Moral Leadership

The Owen Graduate School of Management
Vanderbilt University '

Gary Weaver
Associate Professor of Management
University of Delaware

Patrick E. Murphy

Director, Institute for Ethical Business
Worldwide

University of Notre Dame

Frank Vogl
President
Vogl Communications

Paul Fiorelli
" Professor of Legal Studies
Xavier University

Non-Profit Center Members

W. Michael Hoffman
Executive Director

Center for Business Ethics
Bentley College

Ed Petry
Executive Director
Ethics Officer Association

Rushworth Kidder
President
Institute for Global Ethics
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February 26, 2004

Michael Courlander

Public Affairs Officer

United States Sentencing Commission
One Columbus Circle, NE., Suite 2-500
Washington, DC 20002-8002

Dear Mr. Courlander,

I am writing to submit several brief comments on the
Sentencing Commission's proposals for revisions to Chapter 8 of
the federal sentencing guidelines which were published in the
Federal Register edition of December 30, 2003. As a member of
the Ad Hoc Advisory Group on the Organizational Sentencing
Guidelines, it was my pleasure to have participated in the
detailed review of Chapter 8 of the sentencing guidelines
conducted by the Advisory Group over the past year and to have
contributed to the recommendations of the Advisory Group which
were delivered to the Sentencing Commission in the Advisory
Group's report of October 7, 2003. To the extent that many of
the Advisory Group's recommendations are reflected in the
Sentencing Commission's proposed guideline changes, the Advisory
Group's report amply describes the justifications for these
changes. I fully support the Advisory Group's recommendations
and statements of rationales for its proposed changes in the
sentencing guidelines and write here only to comment on those
aspects of the Sentencing Commission's proposals that concern
issues not considered and addressed by the Advisory Group and its
report.

These additional issues were raised in the Sentencing
Commission's description of issues for comment in the portion of
the above federal register notice dealing with organizational
sentencing. Each of the issues for comment raised in this
portion of the notice is addressed below.

Compliance Program Characterization in Cases of Unreasonable
Reporting Delay

The first issue for comment concerns whether the guidelines'
current bar to a three-point culpability score reduction for an
effective compliance program should be retained for a convicted
organization which unreasonably delays in reporting a detected
offense. In essence, this current standard indicates that a

In service of justice and enterprise™

53335 Harbor Boulevard « Costa Mesa, CA 92626-1501
Tel. 714.444.4141 « Fax 714.444.1854



compliance program in an organization which unreasonably delays
reporting should never be deemed an effective program for
purposes of determining organizational culpability and the
appropriate level of a corresponding sentence reduction.

I believe that, so long as the nature of an unreasonable
delay is assessed carefully, the present standard characterizing
a compliance program as deficient in these circumstances should
be retained. It is important to realize in assessing the impact
of this standard that a mere delay in reporting will not always
preclude a finding of an effective program. Indeed, there are a
wide variety of circumstances in which a substantial delay in
reporting may be deemed reasonable and, consequently, not an
adequate basis to preclude a finding that a program was generally
effective.

For example, if there were substantial reasons that a
company did not detect an offense for a long period -- such as
unusually effective efforts by an individual offender to conceal
his or her misconduct -- then a long delay in reporting would not
be an unreasonable delay. Likewise, a delay necessary to
complete a reasonable investigation of evidence of an offense
should not make a resulting reporting delay unreasonable. About
the only circumstance in which an organization's delay should be
deemed unreasonable is where organizational officials have clear
evidence which would convince a reasonable party that an offense
has been committed and the officials fail over a substantial
period to act on that information by reporting it to public
authorities.

While this type of reporting delay may not be illegal of
itself, it does indicate a lesser degree of public service and
organizational responsibility than would prompt self-reporting of
the misconduct. In the context of characterizing a compliance
program, such a reporting failure by top organizational officials
calls into question the degree of support of those officials for
law compliance and for the just punishment those who engage in
apparent misconduct in the course of organizational activities.
Absent this support for law compliance and just punishment, it is
unlikely that corporate officials have diligently pursued the
sort of compliance program that will be generally effective in
detecting and preventing organizational violations of law.

Even if a sentence reduction for its compliance program is
not available to an organization following an unreasonable delay
in reporting an offense, there are still ample incentives in the
guidelines for offense reporting even after an initial period of
delay. Organizational self-reporting, coupled with an
exceptional degree of subsequent cooperation with public
authorities, can justify an extensive sentence reduction under
subsection (g) of § 8C2.5 of the sentencing guidelines.



In sum, where an unreasonable delay in reporting known
misconduct is present, this delay suggests that corporate leaders
do not possess the sort of strong law compliance values and
support for law enforcement that are also needed to conduct an
effective compliance program involving ongoing efforts to prevent
illegal activities. Hence, no sentence reduction should be
granted under the provisions of subsection (f) of § 8C2.5 which
are primarily concerned with the adequacy of organizational
actions taken prior to an offense to prevent illegal misconduct.
However, even where such preventive actions are missing or of
questionable quality, an organization can qualify for special
sentence reductions even after an unreasonable delay in reporting
where the organization finally takes the initiative, makes an
offense report to public authorities, and cooperates in some
particularly extensive or helpful way with subsequent
investigations and prosecutions by public officials. This type
of assistance -- so long as it entails significant aid to law
enforcement efforts -- stands on its own as a basis for
recognizing responsible organizational action and making
corresponding reductions in recommended sentences.

Compliance Program Characterization Following Involvement of a
High-Level Organizational Official in an Offense

The issues for comment section raises the question of
whether the proposed presumption of inadequacy of a compliance
program is appropriate where a high-level manager of an
organization has participated in, condoned, or was willfully
ignorant of a violation of law. This section also questions
whether this type of presumption should apply in assessing
compliance programs in small organizations where, because of the
size of the organizations, high-level managers may frequently be
in contact with and, hence, be involved in or condone illegal
conduct undertaken by other organizational employees.

The proposed change to a presumption of inadequacy of a
compliance program in these situations strikes the right balance
between an outright bar to a favorable compliance program
characterization in this type of situation and a standard that
would overlook the implications of high level misconduct in
characterizing a compliance program. The key issue with respect
to the meaning of high level misconduct in determining the likely
effectiveness of a compliance program is whether the presence of
that misconduct indicates a lack of core values supporting law
compliance in the organization at hand or a likelihood that
persons holding those values would be intimidated in following
through on them by seeking law compliance in the organization.
In general, the presence of misconduct at high organization
levels indicates a lack of such values or a high likelihood of
the sort of intimidation that will undercut effective compliance
efforts. Hence, it is appropriate to presume that a compliance
program is ineffective when such misconduct is present.
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However, there are circumstances where the misconduct of a
particular high level party is isolated in some way from other
corporate value setting functions and compliance program
activities. If this is the situation, the presence of high-
level misconduct in an organization would not indicate the
likelihood of widespread disregard for law compliance or
intimidation in carrying out law compliance tasks. Where an
organization can make a convincing case that these sorts of
circumstances isolating high-level misconduct from the general
operation of the organization's compliance program are present,
the organization should be able to avoid the normal implications
of high-level misconduct and overcome the presumption of
compliance program ineffectiveness that will otherwise preclude a
recommended sentence reduction.

Enhancing the Sentencing Benefits of an Effective Compliance
Program

The issues for comment section raises the question of
whether the culpability score benefit for organizations with
effective compliance programs should be increased from 3 to 4
culpability score points. I believe that this is a wvaluable
change. The altered compliance program standards in the
Commission's proposed guideline changes demand more of
organizations in order for their programs to be considered to be
effective compliance programs and it is appropriate to give
greater benefits and rewards to organizations that undertake
these greater efforts. Indeed, the Commission may wish to
increase the benefit associated with an effective compliance
program to a 5 point reduction in an organization's culpability
score.

Along with these increases in the benefits that
organizations receive for effective compliance programs meeting
all of the tests stated in the revised sentencing guidelines, the
Commission may wish to authorize a lesser degree of sentence
reduction for organizations that have adopted compliance programs
with most, but not all of the required features of an effective
compliance program. Such a change would transform the present
"all or nothing" system of compliance program rewards and
incentives into a more graded approach with partial credit for
meaningful, but less than complete compliance program efforts.

For example, the guidelines might authorize a 1 or 2 point
reduction in an organization's culpability scope if the
organization had, at the time an offense was committed, adopted a
compliance program with most of the seven types of features
addressed in the guidelines' standards for an effective
compliance program, but which lacked a few of these features.
Such a partial reward for a compliance program could be limited
to circumstances where a convicted organization had adopted a
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compliance program which was likely to have a substantial impact
on law compliance, but which lacked a few of the required
features necessary to qualify the program as a generally
effective compliance program under the guidelines.

Incentives for Compliance Programs in Small and Mid-Size
Organizations

The last issue raised for comment concerns the proper means
to encourage the adoption of compliance programs by small and
mid-size organizations. The commentary proposed to be included
in Application Note 2 (B) (ii) following new § 8B2.1 addresses the
key considerations in encouraging small and mid-sized
organizations to adopt meaningful compliance programs. This
commentary correctly indicates that, for small organizations, an
adequate compliance program must address the types of functional
activities specified in the guidelines' tests for a generally
effective compliance program, but may do so in the course of
business activities conducted for other purposes and without the
need for any special compliance organization or significant set
of separate practices related to law compliance. If the leaders
of a small organization regularly address law compliance in their
directions to employees, regularly monitor whether those
employees are complying with applicable law compliance
instructions, and follow up affirmatively on evidence of specific
incidents of illegal conduct with appropriate investigations and
reforms, the leaders will have adopted an adequate compliance
programs for a firm of their small size.

The general principle at work here is that operational
methods and organizational structures devoted to law compliance
in a small organization should be no more or less extensive than
the measures that an organization of the same size generally
devotes to other significant features of organizational
performance. The same principle would suggest the types of
methods and resources that a mid-size company should devote to
law compliance. If, for example, mid-size companies in the same
industry would typically devote a separate organizational unit
(or even part of the time of a particular corporate employee) to
securing the integrity and completeness of corporate financial
reports or the quality of corporate products, corporate law
compliance should receive similar attention with management
methods and organizational units of similar scope and nature.

In general, however, small organizations will not need any
compliance staff or organization and can adequately address
compliance through systematic efforts within existing management
structures and practices. In order to clarify this point and
specify at what size an organization should be concerned about
its lack of a separate compliance staff or compliance
organization, it might be useful to include a specific size
figure in the guidelines' commentary as a general threshold size
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below which an organization would generally not be required to
have a separate compliance officer or organization in order to
have a generally effective compliance program. For example, a
statement might be included at the end of Application Note
2(B) (ii) following new § 8B2.1 that: "In most organizations
having 100 or fewer employees, an effective compliance
organization can be implemented through management processes
undertaken for other purposes and no separate compliance staff
will be necessary."

I appreciate the chance to address these issues related to
the Sentencing Commission's proposed changes in the
organizational sentencing guidelines. If I can be of any further
assistance, please do not hesitate to contact me by phone (714-
444-4141 ex. 228) or email (rgruner@law.whittier.edu).

Sincerely,

Rbocd 3. Yonen

Richard S. Gruner
Professor of Law
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February 16, 2004

U.S. Sentencing Commission
One Columbus Circle, NE.
Suite 2-500

Washington, DC 20002-8002
Attention: Public Affairs

Dear Commissioners:

The Health Care Compliance Association (HCCA), established in 1996, is the only
national, nonprofit organization dedicated solely to improving the quality of
compliance. Its membership is made up of over 3,000 compliance professionals who
oversee the compliance efforts of thousands of organizations both in and outside of
health care. The HCCA has a rich history of facilitating the development and
maintenance of compliance programs, providing a forum for understanding
complicated regulatory environments, and collaborating with enforcement agencies
to provide tools, resources, and educational opportunities for those involved with
compliance. Its mission is to "champion ethical practice and compliance standards in
the health care community and to provide the necessary resources for compliance
professionals and others who share these principles."

HCCA Website: http://www.hcca-info.org/

The Executive Committee of the Health Care Compliance Association offers the
following comments on the proposed changes to the US Sentencing Guidelines — See
attached.

Sincerely,

Al Josephs
President
Health Care Compliance Association
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U.S. Sentencing Commission
One Columbus Circle, NE.
Suite 2-500

Washington, DC 20002-8002
Attention: Public Affairs

Subject: United States Sentencing Commission Proposed Changes

Dear Commissioners:

The purpose of this letter is to comment on the proposed changes to the Federal
Sentencing Guidelines (Guidelines) relating to compliance programs. At the outset I
would note that the Commission appears to be placing increased emphasis on the
importance of compliance programs and the role of the compliance officer as a member
of senior management. We completely support this effort. Moreover, we agree with the
many changes proposed by the Commission to provide additional guidance and direction
to organizations regarding compliance programs and to emphasize the need for
compliance officers to have sufficient authority and resources to be able to perform
effectively. While the board of directors of the Health Care Compliance Association
supports virtually all of the proposed changes to the Guidelines, it does have concerns
with two of the proposed changes. Those concerns are outlined below.

First, the proposed amendments suggest that the compliance officer of the organization is
accountable for the effectiveness of the program. The proposed changes have added
language to § 8B2.1(b)(2)which states that the high level person responsible for the
program (the compliance officer) has the responsibility to "ensure the implementation
and effectiveness of the program."

Our concern is that this amendment may not reflect the fact that compliance can only be
achieved if the operating management of an organization (at all levels) performs the roles
and responsibilities assigned to it through the compliance program. As a practical
matter, the role of the compliance officer is to develop a compliance program and a
structure for implementing the program. The compliance officer should then provide
leadership and coordination of the program, as well as monitoring program performance
and reporting to management and the board on program implementation.

Ultimately, however, the operating management of the organization must embrace, the
program and assume accountability to ensure that the compliance program is effectively
implemented. It is not realistic to hold the compliance officer alone responsible for the
overall success or failure of the compliance program. If there are failures, the
responsibility may reside with the compliance officer or may reside with any number of
other leaders in an organization. The proposed amendments could be read as relieving
management of the job of ensuring the organization is compliant. We believe that the
guidelines should strengthen rather than weaken managements' accountability for the



organization's compliance efforts. For the reasons stated above, we would recommend
that the proposed amendment be modified to read as follows:

“Specific individuals(s) within high-level personnel of the organization
shall be assigned direct, overall responsibility to coordinate the design,
oversee the implementation, and evaluate and report to management
and the board on the effectiveness of the program to prevent and detect
violations of laws.”

Our second concern relates to the treatment of organizations which encounter trouble
even though the organization had a compliance program in place. While the proposed
changes are an improvement over the existing guidelines, it is our view that the proposed
changes could do more to promote effective compliance programs.

As drafted, the proposed amendments create a rebuttable presumption that the
compliance program was ineffective. However, we would propose a rebuttable
presumption that the program is effective if it is the organization that discovers and
brings the offense to the attention of the government. The rebuttable presumption of
ineffectiveness creates a disincentive for organizations to thoroughly investigate and
disclose wrongful conduct. Conversely, a rebuttable presumption that the program is
effective (where the organization has uncovered and disclosed the wrongdoing) creates
incentives to both investigate and disclose -- an approach that is more consistent with the
overall emphasis on compliance in Chapter 8 of the Guidelines.

In summary, we support most of the proposed changes to the Guidelines and applaud the
work of the Commission. The changes proposed by the Commission will help us
strengthen organizational compliance programs and the role of the compliance officer.
However, we would strongly encourage the Commission to revise the proposed
Guidelines on the two very important points discussed above.

Sincerely,

Executive Committee

Health Care Compliance Association
5780 Lincoln Drive, Suite 120
Minneapolis, MN 55436
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Let me begin my testimony by thanking the members of the Sentencing
Commission and staff for giving me this opportunity. And let me also commend the Ad
Hoc Advisory Group on the Organizational Sentencing Guidelines for its insightful report
and recommendations. We further commend the Commission for addressing in the
proposed amendments the important issues raised by the Advisory Group.

We are in troubling times for the business community, and your work is greatly
appreciated by it. Trust of American business is at an exceedingly low level, perhaps the
lowest since the Great Depression. The actions of a few, spectacular malfeasants have
sullied the reputation of business as a whole and exposed the need for greater vigilance,
and greater penalties for failures of compliance and ethics.

As the Commission has recognized, though, simply creating penalties for those
who do wrong is not enough. We must provide incentives for companies to do the right
thing, and encourage their employees to do the right thing, even when it may not be the
easy thing.

The proposed changes to the Organizational Sentencing Guidelines are a positive
continuation of the work the Commission has done in the past to further compliance, and
the Commission is to be commended for that work.

However, [ believe the Commission would have a greater impact on
organizational behavior if it added the requirement that organizations promote an internal
culture that encourages a commitment to both the law, as it has in the past, and to ethics.

I make this statement based on over ten years working with hundreds of
organizations, both large and small, on legal, compliance, and ethics issues. During this
time, I and my colleagues at LRN have gained a better understanding of the relationship
between ethics and compliance, and more broadly, the relationship between corporate
cultures and compliance. We have also gained great insight into how organizations best
communicate not only the legal and regulatory requirements of their business, but also
respect for the law more broadly, as well as their values and standards. And we have had
the opportunity to witness and participate in what we believe could well turn out to be a
sea change in the approach to addressing these critical issues.

We are observing an emerging best practice in the development of effective
compliance programs. In particular, we are observing that in communicating their values
and providing employees with the knowledge and information they need to succeed and
thrive, they are emphasizing both ethics and legal compliance. Indeed, attention to ethics
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within organizations now takes many forms, from bringing to life codes of conduct
through education and other means by which they are woven into the very fabric of the
organization, to structuring education curricula in which law and the ethics are taught
together. Or, put another way, they are designed to remind employees of what Justice
Potter Stewart taught us: that there is a difference between that which you have a right to
do and that which is right to do.

The goal of such programs is to not only comply with the law, but to instill in the
organization's members an atmosphere of trust, a sense of mutual respect and benefit, and
a commitment to doing the right thing, not simply the required thing.

If we look to the highly publicized ethical scandals that began to crescendo in
2001, we see that companies with "paper compliance programs," but no true ethical
culture, collapse quickly as unethical conduct is revealed. The scandals that led to the
recent reforms, while violating the law, were reflective of a broader ethical failure that
was even more troubling than the actual legal violations.

Prosecutors frequently struggled to identify the appropriate laws and charges. The
positive law had not kept up with the ability of highly proficient, yet ethically untethered
individuals and organizations to find loopholes. Nearly all agreed, however, that the
conduct was so egregious as to breach norms of ethical behavior. A collective cry arose
that "there ought to be a law." That cry helped lead us to this hearing room today.

The aim of nearly all of the laws adopted in the wake of these scandals was to
address the shortcomings extant in the positive law; namely, its failure to address conduct
that was, while unethical, not necessarily illegal. At the federal level, both the legislative
and executive branches have acted to redress those shortcomings.

This is consistent with past law, since the animating principles and foundational
precepts of the rule of law originate from shared, common values. Businesses that
embrace the letter and spirit behind the law inspire and uphold a higher standard of
conduct in allegiance to these shared values. This higher standard considers the
consequences of actions beyond their immediate outcome to consider the ultimate impact.
This higher standard also acknowledges that everything is not relative and subject to
equivocation and “clever pleading”; there are fundamental truths and values that should
be adopted and championed simply because they are the right thing to do.

The judiciary, through the Commission, now has the opportunity to take its proper
place beside its co-branches of government in ensuring ethics plays a key role in the
lawful conduct of all organizations.

The Commission has, in its proposed changes to the Guidelines, taken the bold
step of recognizing the vital role organizational culture plays in establishing and
maintaining an effective compliance program. In that regard, the Commission has
proposed that an organization must "(1) exercise due diligence to prevent and detect
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