








Amendment No. 5 - Drugs

U.S. Department of Justice

Criminal Division

Deborah J. Rhodes, Counselor to the Assistant Attorney General
Washington, D.C.

GHB/GBL

The Department of Justice (DOJ) believes that either option expressed in the proposed guidelines
would be a substantial improvement over the current guidelines.

However, the DOJ supports Option One. The DOJ notes that mid-level dealers work in
quantities ranging from several ounces to a few gallons, and high-level dealers often sell multi-
gallon quantities (even up to 55-gallon drums). The DOJ believes it is critical that the ten year
guideline sentence apply to most distributors at that level. The DOJ also notes that while GHB
is, pharmacologically speaking, a depressant, several factors with respect to its abuse and
trafficking counsel against a strict dose-for-dose comparison to heroin or other Schedule I
depressants in setting the guideline penalty. Such factors include: the perceived hallucinogenic
effects of the drug; the drugs’ “club drug” profile abused by primarily young people; the drugs’
use with other drugs such as alcohol, cocaine, and marijuana; the use of GHB as a “date rape”
drug; the ease of trafficking and concealment; and, the high profit margin.

The DOJ makes note that distributors use the Internet to sell GHB and its analogue (and
precursors), which permits high-level traffickers to work in much larger quantities than smaller
traffickers, making the 10:1 quantity ratio (between the mid-level and high-level sentences) built
into the guidelines somewhat inapposite to the context of Internet GHB/GBL trafficking. The
guideline enhancements for use of the Internet, addressed in the DOJ’s “Issues for Comment”
section would have particular relevance for mid- to high-level GHB traffickers.

The DOJ assumes that whichever decision is made with respect to the treatment of GHB in the
drug quantity table would also be reflected in the guideline for GBL as a List I chemical. But the
DOJ recommends that the Commission reconsider one element of the “discount” that assumes a
50% conversion ratio of the precursor chemical to the target controlled substance. The DOJ
believes that while this discount may be appropriate (though very conservative) for ephedrine,
pseudoephedrine and phenylpropanolamine with respect to methamphetamine and amphetamine
— it is not appropriate for GBL, which converts to GHB (with addition of sodium hydroxide) at a
ratio of approximately 1:1, and the DOJ does not believe this part of the “discount” calculation
should apply to GBL.
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Controlled Substance Analogues and Controlled Substances Not Currently Referenced in the
Guidelines

The DOJ supports the intent behind this amendment, but believes it has technical flaws that may
serve to confuse the issue.

The DOJ is concerned that the proposed amendment conflates the two distinct issues of
sentencing (1) controlled substance analogues and (2) actual, scheduled controlled substances for
which no guideline exists.

The DOJ suggests the following language (strikeouts indicate deletions, boldface indicates
additions to the Commission’s proposed text):

Proposed Amendment: Analogues and Drugs Not Listed in §2D1.1

Synopsis of Proposed Amendment: This proposed amendment provides an application note
regarding analogues and controlled substances not currently referenced in §2D1.1. The note
directs the court to use, in the case of a controlled substance analogue, the marihuana
equivalency of the substance to which it is an analogue, and in the case of other controlled
-substances not referenced in the guideline, the controlled substance to which it is most closely

related, theclosestanatogmeof thecontrolted-substance in order to determine the base offense
level. The note also refers the court to 21 U.S.C. § 802(32) for a definition of "analogue.”

Proposed Amendment:

§2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses): Attempt or Conspiracy

Commentary
Application Notes:
* % %
5. Controlled Substance Analogues and Controlled Substances Not Referenced in this

Guideline.—Any reference to a particular controlled substance in these guidelines
includes all salts, isomers, and-all salts of isomers, and, except as otherwise provided.
any analogue of that controlled substance Any reference to cocaine includes ecgonine
and coca leaves, except extracts of coca leaves from whzch cocame and _ecgomne have

level usmg the marzhuana equzvaleney of the most closely related
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appropriate equival \..cyQ

The DOJ believes its revised draft provides clearer guidance for the following reasons. First, it
treats separately the two problems of sentences for analogues versus sentences for controlled
substances that have no guidelines. Analogues would be sentenced like the drugs they mimic
(with any adjustments the court may deem appropriate for potency). Controlled substances for
which no guideline or equivalency currently exists — including, but not limited to, temporarily
scheduled “emerging” drugs of abuse, most of which are synthetic stimulants and/or
hallucinogens — would be sentenced like the "most closely related” substance. The use of the -
phrase “analogue” in the context proposed by the Commission creates confusion in its view,
(and, in fact, legal impossibility), because the Commission’s proposal directs the court to use the
“closest analogue” of the scheduled controlled substance for which no guideline or equivalency
currently exists. The guidelines and equivalency tables in almost all cases set forth equivalencies
for scheduled controlled substances, and scheduled controlled substances, by definition, cannot
be analogues. Thus, the Commission’s proposal directs the court to compare two scheduled
controlled substances and identifies the relationship between the two to be an “analogue”
relationship. The DOJ argues this is a legal impossibility since a scheduled drug cannot be an
analogue. To remedy the problem, the DOJ suggests that the Commission substitute the phrase
“most closely resembles” for “closest analogue.”

Equally important to the DOJ, in some cases of controlled substances for which there is no
guideline, there may not be a scheduled drug to which it is an “analogue” as defined in the
Controlled Substances Act. In such cases, the court should simply look to the most closely
related substance for which a guideline exists. When making such a determination, the DOJ
notes a court should look, inter alia, to the class of drug, its relative potency, pharmacology and
effect, and other pertinent factors. In the view of the DOJ, this result is dictated by logic, as well
as §2X5.1. However, the DOJ thinks it should be explicitly set out in the drug guidelines.

Second, the DOJ’s draft provides a measure of needed flexibility for courts to account for
variance in potency in determining quantity equivalencies for analogues and controlled
substances for which no guideline exists. Even controlled substance analogues can be more or
less potent than the scheduled substance to which they are similar. The language the DOJ
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proposes affords an opportunity for courts to "account” for potency upwards or downwards as
they deem appropriate, based on evidence including expert testimony. ‘

Correction of Technical Error in Drug Quantity Table
The DOJ fully supports the correction of this technical error.
Update of Statutory References in §2D1.11

The DOJ believes the corrected references are a helpful clarification, and that the inclusion of
references to paragraphs in 21 U.S.C. § 960(d) for three-level reductions for “reasonable cause to
believe” is appropriate, given that the mens rea is the same and the statutes at issue are generally
analogous.

Addition of White Phosphorous and Hypophosphorous Acid

The DOJ supports this addition to the chemical guideline. The DOJ notes that White
phosphorous is directly substituted at a 1:1 ratio for red phosphorous by clandestine
methamphetamine “cooks” (one part phosphorous to 1.5 parts iodine). Hypophosphorous acid
(in a 50% solution) is used at a ratio of approximately two-thirds of either red or white
phosphorous (one part hypophosphorous acid to one part iodine). Further, it states that actual
quantities vary widely in the field, as most clandestine chemists lack training or theoretical
understanding of the chemical reactions. The wide variability of quantities used is such that it
thinks it is fair, and is certainly simpler, to lump all three of these related List I chemicals
together at the same quantities for guidelines purposes.

Deletion of Reference to § 957 from Statutory Index
The DOJ supports this deletion.

Issues for Comment

A. Offenses Involving Anhydrous Ammonia

The DOIJ states the Methamphetamine Anti-Proliferation Act of 2000 established a federal crime
for the theft or unlawful transportation of anhydrous ammonia (“AA”) knowing, intending or
having reasonable cause to believe it will be used to manufacture a controlled substance. The
applicable sentencing guideline, §2D1.12, provides for a base offense level of 12 if the defendant
intends, knows, or believes the chemicals will be used to manufacture methamphetamine, and
offense level nine if he only has reasonable cause to believe such is the case. In either event, the
DOIJ notes a two level enhancement is applied if the drug involved is methamphetamine.

The DOJ believes this guideline is woefully iﬁadequate, and is pleased that the Commission is
seeking comment on a possible revision. By cross-reference to 21 U.S.C. § 843(d), the statutory
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penalty for offenses involving anhydrous ammonia in § 864 is: (1) generally up to 4 years
imprisonment, but (2) up to ten years if it involved the intentional manufacture or intentional
facilitation of the manufacture of methamphetamine. However, the DOJ notes the maximum
guideline sentence of level 14 (12 + 2) under §2D1.12 yields sentences of under two years — short
even of the four year basic sentence, and well under the ten year maximum.

The DOJ proposes the addition of two alternative specific offense characteristics if the offense
involves AA. It would provide (1) a 12-level enhancement for a defendant who violates § 864
with the intent of manufacturing or facilitating the manufacture of methamphetamine — the state
of mind required for the ten year maximum sentence to be available under § 843(d)(2) —or (2) a
four level enhancement for defendants whose offense conduct otherwise involved AA —
including through violations of 21 U.S.C. §§ 864 or 843(a)(6) or (7) — but who can not be shown
to have done so with the state of mind set forth in § 843(d)(2). To avoid double-counting under
this proposed rubric, the defendant would not receive the two level increase under current
§2D1.12(b)(1) (incorporated into revised and redesignated (b)(3) under the scheme set forth
below) if he or she were sentenced under one of the specific AA provisions. The combined
effect of the DOJ’s proposal would be to increase guideline sentences from the current level 14
(12 +2) to level 24 (12 + 12) for offenders who steal or transport AA in violation of § 864 with
intent to manufacture or facilitate the manufacture of methamphetamine, and otherwise to level
16 (12 + 4) for other offenses covered by the guideline that involve anhydrous ammonia. In
addition, in current §2D1.12(b)(2) (as renumbered to (b)(4)), the two level enhancement for
specified actions that threaten public health and the environment, could apply to AA cases.

To effect these revisions, the DOJ proposes for the Commission’s consideration that §2D1.12 be
revised and renumbered as follows:

§2D1.12(a)(1) & (2): No change. Level 12 if the defendant intended (or knew or
believed substance would be used) to manufacture a controlled
substance, and level nine if the defendant had reasonable cause to
believe it would be used to manufacture a controlled substance.

§2D1.12(b)(1): If the defendant stole or transported anhydrous ammonia in
violation of 21 U.S.C. § 864 and had the intent to manufacture or
to facilitate the manufacture of methamphetamine, increase by 12
levels.

§2D1.12(b)(2): If the offense involved anhydrous ammonia but §2D1.12(b)(1)
does not apply, increase by four levels.

§2D1.12(b)(3): In circumstances other than those described in §2D1.12(b)(1) or
(b)(2), where the defendant (A) intended to manufacture
methamphetamine, or (B) knew, believed or had reasonable cause
to believe that the prohibited flask, equipment, chemical, product,
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or material was to be used to manufacture methamphetamine,
increase by two levels.

§2D1.12(b)(4) [Redesignate existing §2D1.12(b)(2) (two level SOC for unlawful
discharge or transportation) as (b)(4)]

In addition, the DOJ notes that although the matter was not placed at issue by the Commission’s
notice seeking these comments, it believes that a sizeable enhancement under this guideline
should not be limited to violations of § 864 involving anhydrous ammonia. It should be
available for any violations subject to the penalty enhancements of § 843(d)(2) — including
violations of § 843(a)(6) and (7), if related to methamphetamine manufacture. The referenced
provisions make it a crime to possess or distribute substances, materials, or equipment knowing
or having reasonable cause to believe they will be used to manufacture a controlled substance.
The DOJ states that an amended guideline could provide a more appropriate sentence for cases
charged under these provisions, which may involve, for example, triple-neck flasks, heating
mantels, non-listed chemicals, or listed chemicals.

B. Internet Enhancement

The DOJ states that the Internet has been used especially to sell GHB analogues such as GBL and
1,4-butanediol, as well as substances promoted as “legal Ecstasy” (MDMA). Moreover, the DOJ
states that the Internet has been used to promote drug-oriented “raves” and similar events, which
frequently target teenagers under the legal drinking age but who ingest “club drugs” at the events.
Noting the 2 level enhancement for use of a computer or the Internet in the course of promoting a
commercial sex act or prohibited sexual conduct in §2G1.1(b)(5), the DOJ believes that a similar
adjustment is appropriate for the use of the computer or the Internet to facilitate drug
transactions. The DOJ recommends that any enhancement refer to the "mass marketing of illegal
drugs, such as through the Internet,” rather than mere use of the Internet itself. Relying only
upon mere use will make the proposed enhancement apply in some cases involving a small finite
conspiracy where a facilitating e-mail substituted for a telephone call. Application of the
enhancement in that situation would not, in the DOJ’s view, fulfill the purpose of the adjustment.

C- Drug-facilitated Sexual Assault

The DOJ believes the Commission raises an important issue with respect to the appropriate
sentence for an offense involving drug facilitated sexual assault in a case where the victim
knowingly and voluntarily ingested the drug. The DOJ notes the knowing/voluntary drug
ingestion renders 21 U.S.C. § 841(b)(7) inapplicable. It believes it would be appropriate to
apply the Chapter Three vulnerable victim adjustment, set forth in §3A1.1, in this circumstance,
providing a two level increase.

22




D. Resolving Circuit Split on Application Note 12 of §2D1.1

The DOJ believes that Application Note 12 to §2D1.1 as currently written is fairly interpreted as
excluding from relevant conduct (negotiated amount) the amount of drugs that the defendant did
not intend to provide or was not reasonably capable of providing in situations where the
defendant was distributing or selling (rather than purchasing) drugs. The DOJ supports resolving
the circuit split by clarifying that the last sentence of Note 12 does not apply to situations
involving a defendant’s negotiation to purchase drugs. The DOJ opposes amending the Note to
allow defendants in reverse sting situations to argue that they did not intend to purchase or were
not reasonably capable of purchasing the controlled substances for which they negotiated.

23



Amendment No. 6 - Mitigating Role Cap

U.S. Department of Justice
Deborah J. Rhodes,
Washington, D.C.

The Department of Justice (DOJ) believes that the Commission erred by creating a maximum
base offense level for drug defendants who receive a mitigating role adjustment, and the DOJ
supports efforts in Congress to repeal the mitigating role cap.

The DOJ believes that the guidelines are correctly tied to mandatory minimum drug trafficking
statutes. It states that some observers have criticized this premise of the sentencing guidelines
scheme, arguing that this quantity-based scheme does not adequately address other relevant
sentencing factors, and the DOJ disagrees with this criticism.

The DOJ argues that absent such a mitigating role cap, federal statutes and the otherwise
applicable sentencing guidelines appropriately allow for the consideration of aggravating factors
such as the use of a gun or a defendant’s criminal history or bodily injury in appropriate cases.
Also, it states these statutes and guidelines through, for example, the so-called safety valve
exception to mandatory minimums, the guidelines’ mitigating role adjustment, and guideline
departures when a defendant provides substantial assistance in the investigation or prosecution of
another person appropriately allow for the consideration of mitigating factors.

The DOJ believes that in most cases, the quantity of a controlled substance involved in a
trafficking offense is an important measure of the dangers presented by that offense and that the
distribution of a larger quantity of a controlled substance results in greater potential for greater
societal harm than the distribution of a smaller quantity of the same substance. Further, in
establishing mandatory minimum penalties for controlled substance offenses, Congress relied on
the type of substance involved, it argues.

The DOJ strongly believes that the mitigating role cap provides an excessive windfall to minor
role defendants who are involved in large narcotics trafficking transactions. Therefore, the DOJ
believes the mitigating role cap should be repealed.

Families Against Mandatory Minimums Foundation (FAMM)
Mary Price

According to Families Against Mandatory Minimums (FAMM), the guidelines overemphasize
drug quantity as a measure of blameworthiness and frequently cannot adequately account for role
in the offense, and the mitigating role cap provides some limited relief to defendants like them.
FAMM has provided examples of defendants who received mitigating role reductions to
illustrate the kinds of defendants this cap is designed to assist.
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