






§2D1.12(b)(4) 

or material was to be used to manufacture methamphetamine, 
increase by two levels. 

[Redesignate existing §2D1.12(b)(2) (two level SOC for unlawful 
discharge or transportation) as (b)(4)] 

In addition, the DOJ notes that although the matter was not placed at issue by the Commission's 
notice seeking these comments, it believes that a sizeable enhancement under this guideline 
should not be lirrtjted to violations of§ 864 involving anhydrous ammonia. It should be 
available for any violations subject to the penalty enhancements of§ 843(d)(2)-including 
violations of§ 843(a)(6) and (7), if related to methamphetamine manufacture. The referenced 
provisions make it a crime to possess or distribute substances, materials, or equipment knowing 
or having reasonable cause to believe they will be used to manufacture a controlled substance. 
The DOJ states that an amended guideline could provide a more appropriate sentence for cases 
charged under these provisions, which may involve, for example, triple-neck flasks, heating 
mantels, non-listed chemicals, or listed chemicals. 

B. Internet Enhancement 

The DOJ states that the Internet has been used especially to sell GHB analogues such as GBL and 
1,4-butanediol, as well as substances promoted as "legal Ecstasy" (MOMA). Moreover, the DOJ 
states that the Internet has been used to promote drug-oriented "raves" and similar events, which 

• 

frequently target teenagers under the legal drinking age but who ingest "club drugs" at the events. • 
Noting the 2 level enhancement for use of a computer or the Internet in the course of promoting a 
commercial sex act or prohibited sexual conduct in §2Gl.l(b)(5), the DOJ believes that a similar 
adjustment is appropriate for the use of the computer or the Internet to facilitate drug 
transactions. The DOJ recommends that any enhancement refer to the "mass marketing of illegal 
drugs, such as through the Internet," rather than mere use of the Internet itself. Relying only 
upon mere use will make the proposed enhancement apply in some cases involving a small finite 
conspiracy where a facilitating e-mail substituted for a telephone call. Application of the 
enhancement in that situation would not, in the DOJ' s view, fulfill the purpose of the adjustment. 

C. Drug-facilitated Sexual Assault 

The DOJ believes the Commission raises an important issue with respect to the appropriate 
sentence for an offense involving drug facilitated sexual assault in a case where the victim 
knowingly and voluntarily ingested the drug. The DOJ notes the knowing/voluntary drug 
ingestion renders 21 U.S.C. § 841(b)(7) inapplicable. It believes it would be appropriate to 
apply the Chapter Three vulnerable victim adjustment, set forth in §3Al.1, in this circumstance, 
providing a two level increase. 
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D. Resolving Circuit Split on Application Note 12 of §2D1.l 

The DOJ believes that Application Note 12 to §2D1.l as currently written is fairly interpreted as 
excluding from relevant conduct (negotiated amount) the amount of drugs that the defendant did 
not intend to provide or was not reasonably capable of providing in situations where the 
defendant was distributing or selling {rather than purchasing) drugs. The DOJ supports resolving 
the circuit split by clarifying that the last sentence of Note 12 does not apply to situations 
involving a defendant's negotiation to purchase drugs. The DOJ opposes amending the Note to 
allow defendants in reverse sting situations to argue that they did not intend to purchase or were 
not reasonably capable of purchasing the controlled substances for which they negotiated . 
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Amendment No. 6 - Mitigating Role Cap 

U.S. Department of Justice 
Deborah J. Rhodes, 
Washington, D.C. 

The Department of Justice (DOJ) believes that the Commission erred by creating a maximum 
base offense level for drug defendants who receive a mitigating role adjustment, and the DOJ 
supports efforts in Congress to repeal the mitigating role cap. 

The DOJ believes that the guidelines are correctly tied to mandatory minimum drug trafficking 
statutes. It states that some observers have criticized this premise of the sentencing guidelines 
scheme, arguing that this quantity-based scheme does not adequately address other relevant 
sentencing factors, and the DOJ disagrees with this criticism. 

The DOJ argues that absent such a mitigating role cap, federal statutes and the otherwise 
applicable sentencing guidelines appropriately allow for the consideration of aggravating factors 
such as the use of a gun or a defendant's criminal history or bodily injury in appropriate cases. 
Also, it states these statutes and guidelines through, for example, the so-called safety valve 
exception to mandatory minimums, the guidelines' mitigating role adjustment, and guideline 
departures when a defendant provides substantial assistance in the investigation or prosecution of 
another person appropriately allow for the consideration of mitigating factors. 

The DOJ believes that in most cases, the quantity of a contro11ed substance involved in a 
trafficking offense is an important measure of the dangers presented by that offense and that the 
distribution of a larger quantity of a controlled substance results in greater potential for greater 
societal harm than the distribution of a smaller quantity of the same substance. Further, in 
establishing mandatory minimum penalties for contro11ed substance offenses, Congress relied on 
the type of substance involved, it argues. 

The DOJ strongly believes that the mitigating role cap provides an excessive windfa11 to minor 
role defendants who are involved in large narcotics trafficking transactions. Therefore, the DOJ 
believes the mitigating role cap should be repealed. 

Families Against Mandatory Minimums Foundation (F AMM) 
Mary Price 

According to Families Against Mandatory Minimums (FAMM), the guidelines overemphasize 
drug quantity as a measure of blameworthiness and frequently cannot adequately account for role 
in the offense, and the mitigating role cap provides some limited relief to defendants like them. 
FAMM has provided examples of defendants who received mitigating role reductions to 
illustrate the kinds of defendants this cap is designed to assist. 
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