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provisions directly addressed to use of "weapons of rmss destruction," "explosives" and 
"other lethal devices." one or m ore of INhich definitions is likely to apply to any use of 
hazmat shipment for terrorist purposes. 23 The punishrrents under these provisions 
generally are any term of years or life, or death if death results from the offense. 24 

Similarly (but unnoted by DOJ), a separates ection of the Guidelines already addresses 
these terrorist offenses, as 'Mlll as attempts and conspiracies to com nit them. Section 
2M6.1 applies to offenses involving unlawful use, transfer or possession of 'Mlapons of 
rress destruction or toxins, among other things, and if the offense involved intent to 
injure the United States, begins at offense level 42 .25 

These provisions together assure that, in any case \Nhere terrorists use a hazm at to 
accomplish their goals, they will be punished as severely as U.S. law perm its. 

2. DOJ' s proposal v.uuld result m est commonly in harsh 
sentences being imposed in cases not involving terrorism 

ACC v.uuld be unconcerned about DOJ's propos al if the new or enhanced guideline 
provisions applied only \Nhere the offender was liable under one of the antiterrorism 
statutes discussed immediately above. Un fortunately, DOJ seems equally intent on 
preventing terrorist attacks by severely punishing crim in ally culpable but otherwise 
patriotic A rrericans whose hazmat violations could potentially f acilitate a terrorist 
attack. 26 

At the outset, ACC notes that DOJ has offered no evidence of an epidem ic of such 
violations. Before the Comnission significantly changes the criminal sentences in this 
area, it is in cum bent on DOJ to offer some empirical substantiation for these changes. 
Instead, DOJ has proffered a rather academ ic comparison of hazmat versus fixed-facility 
offenses and their treatment under the Guidelines -- \Nhich as sho\Nll above is 
unpersuasive. 

23 "Weapon of mass destruction" includes "any weapon that is designed or intended to 
cause death or serious bodily injury through the release, dissem ination or impact of toxic 
or poisonous chemicals, or their precursors." Id. § 2332a(c)(2)(B). An "' other lethal 
device' means any ... device that ... has the capability to cause death, serious bodily 
injury, or substantial dam age to property through the release, dissemination or impact of 
toxic chemicals, biological agents or toxins .... " Id.§ 2332f(e)(9). 
24 E.g., id.§ 2332a(a). 
25 See Section 2M6.1 (a)(1 ). Sentences are to be increased by four levels if the offense 
results in death and by an additional four levels if it causes public disruption. Id. 
26 Actually, in some cases hazmat compliance could well facilitate a terrorist attack. For 
example, the very placards that ensure that em erg ency responders know\Nhat is 
contained in a tank truck advertise that truck's attractiveness to a terrorist. Failure to 
placard a truck v.uuld actually im pede terrorists (though it 'vWUld jeopardize first 
responders). This conundrum is now being hotly debated within the hazm at community. 
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DOJ' s goal of punishing hazmat violations th at might aid terrorists is unnecessary and 
inappropriate for at least tVv\1 other reasons: 

New hazmat rulemakings already address the problem of inadvertently helping 
terrorists. DOT recently issued a new regulation requiring hazmat shippers and carriers 
required to register with itto implement security plans and to train their em ployees on 
these plans. These requirements will help ensure that hazm at businesses recognize their 
vulnerabilities to terrorism and that they take steps both to mi ninize them and to sensitize 
their employees to them.27 Separately, the Transportation Security A dninistration has 
issued new regulations regarding govemm ental background checks and security threat 
assessments for persons seeking hazmat endorsements to their commercial drivers 
licenses.28 These steps are a far more narrowly tailored, and likely farm ore effective, 
approach to this problem than blunderbuss increases in criminal penalties. 

DOJ's approach is unfair. ACC believes DOJ goes to far in proposing to punish 
nonterrorist hazmat personnel as severely as the terrorists who attack or exploit them . As 
DOJ itself recognizes, "so many different parties (e.g., shippers, carriers, freight 
forwarders, brokers, agents and others) are routinely involved in m oving hazardous 
materials, as a practical matter no single party can be exclusively responsible for its 
safety." 29 In our view, this complexity and diffusion of responsibility is exactly why the 
Corrrnission should not dramatically increase the criminal penalties potentially 
associated with hazmat transport. With so many people filling differing and 
interdependent roles, it v.ould be too easy, in the event a terrorist exploited the system , 
for innocent or at least non-intentional conduct to be elevated to the level of crim e; too 
easy for a less culpable person to become the fall guy for the conduct of the terrorist. The 
Corrrnission should not exacerbate that problem. 

Even v.orse, DOJ appears to be using the foregoing purposes as a convenient opportunity 
to hike the sentences applicable to anyone convicted of a hazm at crime, without regard to 
whether the offense could even theoretically have served to assist a terrorist. ACC is 
gravely troubled by this prospect. While it is impossible to predict the future probability 
of terrorist attacks involving hazm ats, it seems undeniable that they will be highly 
infrequent relative to the num ber of times hazmat crimes will occur for reasons 
unassociated with terrorism. Thus, the predominant effect of DOJ's proposal v.ould be to 
harshly punish hazmat offenders whose offenses had no connection with terrorism . For 
the reasons discussed above, ACC believes such offenses are already subject to sufficient 
sanction and likely will be even further sanctionable under pending legislation. 

27 68 Fed. Reg.14510 (March 25, 2003). 
28 68 Fed. Reg. 23852 (May 5, 2003). 
29 Annual Submission of the Department of Justice to the Com nission (August 1, 2003), 
at 16. 
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C. A Separate H azmatGuideline Is Particularly O bjectionable 

ACC is especially opposed to the creation of a new guideline applicable only to 
hazardous materials. Entirely apart from the appropriateness or equities of the sentences 
that might be handed down under it, establishm entof such a free-standing guideline 
w:iuld greatly complicate the job of organizations attem pting to implement an effective 
compliance system . Presumably the separate guideline w:iuld have its own concept of 
such a system, and any business involved in hazardous materials transportation w:iuld 
then need to implement, and integrate, its generic organizational and hazm at Guidelines 
compliance programs. Even a business that does nothing but hazm at transport w:iuld 
need two compliance programs, one for its hazmat-regulated activities and one f or the 
balance of its federally-regulated activities (e.g., tax, corporate, antitrust). 

ACC appreciates this opportunity to com ment on these tw:i aspects of the instant notice. 
If you have any questions, please do not hesitate to contact the undersigned at 703-7 41-
5166. 

Sincerely, 

Attachment A: Responsible Care Fact Sheet 

James W. Conrad, Jr. 
Counsel 

Attachment B: Testimony of ACC in connection INith the Com rrission's November 14, 
2002 public meeting. 
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Attachment A 

Fact Sheet 
Responsible Care® 
Contact: Lisa S. Grepps at703-741-5842 
2003 

SUMMARY 

May 1, 

The chemical industry applies its tremendous knowledge and technologies tom ake life 
better, healthier and safer- not only in the products it m anufactures, but in the processes 
by wiich it operates. For the past 15 years, the industry's Responsible Care initiative has 
guided the industry's performance by addressing issues that go beyond the bottom line 
and resonate on a personal level: the safety and well-being of em ployees and 
comrrunities; enhanced security; environm ental quality; and con sum er protection. By 
focusing on these values, Responsible Care has elevated the chem ical industry- greatly 
improving its environmental performance and making it the safest mrkplace in the 
United States. To follow through on its com rritrnent to continuous performance, the 
chemical industry must regularly set new, more stringent goals for its performance. This 
year, ACC mermers considerably raised the bar for the industry by adopting a num ber of 
enhancements to Responsible Care. 
DETAILS 

Responsible Care continues to strengthen i ts commitments and enhance the publ ic 
credibility of the industry.New program enhancements adopted by the American 
Chemistry Council as a condition of membership include: 

• A Responsible Care Management System (RCMS). Responsible Care is 
moving beyond codes of management practices to achieve better EHS 
performance and obtain more business va lue for our members and partners. The 
RCMS replaces the current practice of applying six codes with a combined 106 
management practices (e.g., community awareness and emergency response, 
distribution, employee health and safety, pollution prevention, process safety and 
product stewardship). Instead, relevant aspects of the existing codes are 
subsumed into a RCMS that is based on effective management practices of 
leading private sector companies, initiatives developed through the Global 
Environmental Management Initiative, International Standards Organization and 
other bodies, and requirements of national regulatory authorities. The framework 
for the RCMS includes such areas as Policy & Leadershi p; Planning; 
Implementation, Operation & Accountability; Performance Measurement & 
Corrective Action; and Mana gement Systems Review. 

• Independent Third-Party Certification. A credible, independent third party 
will certify that each Responsible Care company has a RCMS in place. The 
mandatory certification will be conducted at company/business group 
headquarters and chemical facilities on a regular cycle. The RCMS provides the 
framework and content for the identificati on and implementation of management 
systems elements that enable conti nuous improvement in all aspects of 
Responsible Care implementation. 
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Performance Measures. Responsible Care has a set of uni form industry wide 
metrics to measure i ndividual company and industry performance through the 
program. The measures will enable member and partner companies to identify 
areas for continuous improvement and provide a means for the pub! ic to track 
individual company and indu stry performance in an accessible and transparent 
way. The measures address performance ac ross a broad range of issues including 
economics, environment, heal th, safety, security and products. 

Security Code. Safety is an inherent part of how the chemi cal industry does 
business. In fact, the industry's practices and procedures have made it the safest 
industry in the country. The Security Code is designed to help companies 
enhance this long-standing safety cu Iture, safeguard their facilities and 
surroundi ng communi ties, and continuously improve their security performance. 
It provides a framework for companies to check potential vulnerabilities, act on 
them and have an independent third part y verify that security enhancements 
have been made. Since the security of ou r companies, communities and nation is 
so critical, implementation of this code is man datory for ACC members. 

Responsible Care 14001. The Responsible Care 14001 certification process 
combines ISO 14001 and Responsible Care an d allows participating organizations 
to gain accredited certificates for both ISO 14001 Environmental Management 
Systems and Responsible Care Manage ment Systems in a single audit. 
Responsible Care 14001 certification is an option for companies that may be 
required by customers or other parties to gain ISO 14001 certification, but want 
to also gain credit for their existing Responsible Care activities that go beyond 
the scope of an environmental management system such as o ccupational health 
and safety, product stewards hip, community outreach and transportati on safety 
activities. 
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Attachment B 

STATEMENT OF JAMESW . CONRAD, JR., ESQ. FOR THE AMERICAN CHEMISTRY 
COUNCIL TOTHEADVI SORYGROUPON ORGANI ZATIONALSENTENCI NG GUIDELINES 

TO THE UNITED STATES SENTENCING COMMISSION 
RELATED TO THE REVIEW OF CHAPTER EIGHT OF THE 

U.S.SENTENCI NG GUIDELINES 
NOVEMBER 14, 2002 

Good rmrning, my name is Jarres Conrad, counsel v.ith the American Chemistry Council. On behalf 
of the Council, I thank you for the opportunity to testify today before the Advisory Group on 
Organizational Guidelines to the United States Sentencing Com mission. 

The American Chemistry Council represents the leading companies engaged in the business of 
chemistry. Council members apply the science of chemistry to make innovative products and services 
that make our lives better, healthier and safer. The business of chemistry is a $460 billion-a-year 
enterprise and a vital part of our nation's economy. It is the nation's #1 exporting sector, accounting 
for 1 O cents out of every dollar in U.S. exports. Chemistry companies invest more in research and 
development than any other industry. 

The Council submitted written com rrents to the Advisory Group on May 16 and October 11 of this 
year. We have explained our views in some detail in these comrrents, including our responses to some 
of the specific questions posed by the Advisory Group. I 'M'.luld like to highlight some irq>ortant 
principles for you today. 

The Advisory Group has initiated the action called for by Congress in Sarbanes-Oxley. 

In Section 805(a)(5) of the Sarbanes-Oxley Act of 2002, Congress directed the Commission to ensure 
that the Guidelines "are sufficient to deter and punish criminal rrisconduct." At least with respect to 
those elements of the Guidelines establishing th e criteria for an effective com pliance assurance 
program, the Advisory Group is air eady considering this question. Sarbanes-Oxley does not call for a 
separate or new review: you are sim ply ahead of schedule. 

The Guidelines should continue to focus on crimi nal conduct in the context of criminal 
sentencing. 

The Commission is charged v.ith promulgating "detailed guidelines prescribing the appropriate 
sentences for offenders convicted of federal crimes." The courts use the Guidelines to sentence those 
convicted of crimes. The purpose of the Guidelines, therefore, is to "further the basic purposes of 
criminal punishment: deterrence, incapacitation, just punishment, and rehabilitation." The 
Comrrission should not stray from this mission. The Guidelines should not be expanded to address 
general issues of corporate social responsibility or et hies that are not governed by criminal laws or that 
are not directly relevant to crim inal sentencing. 

The Council's members strongly believe in ethical behavior and responsible social conduct. However, 
the Commssion is tasked to address criminal conduct, not prorrulgate a code of ethics. Any suggested 
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changes to the Guidelines mist be evaluated in the very serious criminal sentencing context in wiich 
the Guidelines are used. 

The Guidelines should not be used to encourage organization to foster "ethical cultures" to ensure 
coni>liance with the "intent' of the law as opposed to "technical com pliance." Our members certainly 
support ethical conduct by organizations, and recognize that encouraging organizations to create an 
"ethics infrastructure" that goes "beyond com pliance" with criminal law is a laudable goal. Ho~ver, 
that is not the function of th e Sentencing Com rrission. Establishing criminal sentences based on 
ethical judgments \Mluld effectively be creating new federal crimes, a course of action that lies within 
the jurisdiction of Congress, not the Com mission. The focus of the Guidelines should remain on 
systems that assure compliance with legal requirements, not ethics programs that may focus on 
ini>ortant questions in a wider dom ain. Th is is particularly true given that there is no agreed-upon set 
of ethical criteria against wiich organizations can be measured and that can be the basis for setting 
criminal penalties. 

Any changes to the Guidelines should be based on objective ev idence and a demonstrable need 
for change. 

Any suggested changes to the Guidelines should be based on facts, not theory. Thousands of 
organizations have invested significant resour ces implementing compliance systems based on the 
Guidelines. Yet, are unaware of any actual data or other evidence in the public record showing 
deficiencies in the Guidelines that need correcting. On the c ontrary, as the Com rrission has noted, the 
"organizational guidelines have had a tremendous ini>act on the implementation of compliance and 
business ethics programs over the past ten years." The Advisory Group should follow the adage: "If it 
ain't broke, don't fix it." Material changes should only be considered after finding the Guidelines are 
fla~d and that the user com rrunity is demanding changes. 

Some may say that something must be done because of the alleged crim inal activities and corporate 
governance scandals that currently are high-visibility issues. Ho~ver, the mere existence of alleged 
illegal or unethical conduct in some organizations does not mean that the Guidelines ~re at fault or 
that changing the Guidelines \Mluld have produced a different result. Chang es to the Guidelines should 
be based on objective evidence that the Guidelines have not established adequate criteria for effective 
coni>liance systems, not on general concerns about unethical conduct. 

The Guidelines must remain flexible, practical and generally applicable to all organiz ations in all 
sectors. 

The Guidelines currently offer the flexibility needed to allow organizations of all sizes and types to 
ini>lement effective compliance programs. Any proposed changes to the Guidelines should take into 
account the small and medium-sized organizations that are the vast majority of U.S. businesses. This 
is not a theoretical concern. The Com rrission's sbtistics reveal that in FY 2000, some 87% of 
organizations sentenced under Chapter 8 had fe~r than 200 employees, wiile approximately 65% of 
all sentenced organizations had feW:r than 50. W hatever obstacles small and medium-sized businesses 
face will not be lessened by increasing the level of detail or com plexity in the Guidelines. Further, 
attempting to create unique provisions in the Guidelines for small and medium-sized businesses \Mluld 
require the Sentencing Com mission to be able to discern wiich obstacles are unique to such businesses 
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and to draw arbitrary lines between which businesses \Mluld "qualify" for any unique provisions and 
which \Mluld not. 

The "best practices" developed by sophisticated co lllJanies, consulting firms or academia should not 
become the model for what all organizations m ust undertake. While smaller organizations should 
follow the Guidelines, they should not be potentially subject to greater crim inal penalties if they cannot 
illlJlement the "best practices" of large enterprises. Indeed, "raising the bar" m ight only serve to 
discourage organizations from illlJlementing effective compliance assurance systems. 

The Guidelines already provide sufficient guidance on designing, implementing or auditing 
compliance systems. 

Some commenters have suggested that the Guidelines should include more detailed guidance on 
designing, implementing or auditing compliance systems. These suggestions, however well-
intentioned, are misplaced. The Guidelines should remain generic and applicable to all organizations. 

There is no evidence of a "m arket need" for the Comrrission to provide detailed implementation 
guidance. There has been a proliferation of secto r-specific, public, private, national and international 
guidance documents and standards on compliance assurance, many of which we surveyed in our May 
16 comments. This vast literature is already availa ble to the user com rnunity. Indeed, it is not the 
function of the Comrrission to provide such general educational assistance through the Guidelines, 
since the failure of an orga nization to conform to the Guidelines can have direct implications in the 
criminal sentencing context. 

Moreover, if the Commission were inclined to provide more detail on compliance programs, the 
practical impact of that effort must be carefully weighed. The available specific guidance on 
COlllJliance programs continues to be refined and tailored to the needs of specific areas of regulation. 
For example, several Federal agencies have already developed sector-specific guidance or even 
regulations on compliance management systems. Adding detail to the Organizational Guidelines 
could create conflicts with these other efforts, leading to practical implementation problems. 

The Guidelines do not need to provide more detail on "corporate governance." 

It is no secret that corporate governance is a signi ficant topic of public interest, and that there are 
several major legislative and regulatory initiatives that are making significant changes to corporate 
governance. Not the least of these are the new requi rements just created by Congress in the Sarbanes-
Oxley Act of 2002 and are being im plemented by various regulatory and self-regulatory bodies such as 
the Securities & Exchange C ommission, the New York Stock Exchange and the National Association 
of Securities D ealers. 

Adding specific corporate governance responsibilities in the Guidelines at this time could create 
conflicts with the flood of new requirem ents already being generated. For exam pie, the Guidelines 
should not provide detail on the responsibilities of boa rds of directors or equivalent governance bodies 
in overseeing compliance programs. Not all organizations, particularly smaller ones, have such 
governance bodies, and the Guidelines already em body the principle th at compliance programs should 
be supervised by "high level" personnel. Further, specifying the responsibilities of particular functions 
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associated with corporate governance (e.g., CEO or CFO}, expanding the definitions of "high level 
personnel," or providing additional comments on 'Mlat is intended by "specific individual(s} within 
high-level personnel of the organization" IM'.luld decreas e the flexibility that is currently an outstanding 
feature of the Guidelines . These are all issues that are already topics of considerable federal 
legislative, regulatory and self-regulatory attention . 

To provide one last exam pie, more specificity on 'Mlistleblower protection is not necessary. W e agree 
that whistleblowers rrust be completely protected from acts of retribution. However, the Guidelines 
already clearly state that internal reporting should be without fear of retribution . Further, many 
statutes already provide specific 'Mlistleblower protections. Adding more specific 'Mlistleblower 
provisions in the Guidelines rright either create conflicts with existing substantive laws or be 
duplicative, or even create loopholes that m ight result in less protection. 

It is not the function of the Se ntencing Comrrission to create new corporate governance rules. That is 
properly the province of Congress and the numerous regulatory bodies that have been delegated the 
authority to promulgate and enforce regulations on this topic. The flurry of legislative and regulatory 
activity demonstrates that there is not a "gap" that the C onTT1ssion rrust fill . As the legal requirements 
on corporate governance are revised and expanded, organizations that implement compliance 
assurance systems that conform to the criteria in the Guidelines will necessarily have to include those 
new requirements in their systems. Therefore, without any modification to the Guidelines them selves, 
any new corporate governance requirem ents will become elements of an effective compliance 
assurance system. 

Thank you again for the opportunity to speak today. I IM'.luld be happy to answer any questions you 
may have, and look forward to participating in this afternoon's sessions. 
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