


cap”). The Department has supported, and continues to support efforts in Congress to repeal the
mitigating role cap.

In 1987, the Sentencing Commission tied the sentencing guidelines for drug trafficking
offenses to the quantity of drug associated with the offense. The guidelines call for base offense
levels ranging from level six to level 38, based on two level increments determined by the
quantity of drugs trafficked by the defendant. The guidelines are tied — correctly we believe — to
the applicable mandatory minimum drug trafficking statutes. The amount of controlled
substance that triggers a mandatory minimum in a given case corresponds to a particular base
offense level. For example, 100 grams of heroin triggers a mandatory minimum sentence of five
years and is tied to a base offense level of 26, with a corresponding sentence of 63-78 months for
a first offender. Congress, in 21 U.S.C. § 841, specified the quantity thresholds that trigger
mandatory minimum sentences. Some observers, have criticized this premise of the sentencing
guidelines scheme, arguing that this quantity-based scheme does not adequately address other
relevant sentencing factors. We disagree with this criticism.

We continue to believe there is no need for a mitigating role cap. Absent such a cap,
federal statutes and the otherwise applicable sentencing guidelines appropriately allow for the
consideration of aggravating factors such as the use of a gun or a defendant’s criminal history or
bodily injury in appropriate cases. Also, these statutes and guidelines — through, for example, the
so-called safety valve exception to mandatory minimums, the guidelines’ mitigating role
adjustment, and guideline departures when a defendant provides substantial assistance in the
investigation or prosecution of another person — appropriately allow for the consideration of
mitigating factors.

The purpose of the mitigating role cap was supposedly to reduce further the impact of
drug quantity on the sentence as a measure of the seriousness of a drug-trafficking crime. We
continue to believe that, in most cases, the quantity of a controlled substance involved in a
trafficking offense is an important measure of the dangers presented by that offense. Assuming
no other aggravating factor in a particular case, the distribution of a larger quantity of a
controlled substance results in greater potential for greater societal harm than the distribution of a
smaller quantity of the same substance. Further, in establishing mandatory minimum penalties
for controlled substance offenses, Congress relied on the type of substance involved. Thus, the
most serious drugs of abuse carry the highest statutory penalties, regardless of whether violence
or other criminal activity is present in a particular case.

In addition, we strongly believe the “mitigating role cap” provides an excessive windfall
to minor role defendants who are involved in large narcotics trafficking transactions. For
example, a minor role defendant in a 150-kilogram cocaine transaction will have his offense level
reduced from 38 to 28 under the “mitigating role cap,” thereby reducing the defendant’s
guideline range (assuming no criminal history) from 235-293 to 78-97 months incarceration.
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Such an extensive sentencing reduction is not appropriate, especially since a minor role
defendant in a 3-kilogram cocaine transaction would also end up with an offense level of 28.
The minor role defendant in a 150-kilogram transaction should not be placed in the same
sentencing position as a minor role defendant in a 3-kilogram transaction.

In sum, we continue believe the mitigating role cap should be repealed.

HOMICIDE AND ASSAULT

1. Homicide Offenses

We commend the Commission both for the amendments passed last year relating to
involuntary manslaughter offenses and for agreeing to consider the issue of homicide and assault
further this amendment year. As we have stated on several occasions, we believe the guideline
penalties for all homicide, other than for first degree murder, are inadequate. While the number
of homicides prosecuted in federal court is relatively small because of the limitations of federal
jurisdiction, the relevant guidelines are extremely important because of the seriousness of the
crimes.

The guidelines for second degree murder and attempted murder are particularly
problematic. We believe that a defendant who accepts responsibility for a second degree
murder, regardless of criminal history category, should receive a sentence of approximately 15
years imprisonment. We thus think the Commission should increase the base offense level for
second degree murder to offense level 38.

First and second degree murder have much in common under federal law. Both are the
"unlawful killing of a human being with malice aforethought." 18 U.S.C. § 1111(a). The
difference in the two degrees of murder is that the more serious form is accomplished with
premeditation or in the perpetration of certain enumerated felonies. However, the presence or
absence of premeditation is a jury matter that sometimes turns on fine distinctions; in many
cases, the difference turns on the degree of intoxication (which may negate the existence of
premeditation). Because both are extremely serious offenses, the relatively low guideline
sentence for second degree murder fails adequately to recognize the similarity between the two
crimes or the maximum life sentence available for second-degree murder. The inadequate
guideline sentence for second degree murder also creates a significant gap with the mandatory
life sentence applicable to first degree murder.

For voluntary and involuntary manslaughter offenses, we believe the Commission should
increase the base offense levels to create an appropriately tiered system of punishment. Qur
basic principle is that first degree murder should result in a life a sentence; second degree murder

-38-



should result in at least a 15 year sentence; voluntary manslaughter should result in at least a five
year sentence; and involuntary manslaughter should result in some imprisonment. Based on this
and in light of the statutory maximum penalties set by Congress for these various offenses, we
believe the Commission should provide a base offense level of 28 for voluntary manslaughter
and a base offense level of 26 for involuntary manslaughter offenses involving the reckless
operation of a means of transportation. We also believe, in response to the issues for comment,
that enhancements for the use of a weapon and the use of a firearm are appropriate.

II. Attempted Murder

We have previously expressed our concern about how attempted murder is treated under
the current guidelines, especially where the attempt, had it been successful, would have caused
the death of many people (e.g., a bomb on a plane, ship, subway, in a federal building, etc.). In
cases where the attempt may not have been successful because of bad design or interruption by
law enforcement or a good Samaritan, the defendant should be sentenced close to the level which
would have been applicable had he been successful. Elsewhere in the guidelines, an attempt is
typically treated three levels lower than the underlying offense under §2X1.1(b)(1). However,
"attempted murder" can be 15 levels lower than the underlying crime, pursuant to §2A2.1. We
think this is something that the Commission appropriately is reexamining.

We support a base offense level of 36 for attempted murder, if the object of the offense
would have constituted first degree murder. This is seven offense levels below that for first
degree murder, and if a defendant accepts responsibility for such a crime, would lead to a
sentence of roughly 11 years imprisonment in Criminal History Category I and up to the statutory
maximum penalty of 20 years under Criminal History Category V1. For attempts to commit
second degree murder, we belicve the base offense level should 30, which is eight levels below
our recommended base offense level for second degree murder and which would result in
sentences of roughly six years to 11 years (depending on criminal history category) for offenders
who accept responsibility.

III. Obstructing or Impeding Officers — §2A2.4 — and the Official Victim Enhancement — §3C1.1

Section 1108(e) of the 21st Century Department of Justice Appropriations Authorization
Act (the "Act"), Pub. L. 107-273, directed the Commission to review and amend the guidelines to
provide an appropriate sentencing enhancement for offenses involving influencing, assaulting,
resisting, impeding, retaliating against, or threatening a Federal judge, magistrate judge, or any
other official described in section 111 or 115 of title 18. In response, the Commission has
proposed increasing the base offense levels for offenses involving obstructing or impeding
officers (§2A2.4), providing a specific offense characteristic if injury occurs, and also increasing
the enhancement for the "Official Victim" adjustment (§3C1.1) from three levels to six levels.
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We fully support these increases. While the increases will only be applicable in a handful
of cases every year, we believe they are of particular importance because the crimes involved
often attack or retaliate against the authority of the law and those who enforce it. In response to
one of the issues for comment, we believe that obstructing or impeding an officer should be
treated much more closely to aggravated assault. We do not, though, believe it is justified to
differentiate cases based upon distinctions made in §3A1.2(a) and (b). In fact, such an approach
would appear to minimize the significance of an assault upon a law enforcement officer or prison
guard when done in a manner creating a substantial risk of serious bodily injury as compared to
an offense of conviction motivated by the victim's status as a government officer or employee.
We do believe there should be an invited upward departure if the assault or threatened assault
involved family members of the official victim or if many official victims are placed in peril."

MISCELLANEOUS AMENDMENT PACKAGE

We sincerely appreciate the Commission’s ongoing efforts to address minor and technical
issues through the annual miscellaneous amendments package. We support the package but have
comments on several of the pending miscellaneous amendment proposals.

I. Multiple Victim Rule in Fraud/Theft Cases — Supart B

Subpart B would expand the special multiple victim rule in §2B1.1, Application Note
4(B)(ii), to include privately owned mail boxes. The proposal is sound and we support it,
although we think it should go further. The proposal does not clearly apply to theft of material
for delivery by private or commercial interstate carriers (i.e., courier services), even though such
private carriers often are used in lieu of the United States mail to send or receive correspondence
and other material in interstate or international shipments. Other substantive sections of the
United States Code cover fraud involving either the United States mail or courier services (see 18
U.S.C. § 1341), as well as theft from the United States mail (18 U.S.C. § 1708) and theft from
interstate shipment (18 U.S.C. § 659).

To ensure that the multiple-victim rule extends to both types of delivery, we recommend
that the proposal be revised, in pertinent part, to read as follows: *. . . or any other thing used or
designed for use in the conveyance of United States mail or any matter or thing to be sent or
delivered by a private or commercial interstate carrier to multiple addresses, whether such

14The Commission proposes amending Application Note 5 of §3A1.2 to provide that an
upward departure may be appropriate if "the official victim is an exceptionally high-level official,
such as the President” etc. We believe that rather than limiting this upward departure to those
rare situations involving "an exceptionally high-level official," an upward departure may be
appropriate in any instance where the assault or threatened assault results in the disruption of a
governmental function.
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thing is privately owned or owned by the United States Postal Service . . .” (Changes in bold).
This revision, which incorporates Option 2 of the Commission proposal, would track the
language of 18 U.S.C. § 1341 to ensure coverage of both privately owned mail boxes and
privately owned collection boxes, delivery vehicles, and related collection mechanisms for
courier service packages.

II. Use of a Minor in Crimes of Violence — Subpart D

Subpart D addresses the new offense, created by the PROTECT Act, of using a minor in a
crime of violence, 18 U.S.C. § 25. The new crime provides a maximum penalty of double that of
the underlying crime for a first offense and triple for subsequent convictions. Currently, the
guidelines provide a two level adjustment for this conduct, §3B1.4. The Commission proposes a
new guidelines section, §2X6.1, which would provide an increase of either two, four, or six
levels above the offense level for the underlying offense. We believe §2X6.1 should provide at
least a three level increase above the offense level for the underlying offense. We believe
Congress, in enacting § 25 and the PROTECT Act as a whole, intended greater protections for
children. Section 25 provides a dramatic increase in the maximum statutory penalty, and if the
Commission provides no additional increase in penalty beyond current law, we think the will of
Congress will not have been followed. In response to the issue for comment, we believe §3B1.4
should be amended to provide a similar three level increase.

III. Double Counting in Certain Firearms Cases — Subpart J

The Commission requests comment regarding application of the guidelines in cases in
which the defendant (1) is convicted under 18 U.S.C. 922(g) (felon in possession), (2) is an
armed career criminal under §4B1.4, and (3) is also convicted under 18 U.S.C. § 924(c) (use of a
firearm during a drug trafficking offense or crime of violence). Three options are proposed for
addressing this circumstance: (1) leave §4B1.4 in its present form; (2) include an exception in
§4B1.4, like that in §2K2.4, that provides that the guideline sentence is the term of imprisonment
required by statute; or (3) include the exception, but also add a note that suggests an upward
departure when the application of the exception may result in a guideline range that produces a
total maximum penalty that is less than the range that would have resulted from applying the
enhanced offense level and criminal history category.

We believe an exception is generally not warranted here, because the circumstances are
unlike those, described in the issue for comment, where the defendant is simply convicted of a
violation of only 18 U.S.C. § 924(c). In that latter situation, with the exception, the defendant
still receives an enhanced penalty — pursuant to § 924(c) — for the aggravated circumstance of
using the gun in a crime of violence or controlled substance offense. In the case being
contemplated here, the defendant has acted illegally and been convicted both of possessing the
gun as a felon with a serious criminal background and in addition of using the gun in the
commission of a crime of violence or controlled substance offense. We think a penalty over and
above that provided by § 924(c) is warranted in light of the defendant’s felon status.
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MANPADS AND OTHER DESTRUCTIVE DEVICES

I. MANPADS. Destructive Devices, and Chapter Two, Part K

Portable rockets and missiles are a category of destructive device that pose a particular
risk to the public due to their range, accuracy, portability, and destructive power. Included within
this category of devices are MANPADS (man-portable air defense systems) and similar weapons
that have been used by terrorists; for example, in the 2002 attack in Kenya on an Israeli aircraft
(using a shoulder-fired missile). They have the ability to inflict death or injury on large numbers
of persons if fired at a building, aircraft, train, or similar target. Even if death or injury does not
result from such an attack, there may be significant economic consequences and adverse effects
on public confidence in the transportation or other industries. For example, if a MANPAD were
fired at a commercial aircraft, but no casualties resulted, the news alone that an attempted attack
had occurred would likely severely harm the airline industry and create a potential domino effect
on industries involved in other forms of transportation.

MANPADS and similar weapons are currently highly regulated under the National
Firearms Act (“NFA"), 26 U.S.C. Chapter 53, and the Gun Control Act of 1968 (“GCA”), 18
U.S.C. Chapter 44. Under the NFA, such weapons are classified as “destructive devices.” See
26 U.S.C. § 5845(f). Currently, the sentencing guidelines provide for a two level increase to the
base offense level applicable to unlawful possession and certain other offenses involving NFA
weapons, if the offense involves a destructive device. However, the sentencing guidelines do not
provide for an increase specifically addressing MANPADS and similar weapons. See §2K2.1.
As a result, an offender who unlawfully possesses a MANPAD could face a guideline offense
level of 20, which requires only 33-41 months of imprisonment if the defendant is in Criminal
History Category L.

We believe individuals who are convicted of possessing MANPADS and similar weapons
should be treated much more severely than the current sentencing guidelines allow. Therefore,
we support an increase to a 15-level enhancement for the unlawful possession of portable rockets

or missiles or devices for use in launching a portable rocket or missile in the proposed new
§2K2.2(b)(3)(A)."”

The unlawful possession of other destructive devices also poses a danger to public safety
that warrants more severe punishment than that under the current sentencing guidelines. In the
case of all destructive devices other than portable rockets or missiles, we support the highest

1*We note that our original proposal limited the MANPADS increase to portable rockets
or portable missiles. We continue to recommend that the proposed amendment be changed to
apply the portability criterion to rockets and missiles.
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appropriate increase in the proposed new §2K2.2(b)(3)(B) and believe that it should be a six to
nine level enhancement. We also believe that there should be no limitation on the cumulative
offense level in §2K2.1 to prevent an inappropriately low offense level from becoming the
ceiling in a particular case.

II. Issues for Comment

The Commission requests comment regarding whether 18 U.S.C. § 1993(a)(8), relating to
attempts, threats, or conspiracies, to commit any of the substantive terrorist offenses in 18 U.S.C.
§ 1993(a), should be referenced in Appendix A (Statutory Index) to §2A5.2 (Interference with
Flight Crew Member or Flight Attendant; Interference with Dispatch, Operation, or Maintenance
of Mass Transportation Vehicle or Ferry) rather than, or in addition to, §2A6.1 (Threatening or
Harassing Communications). Similarly, the Commission requests comment regarding whether
any or all of the substantive criminal provisions of 18 U.S.C. § 32 should be referenced only to
§2A5.2. We agree that there should be cross references, which would allow for the most
applicable sentencing guideline to be chosen for a particular case. For the same reason, we do
not believe that § 32 offenses should only be referenced to §2A5.2. There are numerous
subsections in section 32 and the most appropriate guideline should be available to the court.

The Commission also requests comment regarding whether there should be a cross
reference to §2A5.2 or §2M6.1 in any guideline to which offenses under 18 U.S.C. §§ 32, 1993,
and 2332a are referenced, if the offense involved interference or attempted interference with a
flight crew, interference or attempted interference with the dispatch, operation, or maintenance of
a mass transportation system (including a ferry), or the use or attempted use of weapons of mass
destruction. We think there should be such cross references for the reasons stated above. '

1The Commission also seecks comment on whether the "destructive device" definition at
Application Note 4 of §2K2.1(Unlawful Receipt, Possession, or Transportation of Firearms or
Ammunition; Prohibited Transactions Involving Firearms or Ammunition) should be amended.
According to the issue for comment, practitioners have commented that it is unclear whether
certain types of firearms qualify as "destructive devices". We do not believe the definition is
unclear and therefore do not think an amendment is necessary.
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