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' 513 U.S. 1128 (1995); United States v. Ahmad, 101 F.3d 386 (5th Cir. 1996); United States v. Hanousek,
176 F.3d 1116 (9th Cir. 1999), cert. denied, 528 U.S. 1102 (2000). WLF has also argued in court briefs
and in communications to the Commission that prison sentences mandated by the guidelines for
environmental offenses are draconian, arbitrary, flawed, and the result of double-counting the offense
characteristics. Most recently, WLF represented three small U.S. seafood dealers, two of whom were
each sentenced under the guidelines as first offenders to a draconian 97 months in prison for importing
seafood in violation of the Lacey Act because the seafood was shipped in plastic bags instead of carboard
boxes. The Honduran seafood exporter also received a 97-month sentence. See McNab v. United States,
331 F.3d 1228 (11th Cir. 2003), cert. denied, 2004 U.S. LEXIS 1041; 72 U.S.L.W. 3535. See also Tony
Mauro, "Lawyers Seeing Red Over Lobster Case," LEGAL TIMES (Feb. 16, 2004) (copy attached hereto).

WLF has also urged the Commission and its advisory committees to operate in a transparent
manner when formulating Commission policy and guidelines with respect to corporate environmental
offenses, and has taken the Commission to task and to court for failing to do so. See Washington Legal
Foundation v. U.S. Sentencing Comm'n, 17 F.3d 1446 (D.C. Cir. 1993); Washington Legal Foundation v.
U.S. Sentencing Comm'n, 89 F.3d 897 (D.C. Cir. 1996).

More pertinently, WLF submitted comments to the Advisory Group on Organizational Guidelines
on May 20, 2002, outlining our general concerns about the organizational guidelines, and further noting
our concerns that the Advisory Group did not include any in-house counsel or other corporate officer with
first-hand experience with the operation of corporate compliance programs. Instead, the group consisted
of primarily those professionals who, although knowledgeable of compliance programs, may have a

‘ different interest or perspective in evaluating such programs.

In addition, WLF's Legal Studies Division has published numerous studies, reports, and analyses
on corporate criminal liability and related issues. See, e.g., Joe D. Whitley, et al., The Case For
Reevaluating DOJ Policies On Prosecuting White Collar Crime (WLF Working Paper, May 2002);
George J. Terwilliger, IIl, Corporate Criminal Liability: A Handbook For Protection Against Statutory
Violations (WLF Monograph, 1998); William C. Hendricks, III and J. Sedwick Sollers, I, Corporate
Vicarious Criminal Liability (WLF Contemporary Legal Note, April 1993); Alan Yuspeh, Developing
Compliance Programs Under The U.S. Corporate Sentencing Guidelines (WLF Contemporary Legal
Note, July 1992); Irvin B. Nathan and Arthur N. Levine, Understanding And Complying With The U.S.
Corporate Sentencing Guidelines (Contemporary Legal Note, May 1992); Joseph R. Creighton, New
Corporate Sentencing Guidelines Are Vulnerable To Constitutional And Statutory Non-Compliance
Challenges (WLF Legal Backgrounder, March 6, 1992).

WLF Comments

1. Proposed Expansion of an Effective Compliance Program to Include " Violations of
Law' Beyond Criminal Conduct.

Under Chapter 8 of the Sentencing Guidelines, the range of a fine that may be imposed on an



U.S. Sentencing Commission
March 15, 2004
Page 3

organization found guilty of a criminal offense is essentially computed by first determining the base fine,
which generally involves a determination of the seriousness of the offense, and then multiplying the fine
by the "Culpability Score" as determined under Section 8C2.5. The culpability score may be reduced by
three points, under certain conditions, if the organization has an "Effective Program to Prevent and Detect
Violations of Law." Section 8C2.5(f).

Heretofore, the Commission defined an "effective program to prevent and detect violations of
law" in Application Note 3(k) to include seven characteristics, and defined "violations of law" to mean
“"criminal conduct." Application Notes 3(k) and 3(k)(1). Now, however, the Commission proposes to
remove the definition of "effective compliance program" from its current location in the Application
Notes and place it in a new stand-alone guideline. More troubling, however, the Commission proposes to
broaden the definition of "violations of law" well beyond criminal conduct, and require that an effective
compliance program be able to "prevent and detect” violations of any law, including civil and regulatory.
In pertinent part, the Commission proposes to define "violations of law" to mean "violations of any law,
whether criminal or noncriminal (including a regulation), for which the organization is, or would be,
liable." Proposed Application Note 1 to Section 8B2.1.

WLF objects to this gross expansion of "violations of law" to include civil and regulatory
offenses as unfair, unwarranted, and burdensome. If an organization were placed on probation, it would
also involve the expenditure of scarce judicial resources to monitor an organization's compliance with
non-criminal laws and regulations. Accordingly, WLF urges the Commission not to expand the definition
of "violations of law" to include non-criminal conduct and offenses.

It has been estimated that there are over 300,000 federal regulations that subject a company to
criminal liability, and that civil and administrative laws and regulations at both the federal and state level
are countless. See Comments of the Association of Corporate Counsel at 3 (March 1, 2004). Civil and
administrative violations do not involve criminal conduct and may occur inadvertently, despite the best
compliance programs. Accordingly, organizations should not be penalized for failing to have a
compliance program that, while otherwise effective in deterring and preventing criminal violations, is not
designed to ferret out and prevent all manner of minor and trivial regulatory infractions. For example,
under the proposed guideline, a company could be found not have an effective compliance program
simply because there were inadvertent, minor, and non-harmful exceedences of emission or discharge
limits under environmental regulations which would be comparable to driving a car 36 mph in a 35 mph
zone. Indeed, an employee driving a company car in excess of the speed limit would disqualify the
compliance program, as would other minor regulatory violations, such as allowing more persons in an
office elevator or cafeteria than otherwise allowed by local building and safety codes.

The Commission has not articulated any reasons in the Federal Register as to why it believes that
expanding the term "violation of law" to include federal, state, and local civil and administrative
regulations is necessary. The report submitted by the Ad Hoc Advisory Group on Organizational
Guidelines as well as the Commission's yearly sentencing statistics note that over 90 percent of the
organizations sentenced under the guidelines had no compliance program at all. This suggests that the
current compliance programs are working fairly effectively in detecting and preventing criminal conduct,
and/or persuading the Justice Department not to file criminal charges in the first place if an offense
occurred.





