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As you may know, in 1995, recognizing the complexity of the sentencing guideline system,
the Committee urged the Commission to undertake an extensive assessment of the sentencing
guidelines to determine how they might be streamlined or simplified. We understand this effort
stalled after extensive Sentencing Commissioner turnover and a prolonged period of vacancies on the
Commission. In any event, we support any new efforts in this regard.

With respect to whether the Commission should provide an enhancement in U.S.S.G. §2C1.1
for solicitation of a bribe, and in §2C1.2 for solicitation of a gratuity, the Committee believes that 'th-e
Commission should not include such an enhancement because it is likely to invite protracted disputes
at sentencing over which party initiated the solicitation, which we do not view as vital in terms of
relative culpability.

The Committee also opposes any attempt to modify the mitigating role cap. As you knoW, in
November of 2002, after receiving input from the Committee, the Commission created a sentencing
cap at a base offense level 30 for drug traffickers who receive a mitigating role adjustment under
U.S.S.G. §3B1.2. The Committee does not believe that the current application of this guideline is
problematic, and we are unaware of any need to change it.

Likewise, the Committee opposes any attempt to further limit the courts’ discretion with
respect to aberrant behavior departures. As you may recall, in December of 1999 the Committee
determined that the majority view of the circuits was correct that for this departure to apply there
must be some element of abnormal or exceptional behavior: “[a] single act of aberrant
behavior...generally contemplates a spontaneous and seemingly thoughtless act rather than one which
was the result of substantial planning because an act which occurs suddenly and is not the result of a

continued reflective process is one for which the defendant may be arguably less accountable.”
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United States v. Carey, 895 F.2d 318, 326 & n.4 (7" Cir. 1990). Responding to this circuit conflict,

in November of 2000 the Commission amended the guidelines by attempting to slightly relax the
“single act” rule in some respects and provide guidance and limitations regarding what can be
considered aberrant behavior. The Commission also determined that this departure is available only
in an extraordinary case.

On October 8, 2003, the Commission adopted emergency amendments, effective Octobér 27,
2003, implementing a number of PROTECT Act directives. Included in these amgndments were
newly prohibited grounds for departure relative to aberrant behavior. For example, thg Commiséion
determined that an aberrant behavior downward departure is not warranted if the defendant has any
significant prior criminal behavior, even if the prior behavior was not a federal or state felony
conviction. The Commission also determined that an aberrant behavior downward departure is not
warranted if the defendant is subject to a mandatory minimum term of imprisonment of five years or
more for a drug trafficking offense, regardless of whether the defendant meets the “safety valve”
criterial at §5C1.2. As yoﬁ know, studies conducted after the enactment of the PROTECT Act show
that judges are not abusing their departure éuthoﬁty. As a result, the Committee believes that further
downward departure limitations are unwarranted.

The Committee recognizes the need to address proportionality concerns as a result of newly
enacted mandatory minimum sentences or direct amendments to the sentencing guidelines by
Congress. It appears that some of the proposed amendments, for example, the proposal to increase
the offense levels for “date rape” Vdrugs, second-degree murder, voluntary manslaughter, and
involuntary manslaughter, are intended to address such concerns. Unfortunately, it appears that the

Commission’s remedy for these proportionality issues is to increase the penalties for these offenses.
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The Judicial Conference has repeatedly expressed concern with the subversion of the sentencing
guideline scheme caused by mandatory minimum sentences, which skew the calibration and
continuum of the guidelines and prevent the Commission from mait;taining system-wide
proportionality in the sentencing ranges for all federal crimes. The Committee continues to believe
that the honesty and truth in sentencing intended by the guidelines is compromised by mandatory
minimum sentences. The Committee also believes that the goal of propoﬁionality should not
become a one-way ratchet for increasing sentences, especially in light of data showing that the
majority of guideline sentences are imposed at the low end of the applicable guideline range. This
data indicates that in most cases judges find the existing guidelines more than adequate to allow
significant punishment.

The Committee takes no position in response to the directive to the Commission in the
PROTECT Act to increase the penalty for child pornography offenses based on the number of
image_s involved. With respect to defining the term “image” or how such images should be counted,
the Committee has no position, but would be wiliing to review any proposals developed in this
regard. Also, the Committee takes no position with respect to the appropriate guideline for a new
offense that prohibits access to or use of aprotected computer to transmit multiple commercial -
electronic messages (18 U.S.C. § 1037). Likewise, the Committee takes no position with respect to
the proposals to provide greater penalties for offenses involving official victims.

- With respect to immigration offenses, the Commission has already made revisions to
U.S.S.G. §2L.1.2 in 2001, 2002, and 2003. Since acts of terrorism can be separately charged by the
government, we support the delay in any revisioﬁs to the immigration guidelines until a

comprehensive package can be developed.





