














PAG Supplemental Submission
March 5, 2004
Page 13 of 13

For its part, the Justice Department told the Ad Hoc Committee "that there is no
need for language to be added to the organizational sentencing guidelines” on this point.
Report at 103. The proposed amendments do the defense bar no great favors, and we
submit at a minimum that they should be deferred for further study. Cf. Presentation at
55 (“[W]e did run into some real data problems and there just isn’t a lot of data out
there.... Soit’s hard to draw any conclusions.”). See also Report at 98 (only 35 surveys
received from U.S. Attorney’s offices, with most responders prosecuting only about 2
corporations a year). With only 39% of only 238 organizations last year even subject to
the organizational guidelines, Report at 25, the urgency of adopting an amendment on
this divisive issue at this time, based on less than complete information, is not apparent.

More time and consideration should be given to the unresolved, and currently
unresolvable "litigation dilemma," which currently subject litigants asked to waive
privileges in a criminal case "to potentially crippling civil damages in addition to
criminal penalties,” Report at 102.2 Greater consideration should be given to defining
parameters and specifying limits — so that, if allowed at all, waiver coercions should be
permitted, at most, only as a matter of last resort. The Commission should also consider
whether further distinctions might be drawn between waivers permitted in the departure
context, U.S.S.G. § 8C4.1, and those affecting an organization’s mere culpability score,
U.S.S.G. § 8C2.5, where we strongly submit none should be allowed. Concern should
also be focused on whether any authorization of waivers in these organizational
guidelines might be cited in the future as establishing Commission precedent for a
change in other guidelines, with individuals perhaps to be asked in the future to waive
attorney-client and work product protections in order to receive a U.S.S.G. § 5K1.1
benefit, or even to receive acceptance of responsibility. Given the gravity of these issues,
the admitted limits on empirical data, and the divisiveness of debate, we ask that the
Commission not enact these provisions at this time.

Again, we appreciate the opportunity to provide the Commission with our
perspective on these important issues.

Sincerely,
James Felman & Barry Boss
Co-chairs, Practitioners’ Advisory Group

e Charles Tetzlaff, Esq.
Timothy McGrath, Esq.

2 As the Committee seemed to recognize, this “dilemma” cannot be alleviated
without passage of new federal legislation, and even the SEC’s proposed legislation now
before Congress would exempt from a general waiver only disclosures made to the
SEC—mnot to all federal prosecutors or investigators.



COMMITTEE ON CRIMINAL LAW
of the
JUDICIAL CONFERENCE OF THE UNITED STATES
' 9535 Bob Casey United States Courthouse
515 Rusk Avenue
Houston, Texas 77002

a W. Ambrose . TELEPHONE
am M. Catoe, Jr. (713) 250-5177
;am F. Downes
chard A. Enslen FACSIMILE
Javid F. Hamilton (713) 250-5010
he . Henry M. Herlong, Jr.

Honu. ole James B. Loken
Honorable A. David Mazzone
Honorable William T. Moore, Jr.
Honorable Norman A. Mordue
Honorable Wm. Fremming Nielsen
Honorable Emmet G. Sullivan

Honorable Sim Lake, Chair
March 8, 2004

Members of the United States Sentencing Commission
Thurgood Marshall Federal Judiciary Building

One Columbus Circle, NE, Suite 2-500
Washington, DC 20002

‘ Dear Sentencing Commissioners:

The Judicial Conference Committee on Criminal Law reviewed with great interest all of the
proposed amendments to the sentencing guidelines published on January 13, 2004, for public
comment. We offer the following general and specific comments to the amendment proposals.

The Committee fully supports the proposal to consolidate U.S.S.G. §2G2.2 (Trafficking in
Material Involving the Sexual- Exploitation of a Minor; Receiving, Transporting, Shipping, or
Advertising Material involving thé Sexual Exploitation of a Minor; Possessing Material Involving
the Sexual Exploitation of a Minor with Intent to Traffic) and §2G2.4 (Possession of Materials
Depiéting a Minor Engaged in Sexually Explicit Conduct). We also support the proposal to
consolidate all four sections of U.S.S.G. §2C1.1 with §2C1.7, and §2C1.2 with §2C1.6. We believe

such consolidation efforts may simplify sentencing guideline applications in these cases.
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As you may know, in 1995, recognizing the complexity of the sentencing guideline system,
the Committee urged the Commission to undertake an extensive assessment of the sentencing .
guidelines to determine how they might be streamlined or simplified. We understand this effort
stalled after extensive Sentencing Commissioner turnover and a prolonged period of vacancies on the
Commission. In any event, we support any new efforts in this regard.

With respect to whether the Commission should provide an enhancement in U.S.S.G. §2C1.1
for solicitation of a bribe, and in §2C1.2 for solicitation of a gratuity, the Committee believes that 'thé
Commission should not include such an enhancement because it is likely to invite protracted disputes
at sentencing over which party initiated the solicitation, which we do not view as vital in terms of
relative culpability.

The Committee also opposes any attempt to modify the mitigating role cap. As you know, in
November of 2002, after recciviﬁg input from the Committee, the Commission created a sentencing
cap at a base offense level 30 for drug traffickers who receive a mitigating role adjustment under
U.S.S.G. §3B1.2. The Committee does not believe that the current application of this guideline is
problematic, and we are unaware of any need to change it.

Likewise, the Committee opposes any attempt to further limit the courts’ discretion with
respect to aberrant behavior departures. As you may recall, in December of 1999 the Committee
determined that the majority view of the circuits was correct that for this departure to apply there
must be some element of abnormal or exceptional behavior: “[a] single act of aberrant
behavior...generally contemplates a spontaneous and seemingly thoughtless act rather than one which
was the result of substantial planning because an act which occurs suddenly and is not the result of a

continued reflective process is one for which the defendant may be arguably less accountable.”





