










me: i11 dete:1111i11i11-g r,he:the:, to accept ple:a ag, ame:11t!f}. [Became: of the: difficnl-ty i11 anticipati11-g 
pi ohl-em.J i11 thi.J a, e:a, and be:cat,.Je the: .Je:ntencing -gttide{ine:.J ate: the:,me:l, e:.J to .Jome: de-g, e:e: 
e:xpe, ime:nta{, .Jttb.Jtanti, e i e:.Jfi ictio11.J 011 jttdicia{ di.Jc, e:tion ,mui'd be: pi e:matttt e: at thi.J .Jtage: o-f the 
Commi.J.Jion '.J ,,01 k.J 

The: pie:.Je:11t policy .1tate:me:11t.J move: i11 the: de.Jiie:d diie:ctio11 in tno ..cry.J. FiHt, the: 'lhese policy 
statements make clear that sentencing is a judicial function and that the appropriate sentence in a 
guilty plea case is to be determined by the judge. [Fhi.J fa a , uif.fn matio11 of p, e:-guideli11e:.J p, actice:.J 
Se:co11d; the: The policy statements also ensure that the basis for any judicial decision to depart from 
the guidelines will be explained on the record Explanations will continue to be carefully analyzed by 
the Commission [a11d 11,i{{ pave: the: nay fo1 mo,e: a'.!tai{-e:d policy Jtate:me:nt:s p,e:.!e:nting .!tibJtaMive: 
c, ite:1 ia to achie:, e: com iJ te:ncy i11 thiJ a3Pe:ct of the: 3 e:12tl!12ci11-g p1 oce:33}. 

§6Bl.1. Plea Agreement Procedure (Policy Statement) 

(a) 

(b) 

(e) 

(c) 

If the patties have teaehed a plea agteement, the eotttt shall, 01, tire 1eeo1d, 1eqtti1e 
diselosttte of the 11g1eement in open eotttt 01, on II sho1~i11g of good eattse, .iu 
.9.!.!.!ill- Rttle ll(e)(2), Fed. R. C1in1. P. The parties must disclose the plea 
agreement in open court when the plea is offered, unless the court for good cause 
allows the parties to disclose the ple::i agreement in camera. Rule 11 ( c)(2), Fed. R. 
Crim. P. 

If the plea ag1 ee111e11t i11eludes a nonbinding 1 eeo1n1ttendation pursuant to 
Rule l l(e)(l)(B), the cottrt shall advise the defendant that the comt is not bour,d by 
the sc11teneing reeo111mc1,dation, and that the defendant has no right to withdra~ the 
defendant's guilty plea if the eou1t decides not to 11eeept the sentencing 
1eeomn1endatio1t set forth in the plea. To the extent the plea agreement is of the type 
specified in Rule I l(c)(l)(B), the court must advise the defendant thnt the defendnnt 
has no right to \Vithdra w the plea if the court does not follow the recommendation 
or request. Rule 1 l(c)(3)(B). Fed. R. Crim. P. 

The cour1: shall def-er its dccisio11 to accept 01 1ejcct ar,y 1101tbi11ding rccommc11datio11 
pm!uant to Rule l l(c)(l)(B), a11d the court'! dcci!ion to accept 01 reject any pica 
ag1ecmcnt put!uant to Rules l l(e)(l)(A) and l l(e)(l)(C) ttntil there has been a1, 
oppo11:ur,ity to eon!idcr the presentenee teport, unlc!! a repo11: is not required u11dc1 
§GAl.l. 

To the extent the plea agreement is of the type specified in Rule l l(c)(l)(A) or (C), 
the court may nccept the ngreement. reject it. or defer a decision until the court has 
reviewed the presentence report. Rule l l(c)(3)(A). 

Commentary 

This provision parallels the procedural requirements of Rule +ffef! l(c::), Fed. R. Crim. P. Plea 
agreements must be fully disclosed and a defendant whose plea agreement includes a nonbinding 
recommendation must be advised that the court's refusal to accept the sentencing recommendation will 
not entitle the defendant to withdraw the plea. 
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Section 6Bl.J(c) deals with the timing of the court's decision regarding whether to accept or 
reject the plea agreement. Rtt{"t! lJ(e)(2) Rule 11 (c)(3)(A) gives the court discretion to accept or reject 
the plea agreement immediately or defer acceptance a decision pending consideration of the 
presentence report. P, io1 to the guitkli11e.J, rm immediate tkci.Jion »as pe, missib{-e became, uncle, 
Rufe 32(c), Fed. R. C,im. P., the rkfendcmt could "aive p1epcuatio11 t'Yj the p1ese11te11ce 1epo1t. Section 

681.l(c) 1ejfccf$ the changes i11 prnctice 1equi1ed by §6AJ.l (P1ese11te11ce Repmt) and amended Rule 
32(c)0). -Bim:-e-G iven that a presentence report normally will be prepared, the court mttrtmay defer 
acceptance of the plea agreement until the court has hod 011 oppot tunity to comide, review2cl the 
presentence report. 

§6B1.3. Procedure Upon Rejection of a Plea Agreement (Policy Statement) 

If a plea ag1eeme11t ptttsuant to Rttle ll(e)(l)(A) 01 Rttle ll(e)(l)(C) i~ 1ejeeted, the eottrt 
shall affut d the defendant an opportunity to ., ithdt a., the defe1,da11t' ~ guilty plea. Rule 
ll(e)(4), Fed. R. Ctim. P. 

If the court rejects a plea agreement containing provisions of the type specified in Rule 
I l(c)(l)(A) or (C), the court must do the following on the record and in open court (or, for 
good cause, in camera): 

(a) inform the parties that the court rejects the plea agreement; 

(b) advise the defendant personally that the court is not required to follow the plea 
agreement and give the defendant an opportunity to withdraw the plea: and 

(c) advise the defendant personally that if the plea is not withdrawn, the cou1i may 

dispose of the case Jess favorably toward the defendant than tht:: plea agret::mcnt 
con tern plated. 

Rule ll(c)(5), Fed. R. Crim. P. 

Commentary 

This provision implements the requirements of Rule }}(e)(4) 11 (c}(5). It assures the defendant 
an opportunity to withdraw his plea when the court has rejected a plea agreement that would require 
dismissal of charges or imposition of a specific sentence. 

(H) Conforming PROTECT Act Amendments (Departures) 

§1B1.3. Relevant Conduct (Factors that Determine the Guideline Range) 

* * * 

Commentary 
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* * * 
Application Notes: 

* * * 

5. If the offense guideline includes creating a risk or danger of harm as a specific offense 
characteristic, whether that risk or danger was created is to be considered in determining the 
offense level. Sgg, g,_g_, §2Kl.4 (Arson; Property Damage by Use of Explosives); §2Ql.2 
(Mishandling of Hazardous or Toxic Substances or Pesticides). If, however, the guideline 
refers only to harm sustained (g,_g_, §2A2.2 (Aggravated Assault); §2B3. I (Robbery)) or to 
actual, attempted or intended harm (g,_g,_, §2BI. I (Theft, Property Destruction, and Fraud); 
§2XI. I (Attempt, Solicitation, or Conspiracy)), the risk created enters into the determination 
of the offense level only insofar as it is incorporated into the base offense level. Unless clearly 
indicated by the guidelines, harm that is merely risked is not to be treated as the equivalent of 
harm that occurred. When In a case in w/iic::h creation of risk is not adequately taken into 
account by the applicable offense guideline, ct e:atir,11 of a t isk may pt o ~ide a g, r,rmd fm 
imposing a untcna above: the: applicable guideline t ange: an upward departure may he 
warranted See generally §I Bl.4 (Information to be Used in Imposing Sentence); §5K2.0 
(Grounds for Departure). The extent to which harm that was attempted or intended enters into 
the determination of the offense level should be determined in accordance with §2X I. I 
(Attempt, Solicitation, or Conspiracy) and the applicable offense guideline. 

§lBl.4. 

* * * 

Information to be Used in Imposing Sentence (Selecting a Point Within the 
Guideline Range or Departing from the Guidelines) 

* * * 

Commentary 

Background: This section distinguishes between factors that determine the applicable guideline 
sentencing range (§1 Bl.3) and information that a court may consider in imposing sentence within that 
range. The section is based on 18 U.S.C. § 3661, which recodifies 18 U.S.C. § 3577. The 
recodification of this 1970 statute in 1984 with an effective date of 1987 (99 Stat. 1728), makes it 
clear that Congress intended that no limitation would be placed on the information that a court may 
consider in imposing an appropriate sentence under the future guideline sentencing system. A court 
is not precluded from considering information that the guidelines do not take into account in 
determining a sentence within the guideline range or from considering that information in determining 
whether and to what extent to depart from the guidelines. For example, if the defendant committed two 
robberies, but as part of a plea negotiation entered a guilty plea to only one, the robbery that was not 
taken into account by the guidelines would provide a reason for sentencing at the top of the guideline 
range and may provide a reason for scntcncitrg abore: the guideline n:mge: an upward departure. 
Some policy statements do, however, express a Commission policy that certain factors should not be 
considered for any purpose, or should be considered only for limited purposes. Sgg, g,_g,_, Chapter 
Five, Part H (Specific Offender Characteristics). 

§lBl.8. Use of Certain Information 
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* * * 

Commentary 

* * * 

Application Notes: 

1. This provision does not authorize the government to withhold information from the court but 
provides that self-incriminating information obtained under a cooperation agreement is not 
to be used to determine the defendant's guideline range. Under this provision, for example, 
if a defendant is arrested in possession of a kilogram of cocaine and, pursuant to an 
agreement to provide information concerning the unlmvful activities of co-conspirators, admits 
that he assisted in the importation of an additional three kilograms of cocaine, a fact not 
previously known to the government, this admission would not be used to increase his 
applicable guideline range, except to the extent provided in the agreement. Although the 
guideline itself affects only the determination of the guideline range, the policy of the 
Commission, as a corollary, is that information prohibited from being used to determine the 
applicable guideline range shall not be used to inc, ca3e the ckfendant 's sentence abr, .e the 
applicabfr gnicklinc , angc by npnm d ckpa, tm edepart upward. ln contrast, subsection (b)(5) 
provides that consideration of such information is appropriate in determining whether, and 
to what extent, a downward departure is warranted pursuant to a government motion under 
§5Kl.J (Substantial Assistance to Authorities); g,.g_, a court may refuse to depart below the 
app{icab.'e gnickline , ange downwurcl on the basis of such information. 

§2D1.l. 

* * * 

Unlawful Manufacturing. Importing. Exporting. or Trafficking (Including Possession 
with Intent to Commit These Offenses): Attempt or Conspiracy 

Commentary 

* * * 
Application Notes: 

* * * 

7. Where a mandatory (statutory) minimum sentence applies, this mandatory mmrmum sentence 
may be "waived" and a lower sentence imposed (including a sentence belo .. the applicable 
gnitk.'im:: 1a12-gcdowmvard departure), as provided in 28 U.S.C. § 994(n), by reason of a 
defendant's "substantial assistance in the investigation or prosecution of another person who 
has committed an offense." See §5Kl.l (Substantial Assistance to Authorities). ln addition, 
18 U.S.C. § 3553(j) provides an exception to the applicability of mandatory minimum sentences 
in certain cases. See §5C 1.2 (Limitation on Applicability of Statutory Minimum Sentences in 
Certain Cases). 

* * * 

§2Rl.l. Bid-Rigging, Price-Fixing or Market-Allocation Agreements Among Competitors 
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* * * 

7. In the case of a defendant with previous antitrust convictions, a sentence at, m e:ve:n abi,ve:, 
the maximum of the applicable guideline range, or an upward departure may be warranted 
See §4Al.3 (Adequacy of Criminal History Category). 

§2Tl.8. Offenses Relating to Withholding Statements 

* * * 

Commentary 

* * * 
Application Note: 

1. If the defendant was attempting to evade, rather than merely delay, payment of taxes, tt 

se:nte:nce: abo Pt: the: gtricl-dine:s an upward departure may be warranted 

* * * 

3. CUSTOMS TAXES 

Introductory Commentary 

This Subpart deals with violations of 18 U.S.C. §§ 496, 541-545, 547, 548, 550, 551, 1915 and 
19 U.S.C. §§ 283, 1436, 1464, 1465, 1586(e), 1708(b), and is designed to address violations involving 
revenue collection or trade regulation. It is not intended to deal with the importation of contraband, 
such as drugs, or other items such as obscene material, firearms or pelts of endangered species, the 
importation of which is prohibited or restricted for non-economic reasons. Other, more specific 
criminal statutes apply to most of these offenses. Importation of contraband or stolen goods would 
be a reason for referring to another, more specific guideline, if applicable, or for intpming a unt'e:na 
abo vc that spccifk-d in the: guide:line: in thfa Subpai tdeparting upward 

* * * 

§3D1.3. Offense Level Applicable to Each Group of Closely Related Counts 

Commentary 

Application Notes: 

* * * 

4. Sometimes the rule specified in this section may not result in incremental punishment for 
additional criminal acts because of the grouping rules. For example, if the defendant commits 
forcible criminal sexual abuse (rape), aggravated assault, and robbery, all against the same 
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§SCl.2. 

§SHl.1. 

§5Hl.2. 

§SHI.3. 

victim on a single occasion, all of the counts are grouped together under §3DJ.2. The 
aggravated assault will increase the guideline range for the rape. The robbery, however, will 
not. This is because the offense guideline for rape (§2A3.J) includes the most common 
aggravating factors, including injury, that data showed to be significant in actual practice. 
The additional factor of property loss ordinarily can be taken into account adequately within 
the guideline range for rape, which is fairly wide. However, an exceptionally large property 
loss in the course of the rape would provide grounds for a je11tence abo .e the guideline I ange 
an upward d<!parturc:. Sf:g §5K2.5 (Property Damage or Loss). 

* * * 

Limitation on Applicability of Statutory Minimum Sentences in Certain Cases 

(a) Except as provided in subsection (b), in the case of an offense under 21 U.S.C. § 
841, § 844, § 846, § 960, or§ 963, the court shall impose a sentence in accordance 
with the applicable guidelines without regard to any statutory minimum sentence, if 
the court finds that the defendant meets the criteria in 18 U.S.C. § 3553(f)(l)-(5) 
set forth ,c1batim below: 

* * * 

Age (Policy Statement) 

Age (including youth) is not ordinarily relevant in determining whether a sentence shottld be 
ot1tside the itpplieitble gt1idclinc I angedeparture is warranted. Age may be a reason to 
iinposc a sentence bclo .. the itpplicitblc gt1idcli11c rn11gc .,hen depart downward in a case 
in which the defendant is elderly and infirm and where a form of punishment such as home 
confinement might be equally efficient as and less costly than incarceration. Physical 
condition, which may be related to age, is addressed at §5Hl.4 (Physical Condition, Including 
Drug or Alcohol Dependence or Abuse; Gambling Addiction). 

Education and Vocational Skills (Policy Statement) 

Education and vocational skills are not ordinarily relevant in determining whether a :5e11tenee 
shottld be outside the applicable gttideline 1angcdcparture is warranted, but the extent to 
which a defendant may have misused special training or education to facilitate criminal 
activity is an express guideline factor. ~ §3B1.3 (Abuse of Position of Trust or Use of 
Special Skill). 

* * * 

Mental and Emotional Conditions (Policy Statement) 

Mental and emotional conditions are not ordinarily relevant in determining whether a 
sentence ~hould be ot1tside the itpplieitblc guideline 1angedeparture is warranted, except as 
provided in Chapter Five, Part K, Subpart 2 (Other Grounds for Departure). 

* * * 
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§581.5. 

§581.6. 

Employment Record (Policy Statement) 

Employment record is not ordinarily relevant in determining whether a sentenee shottld be 
otttside the applieable gttideline 1a1,ge Jeparture is warranted. 

Family Ties and Responsibilities (Policy Statement) 

Family In sentencing a defendant convicted of an offense other than an offense described 
in the following paragraph, family ties and responsibilities are not ordinarily relevant in 
determining whether a departure may be warranted. 

In sentencing a defendant convicted of an offense involving a minor victim under section 
120 l, an offense under section 159 I, or an offense under chapter 71, 109A, 110, or 117, of 
title 18, United States Code, family ties and responsibilities and community ties are not 
relevant in detennining whether a sentence should be below the applicable guideline r:.mge . .at. 

Family responsibilities that are complied with may be relevant to the determination of the 
amount of restitution or fine. 

*Note. Seetior, 401(b)(4) of Pttblie Lav1 108 21 (the "Ptoteet Aet") diteetly amended §SIIl.6 to add the 
seeond parngrnph, effceti,e April 30, 2003. The Commission ineo1po1ated this di1eet amendment in the 
St1tmleme11t to the 2002 Gttidelines Ma1mal bttt inad,ettently omitted the second parngrnph in the Fedetal 
R:egistet notiee of arue1,dnm1ts dated October 21, 2003. The policy statement shottld be 1ead as eor,taining 
the second pa1ag1aph, pttnmant to the diteet amendment made by Pttblie Lan 108 21. 

Commentary 

* * * 

Backrrrozmd: Section .:/0/(b)(.:/) of Public Law 108-21 direct!)' amended this policy statement to add 
the second paragraph, effective April 30. 2003. 

§581.11. 

§581.12. 

§5K2.14. 

Military, Civic. Charitable. or Public Service; Employment-Related Contributions; 
Record of Prior Good Works (Policy Statement) 

Military, civic, charitable, or public service; employment-related contributions; and similar 
prior good works are not ordinarily relevant in determining whether a sentence shottld be 
otttside tbe applieable gttideline rnnge departure is warranted. 

Lack of Guidance as a Youth and Similar Circumstances (Policy Statement) 

Lack of guidance as a youth and similar circumstances indicating a disadvantaged upbringing 
are not relevantgtottnds fut imposing a ~entenee otttside the applieable gttideline 1a11ge m 
determining whether a departure is warranted. 

Public Welfare (Policy Statement) 

If national security, public health, or safety was significantly endangered, the court may 
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§SK2.16. 

§SK2.21. 

§SK2.22. 

§SK2.23. 

inc1 case the sentence abo v c the gtiideline 1 angc depart up,vard to reflect the nature and 
circumstances of the offense. 

Voluntary Disclosure of Offense (Policy Statement) 

If the defendant voluntarily discloses to authorities the existence of, and accepts 
responsibility for, the offense prior to the discovery of such offense, and if such offense was 
unlikely to have been discovered otherwise, a downward departure bclol'i the applicable 
gctidclinc iaugc fur that offense may be warranted. For example, a downward departure 
under this section might be considered where a defendant, motivated by remorse, discloses 

an offense that otherwise would have remained undiscovered. This provision does not apply 
where the motivating factor is the defendant's knowledge that discovery of the offense is 
likely or imminent, or where the defendant's disclosure occurs in connection with the 
investigation or prosecution of the defendant for related conduct. 

Dismissed and Uncharged Conduct (Policy Statement) 

The court may iue1ea:se the :se11tenee abo,e the gttidcline 1ange depart upward to reflect the 
actual seriousness of the offense based on conduct (1) underlying a charge dismissed as part 
of a plea agreement in the case, or underlying a potential charge not pursued in the case as 
part of a plea agreement or for any other reason; and (2) that did not enter into the 
determination of the applicable guideline range. 

Specific Offender Characteristics as Grounds for Downward Departure in Child 
Crimes and Sexual Offenses (Policy Statement) 

In sentencing a defendant convicted of an offense involving a minor victim under section 

1201, an offense under section 1591, or an offense under chapter 71, 109A, 110, or 117, of 
title 18, United States Code: 

(I) Age may be a reason to impose a :sentence belo .. the applicable gctideline ta11ge 
depart downward only if and to the extent permitted by §5Hl.l. 

(2) An extraordinary physical impairment may be a reason to impose a sentence bclol'i 

the applicable gctidclinc range depart downward only if and to the extent permitted 
by §5Hl.4. 

(3) Drug, alcohol, or gambling dependence or abuse is not a reason for imposing a 
:sentence belo .. the gctidelines downward departure. 

Discharaed Terms of Imprisonment (Policy Statement) 

A sentence belo .. the applicable gctideline range downward departure may be appropriate 

if the defendant (I) has completed serving a term of imprisonment; and (2) subsection (b) 
of §5G 1.3 (Imposition of a Sentence on a Defendant Subject to Undischarged Term of 
Imprisonment) would have provided an adjustment had that completed term of imprisonment 
been undischarged at the time of sentencing for the instant offense. Any such departure 
should be fashioned to achieve a reasonable punishment for the instant offense. 
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(I) Correction of Example in §SG 1.2 

§SGI.2. Sentencing on Multiple Counts of Conviction 

* * * 

Commentary 

* * * 
Application Notes: 

* * * 

3. Career Offenders Covered under Subsection (e).-

* * * 

(B) Examples.-The following examples illustrate the application of subsection (e) in a multiple 
count situation: 

* * * 

(iii) The defendant is convicted of two counts of 18 U.S.C. § 924(c) (5 year 
mandatory minimum on first count, 25 year mandatory minimum on second 
count) and one count of violating 18 U.S.C. §2JJ3(a)/13(aj(3) (2-&-10 year 
statutory maximum). Applying §4Bl. 1 (c), the court determines that a sentence 
of .ff)():/60 months is appropriate (applicable guideline range of -¼0:/60 -
Hfe:/85) . The court then imposes (!) a sentence of 60 months on the first 18 
U.S.C. § 924(c) count; (II) a sentence of 300 months on the second 18 U.S.C. 
§ 924(c) count; and (Ill) a sentence of 4-f}/00 months on the 18 U.S.C § 
2}}3(a) J l 3(a)(3) count. The sentence on each count is imposed to run 
consecutively to the other counts. 

(J) Issue for Comment Regarding "Double-Counting" Issue in §4Bl.4 (Armed Career 
Criminal) 

Issue for Comment: The Commission requests comment regarding application of the guidelines in 
cases in which the defendant (1) is convicted under 18 U.S.C. § 922(g) (felon in possession); (2) is an 
armed career criminal under §4B1.4; and (3) is convicted under 18 USC. § 924(c) (use of a firearm 
during a drug trafficking offense or crime of violence). 

Section 2K2.4 (Use of Firearm, Armor-Piercing Ammunition, or Explosive During or in Relation to 
Certain Crimes) provides that in cases in which a defendant is convicted of 18 U.S.C. § 924(c) and 
of the underlying offense, the weapon enhancement in the guideline for the underlying offense is not 
to be applied This rule is provided because the mandatory minimum consecutive sentence required 
by 18 U.S.C. § 924(c) is sufficient to account for the possession or use of the weapon in the underlying 
offense. Section 4B1.4 (Armed Career Criminal) provides for an "enhanced" sentence (i.e., an offense 
level of level 34 pursuant to §4Bl.4(b)(3)(A) and Criminal History Category VJ pursuant to 
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§4Bl.4(c)(2)) for cases in which an armed career criminal uses or possesses a firearm in connection 
with a crime of violence or controlled substance offense. Unlike §2K2.4, however, §4B1.4 does not 
currently contain a rule to provide an exception to application of the "enhanced" sentence in cases 
in which the defendant also is convicted under 18 U.S.C. § 924(c) (or a similar offense carrying a 
"flat" mandatory consecutive penalty e.g., 18 U.S.C. § 844(h) or 18 U.S.C. § 929(a)) . The Commission 
requests comment regarding whether such a rule should be provided in §4Bl.4. 

For example, should the Commission add §4Bl.4 to the list of guidelines to which the special exception 
in §2K2.4 applies? Should the Commission also provide an upward departure note to §4Bl.4 for the 
few cases in which the application of the exception may result in a guideline range that, when 
combined with the mandatory consecutive sentence under 18 U.S.C. § 844(h), § 924(c), or § 929(a), 
produces a total maximum penalty that is less than the maximum of the guideline range that would have 
resulted if the enhanced offense level and criminal history category had been applied? 
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