








Finally, if the proposed amendment is enacted as currently written, the PAG urges the
Commission to make "additional reduction” one level at base offense level 30, two levels
at base offense level 32 or 34, and three levels at base offense level 36 or 38.



Amendment No. 7 - Homicide

Committee on Criminal Law (CLC)

of the Judicial Conference of the United States
The Honorable Sim Lake, Chair
Houston, TX

The Committee on Criminal Law (CLC) recognizes the need to address proportionality
concerns as a result of newly enacted mandatory minimum sentences or direct
amendments to the sentencing guidelines by Congress. It states that some of the
proposed amendments are intended to address such concerns, but further states that the
Commission’s remedy for these proportionality issues seems to be to increase the
penalties for these offenses. It reminds the Commission that the Judicial Conference has
repeatedly expressed concern with the subversion of the sentencing guideline scheme
caused by mandatory minimum sentences, which it argues both skew the calibration and
continuum of the guidelines and prevent the Commission from maintaining system-wide
proportionality in the sentencing ranges for all federal crimes

Additionally, the CLC states that it takes no position with respect to the proposal to
provide greater penalties for offenses involving official victims.

Probation Officers Advisory Group
Cathy A. Battistelli, Chair
Concord, New Hampshire

In the Probation Officers Advisory Group’s (POAG) opinion, the Chapter Two Homicide
and Assault guidelines as written with the current proposals will produce appropriate
punishments and pose little application difficulty. As to the Chapter Three issue for
comment, the POAG does not recommend a tiered approach in application of §3A1.2, as
additional fact-finding issues would be required and could, in its opinion, increase the
number of contested sentencings.



Amendment No. 8 - Miscellaneous Amendments

Probation Officers Advisory Group
Cathy A. Battistelli, Chair
Concord, New Hampshire

(D) USSG §2X6.1 -Use of a Minor

The Probation Officers Advisory Group (POAG) noted some concems as to how multiple
counts of this offense would be grouped and it suggests a commentary note be added
regarding grouping instructions. In addition, the POAG found the language in §2X6.1,
comment. (n.1) to be confusing and it had difficulty interpreting the wording “the
offense of which the defendant is convicted of using a minor,” and it recommends
additional instructions for this guideline.



Issue for Comment No. 10 - Aberrant Behavior

Committee on Criminal Law (CLC)

of the Judicial Conference of the United States
The Honorable Sim Lake, Chair
Houston, TX

The Committee on Criminal Law (CLC) opposes any attempt to further limit the courts’
discretion with respect to aberrant behavior departures. It argues that studies conducted
after the enactment of the PROTECT Act show that judges are not abusing their
departure authority, and as a result, the CLC believes that further downward departure
limitations are unwarranted.



PRACTITIONERS’ ADVISORY GROUP
CO-CHAIRS BARRY BOSS & JIM FELMAN
C/0 ASBILL MOFFITT & BOSS, CHARTERED
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WASHINGTON, DC 20009
(202) 234-9000 - BARRY BOSS
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March 5, 2004

VIA HAND DELIVERY

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: 2004 Proposed Amendments and Issues for Comment (Supplemental
Submission)

Dear Commissioners;

We write to supplement our prior letter of February 27, 2004, and to provide our
perspective on two other important issues being considered by the Commission.’

L Proposed Amendments relating to the Mitigating Role Cap (Amendment # 6)

Introduction

Excessive sentences and mandatory minimum sentences have come under heavy
fire in the past several years, from all corners. From two Associate Justices of the
Supreme Court to the Sentencing Commission itself, reasonable judges, lawyers and
citizens recognize that the federal drug sentences and mandatory minimums meted out
every day in federal court for low level, first time non-violent offenders are patently
excessive.

The Sentencing Commission has understood this for many years — the
excessiveness of mandatory minimum sentences is an open secret among those who
practice in federal court. It was this knowledge that drove the Commission to enact the
mitigating role cap — Amendment 640, effective November 1, 2002. Amendment 640
was an extremely limited, narrow modification that capped the base offense level at 30
for a narrow class of offenders who received minor or mitigating role adjustments.
Amendment 640 was limited not only because it benefitted only a small number of the
least culpable offenders who had minor involvement, but because its impact was limited

! We note with disappointment that the Commission did not promulgate any
proposals relating to “compassionate release,” pursuant to 18 U.S.C. § 3582(c)(1)(A),
notwithstanding that this issue was listed as a “priority” for the 2004 amendment cycle.
We hope that the Commission will address this important issue during the next
amendment cycle.





