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*Minimal participant reduction (USSG §3B1.2(a)): -4 = 26
Safety valve application (USSG §2D1.1(b)(6)): -2 = 24
*Acceptance of responsibility (USSG §3E1.1(a)): -2 = 22
*Acceptance of responsibility (USSG §3E1.1(b)

(pre-April 30, 2003 factual conduct): -1 = 21
*Government motion for downward departure

based on substantial assistance (USSG §5K1.1)): -2 = 19
*ADJUSTED TOTAL OFFENSE LEVEL = 19

*CRIMINAL HISTORY CATEGORY: I (zero points)
*SENTENCING RANGE: 30 to 37 months

Thus, this actual first offender/drug mule, who the government agreed played a
minimal role, and who the government affirmed qualified for a downward departure
based on her substantial assistance to the government, still faces a sentence of between
. two and one-half and three years in federal prison. For a first time drug courier,
reasonable people must agree that such a sentence is extremely stiff and, perhaps, still too
harsh.

Nor can the role cap be deemed overly generous: without operation of the role cap
for this defendant, she would face a sentencing range of 37 to 46 months instead of 30 to
37 months. The overlapping point in these two ranges at 37 months is a hands on, end-
user confirmation that the role cap not is not overly generous.

Notably, even under one of the machinations of proposed amendment 6, providing
for two level reduction for offense levels 32 to 34, the outcome for this defendant would
be the same: a two level benefit because of the role cap and the same adjusted total
offense level and sentencing range.

The bottom line is that only the lowest level drug mule/couriers, who
cooperate truthfully and completely with the government, as determined by the
government, receive any benefit under the role cap system currently in place. There
has not been excessive use or incorrect application of the role cap. It is working as
designed by the Commission, to reward the least culpable, first time offenders who
actively assist the government and confess their crime. The Department of Justice is
firmly in control of which offenders will receive any benefit from it. Moreover, from our
own experience and talking to supervising probation officers and Sentencing Guidelines
Specialists in the districts in which we practice, there are many districts where the
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application of the role cap is virtually unknown because there are few role reductions, or
few drug mules who would qualify, or both.

And most importantly, the role cap as currently constituted is not overly
generous. It will benefit only those who are the most minor or minimal offenders, who
cooperate and help the government by providing truthful and complete information, and
who are deemed worthy of such a modest benefit by the prosecution. Because the
benefits of the current role cap are modest, apply to only the most deserving of offenders,
and the benefits do not inure without cooperation and government approval, and the role
cap is working as designed, Amendment 6 should be rejected in its entirety.

D. The issues for comment, and the proposed additional revisions that they
encompass, should be rejected

1. The issues for comment and proposed additional revisions should
be rejected

The evidence that the role cap's benefits are limited, it is working as intended, and
its application is controlled by the government is compelling. This necessarily leads PAG
to conclude that not only should amendment 6 be rejected, but the issue(s) for comment
following amendment 6 (and attendant proposed modifications to the role cap) also
should be rejected. We address the specific issues seriatim, and provide one alternate
proposal to the extent the Commission is determined to tinker with the role cap.

We do not think that certain offenses and/or offenders should be disqualified, for
the simple reason that offenders who use weapons, threaten violence or use minors in the
commission of drug distribution and importation offenses are almost certainly not minor
or minimal participants, and thus will not even qualify for a role adjustment, let alone the
role cap. We are confident that the Department of Justice has and would oppose the
application of a role reduction for any such offenders, and would not make a downward
departure motion (thus allowing the role cap to kick in as an actual benefit) unless those
offenders provided substantial assistance to the government in its investigation of others.
Moreover, other enhancements under the Guidelines, for using a weapon, involving a
minor, and the like, would still apply to enhance the offense level of the rare defendant
who took such actions yet was deemed to be a minor participant. Again, the government
can effectively halt the benefit of the role cap by opposing a role reduction, declining to
allow the defendant to cooperate, asking for such enhancements, and moving for upward
departures where appropriate.

Encompassed by our opposition to amendment is that the Commission should not
repeat the current mitigating role cap without providing any alternative method. Such an
action would be a large step back from the limited sanity that Amendment 640 brought to
the sentencing of the least culpable offenders.






