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coordination of the compliance program, monitoring the program’s performance, and
keeping the company’s management and board apprised of program implementation
issues - - but cannot be held exclusively responsible for the overall success or failure of
the program. We urge the USSC to clarify this point, emphasizing that effective
compliance programs call for an organization-wide commitment involving all of the
company’s management.

VI. Proposed Language on “Model” Compliance Practices

The proposed amendments include language suggesting that organizations’
compliance programs be measured against “model” practices. Specifically, a proposed
commentary states that the precise actions required for an effective compliance program
depend partly on “compliance practices and procedures that are generally accepted as
standard or model practices for businesses similar to the organization.”*® By contrast, the
current Guidelines provide that failure to follow “applicable industry practice” weighs
against the finding of an effective compliance program.’’

Measuring compliance programs against industry practice is an important means
to assess effectiveness. However, since industry guidelines describing “model” practices
are often aspirational documents purposely designed to go beyond applicable industry
standards - - to promote new approaches that would advance the state of the art in the
compliance arena - - requiring compliance with these models is an unwarranted step that
could actually discourage their creation. These aspirational models provide an important
impetus for improvements in industry compliance practices, and should not be
discouraged by making them mandatory. Industry groups may hesitate to develop model
guidelines if they fear that the guidelines will be transformed into legal requirements, and
there is no basis for a presumption that a company’s compliance program is not effective
unless it represents a “model” program. Instead, a company’s adoption of model
compliance practices should create a presumption that its compliance program is
effective. We believe the “model” language in the proposed commentary to § 8B2.1
could be counterproductive, and should therefore be deleted. To advance the USSC’s
goals, industry groups should be encouraged to develop guidelines describing and

promoting model compliance practices, and companies that adopt these model practices
should be affirmatively rewarded for doing so.

3 Proposed Commentary 2(A) to § 8B2.1 (emphasis added.)

Current Commentary to § 8A1.2. [7_ -\9 \]
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We hope that these comments will be useful to the USSC. We appreciate your
consideration of these comments, and appreciate all of your efforts in this critical area.

John T. Bentivoptio
Arnold & Porter LLP
(202-942-5508)

[ 2-1a7]
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United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: 2004 Proposed Amendments and Issues for Comment

Dear Commissioners:

We write on behalf of the Practitioners Advisory Group to address the notice of proposed
amendments and issues for comment published in the Federal Register notices of January 14,
2004. As always, we view our primary role as assisting the Commission by drawing on our
expertise as defense attorneys to respond to the issues for comment and-specific amendments
proposed by the Commission.

1. Proposed Amendments to Chapter 8 (Amendment #2)'

Initially, the PAG applauds the Commission for the formation of this Ad Hoc Advisory
Group. From our perspective, this is sentencing policy-making at its best, and it stands in
unfortunate contrast to the process that has led to many of the recent amendments that have
resulted from Congressional directive. We also wish to compliment the Ad Hoc Advisory Group
on its excellent work product. It is refreshing to see sentencing policy formulated through a
process that brings together experienced individuals from different backgrounds and ideological
perspectives. Although we do not necessarily agree with all of the Group’s recommendations, we
hope that the Group’s success can serve as a model for future policy-making in this arena. We do
wish to provide input on the four issues for comment:
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' The PAG expresses its appreciation to Eugene Illovsky and Greg Smith for their
assistance in preparing this portion of our submission.





