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business, employs sales personnel who have flexibility to
represent the material characteristics of a product shall
establish compliance standards and procedures designed to
prevent fraud. An organization that uses third parties to perform
Junctions for it may require that those third parties themselves
adopt programs to prevent and detect violations of law.

The prior history of the organization. The prior history of an
organization may indicate types of violations of law thar it shall
take actions to prevent and detect.  Recurrence of similar
violations of law creates doubt regarding whether the
organization took reasonable steps to prevent and detect those
violations of law.

Prioritizing, periodically as appropriate, the actions taken under each
step set forth in subsection (b), in order to focus on preventing and
detecting the violations of law identified under subdivision (A) as most
likely to occur and most serious.

Modifying, as appropriate, the actions taken under any step set forth in
subsection (b) to reduce the risk of violations of law identified in the risk
assessment.

Background: This section sets forth the requirements for an effective program to prevent and
detect violations of law. This section responds to section 805(a)(2)(5) of the Sarbanes-Oxley Act
of 2002, Public Law 107-204, which directed the Commission to review and amend, as
appropriate, the guidelines and related policy statements to ensure that the guidelines that apply
to organizations in this Chapter "are sufficient to deter and punish organizational criminal

misconduct.”

The requirements set forth in this guideline are intended to achieve reasonable
prevention and detection of violations of the law, both criminal and noncriminal, for which the
organization would be vicariously liable. The prior diligence of an organization in seeking to
detect and prevent violations of law has a direct bearing on the appropriate penalties and
probation terms for the organization if it is convicted and sentenced for a criminal offense.
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February 27, 2004

United States Sentencing Commission
One Columbus Circle, N.E.
Washington, DC., 20002

The purpose of this letter is to set forth on behalf of the National Association
of Criminal Defense Lawyers (NACDL) our comments on the proposed amendments
to Chapter 8 (Sentencing of Organizations) of the Federal Sentencing Guidelines.
We ask that the Sentencing Commission consider these comments before finalizing
the proposed amendments.

Possibly the most significant change is the requirement that effective
compliance programs would no longer be required to attempt to detect and prevent
violations of criminal law, but would now be required to attempt to detect and
prevent violations of any law, criminal or non-criminal, including regulatory
violations. See Application Notes 1 and 4(A) to Section 8B2.1. This proposed
change conforms with a dangerous trend toward blurring the distinctions between
criminal law and regulatory violations. Under the proposed changes, an
organization's punishment for a criminal violation would be dependent, in part, on its
implementation of programs to prevent civil administrative regulations. See Section
8C2.5(f)(an organization's culpability score would be lower if it had in place an
effective program to detect and prevent "violations of law"). Criminal sanctions
should be reserved for violations of criminal laws. They should not be used as a
back door route to increase the penalties for regulatory non-compliance. The
Sentencing Commission should resist the temptation indirectly to criminalize
conduct that can be, and is, sanctioned through the administrative regulatory
process.

Another proposed change in one of the criterion for an effective compliance
program would change a provision that now says that the organization should use
due care not to delegate substantial discretionary authority to individuals whom the
organization knows, or should have known, "have a propensity to engage in illegal
activities," to a new provision that states that the organization shall use reasonable
efforts not to include within the substantial authority personnel of the organization
any individual whom the organization knows, or should have known, has a history of
engaging in violations of law or other conduct inconsistent with an effective
compliance program. Section 8B2.1(b)(3). This proposed provision and the
commentary to the provision are an improvement over the present version, but
should make clear that the mere fact that a person of substantial authority within the
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