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Background: This section sets forth the requirements for an effective program to prevent
and detect violations of law. This section responds to section 805(a)(2)(5) of the
Sarbanes-Oxley Act of 2002, Public Law 107-204, which directed the Commission to
review and amend, as appropriate, the guidelines and related policy statements to ensure
that the guidelines that apply to organizations in this Chapter “are sufficient to deter and
punish organizational criminal misconduct.”

The requirements set forth in this guideline are intended to achieve reasonable
preventzon and detection of vzolatzons of law both crzmmal and noncriminal, for which
orgamzatlonal

an organization in seeking

orgamzational culture

probatzon for the orgamzatzon zf it is convicted and sentenced for a criminal offense.




JUSTIFICATION
for
’ Suggested Changes to Proposed Amendments to FSGO

It is questionable whether a compliance program can be truly effective
if it does not have an ethics component.
- - - Diana E. Murphy’

The changes we have suggested to the Proposed Amendments to the FSGO can be divided into
three general categories: Omission of Ethics, Expansion of Ethics and Compliance Program
Purview, and Measurement of Program Effectiveness. For each of these categories, we will
provide a justification for the suggested changes.

Omission of Ethics
There is no mention of “ethics” in the Proposed Amendments even though

e cthics was discussed extensively in the Advisory Group’s Recommendations for
Proposed Amendments, primarily in relation to the new developments in the arenas of
compliance, ethics, and corporate governance with which the Advisory Group was trying
to “synchronize” its recommendations (though not in the amendments and commentary it
actually recommended);

e cthics figures largely in the “new developments” mentioned by the Advisory Group. For
example, the SEC, Sarbanes-Oxley Act of 2002, and the NYSE all encourage or require
their constituents to move beyond a compliance-based program to an ethics/values/
integrity-based program for the prevention of fraud, waste, and abuse. In addition, the

' FASB has recently proposed a rule that would change its approach from rule-based to
principle-based. All of these “new developments,” although they preceded the Proposed
Amendments, are bolder, more innovative, and consistent with best practices, than the
Proposed Amendments;

e ecthics is the real tenor of “organizational culture” as enunciated in the Proposed
Amendments. The concept of “organizational culture” that is apparently substituted for
“ethics” simply begs the question of how an organization gets “beyond compliance” and
how it measures whether its culture “promotes compliance with law.” An organization can
strengthen its compliance program by enforcing more compliance with law ever more
rigorously (and penalties for noncompliance), but in doing so it risks turning itself into a
police state. Alternatively, it can situate compliance in ethics inasmuch as the laws that are
the object of compliance are already grounded in ethical principles. To do otherwise only
reinforces what William Widen in a recent article in The Business Lawyer refers to as
“technical compliance” '—or the Office of the Inspector General calls a “paper program”;

e ecthics is no more “fuzzy” than the law. Both require interpretation, ethics within the
organization as business decisions are made, and law in the judicial system by attorneys
(and at much greater cost to the organization and public). Furthermore, the reluctance to
refer to ethics in the Proposed Amendments seems to be based, in part, on the mistaken
notion that by doing so they obviate the need for “...prosecutors to litigate and judges to
determine whether an organization has a ‘good set of values’ or ‘appropriate ethical
standards.”’ This is simply not the case. Prosecutors and judges would still have to
make a separate determination about the effectiveness of the organizational culture in
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