














The Defense Industry Initiative on Business Ethics and Conduct, an organization founded by 32 .
members of that industry, reached a similar conclusion and, as a result, included in its statement
of purpose:

DII’s essential purpose is to combine the common dedication of its Signatories to a
culture and practice of ethics and right conduct in all business with the U.S. Defense
Department and with others.

Nevertheless, the Ad Hoc Group expressly intends to limit ethical assessments by courts,
prosecutors and parties, stating only that "determinations of whether a particular organization has
adopted a good 'set of values™ or appropriate ‘ethical standards’ are 'subjects which may be very
difficult, if not impossible, to evaluate in an objective, consistent manner." (Report at 55).

This conclusion wrongly supposes, we believe, that the courts may lack the judgment found in
the other branches of the government and self-regulating bodies. Neither Congress, in The
Sarbanes-Oxley Act, nor the SEC in approving the listing standards of the NYSE and Nasdaq
shied away from the concept of ethics. Under those laws, and many others that we discuss
below, courts will and have grappled with these subjects.

While ethics can seem to be an abstraction that calls for relative, somewhat subjective value
judgments, there is actually a far more grounded, practical definition. Ethics is, simply, the
shared values and norms that define how people interact. Principally, ethics is how people treat
each other. Very often, ethics is explicitly expressed as positive law; at all times, ethics informs
the positive law. They are inexorably intertwined.

Our concern with the proposed language and its underlying rationale, therefore, is that it both
“sells the courts short” and does not comport with these more recent statutes and regulations. As
a result, it could lead to inconsistent enforcement of both the letter and spirit of those laws.

Consequently, we believe the current environment presents a singular opportunity to establish a
general requirement for promoting a culture of ethics and compliance, as opposed to merely a
culture of compliance. We believe this is not only an achievable goal, but moreover sends a
strong signal that compliance with legal minimums will not be the standard by which sentencing
courts will evaluate behavior, but instead virtue and values do indeed matter. Only through
reference to fundamental legal and ethical principles will the Commission be able to properly
discourage actions that while technically legal, undermine the spirit of the law.

Indeed, the criteria currently proposed by the Commission to determine whether an organization

has promoted a culture of compliance with the law may just as easily be used to assess whether

the organization has promoted a culture of compliance with law and ethics. Courts and

prosecutors may then use the standards currently espoused in the proposed amendments for

promoting a culture of compliance to just as easily measure an organization's commitment to

promoting a culture of ethics and compliance. This allows for an analysis of how well the

organization promotes ethics without requiring an analysis of how ethical an organization is. ‘
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Without a commitment to ethics, the Commission runs the risk of its guidelines fostering the
same types of corporate cultures that allowed individuals to seek out "loopholes" in the law that
led to many of the recent corporate crises. By including ethics in §8B2.1.(a)(2), the Commission
not only retains intellectual consistency, but it will be implementing both the words and spirit of
recent legislation and regulations.

THE PRECEDENT FOR ETHICS

The notion of at least some government oversight of business ethics is a well-established one.
And courts and prosecutors are both equipped and willing to engage in at least some assessment
of ethical behavior. Indeed, much of the criminal law and the analysis of criminal behavior in the
courtroom relies on an assessment of a defendant's motive. Every day, courts and juries examine
motive, comparing it against the community's values (i.e., its ethical framework) to determine
how well or mal-intentioned the defendant's actions were. This values-based (or ethics-based)
determination informs the culpability decision and ultimately, the sentence meted out. Moreover,
the basic tenets of tort law are based on ethics. Before the advent of standards of strict liability,
which effectively compensate harm based on notions of causation and, ultimately, who can afford
to pay the compensation, tort law had as its foundation the precept of duty. Duty is simply the
assigned moral obligation to behave in a certain way--an obligation interpreted and assigned by
judges and which ultimately established the common law of torts.

There is also a long history of all three branches of government encouraging, if not explicitly
mandating, at least some focus on ethics in business. Indeed, among Congress's objectives in
passing the federal securities laws in the early 1930s was the promotion of honest securities
markets. By passing these laws, Congress sought "'to substitute a philosophy of full disclosure
for the philosophy of caveat emptor and thus to achieve a high standard of business ethics in the
securities industry.™ And since their passage, the courts have broadly construed the securities
laws over the years to achieve this stated purpose.

Of course, ethics is not limited to the securities laws. Many federal laws are founded on ethical
principles and require at least some recognition of those principles in applying the laws to the
facts of any particular case.

And in government procurement, by both statute and regulation, the executive branch is required
to assess an organization’s ethics on a regular basis. Pursuant to both the Office of Federal
Procurement Policy Act of 1974 and the Federal Acquisition Regulation (FAR), some of the
factors to be considered in determining whether a prospective contractor is a "responsible source”
include whether it has adequate financial resources; the ability to comply with delivery and
performance schedule; a satisfactory performance record; and a satisfactory record of integrity
and business ethics. '

Even the common law is rife with examples of ethics finding their way into the legal analysis.
One example is the tort of interference with contract stating that, when the courts have yet to
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