

















an individual obtaining an identification or immigration document cannot be quantified by use of the
loss table. It also addresses cases, as identified by the Commission, in which a third party steers an
individual to the public official in order for that individual to obtain, through bribery or a gratuity,
such a document. The enhancement also recognizes the increased risk of domestic terrorism from
Joreign nationals who illegally enter or remain in the United States through the use of illegally
obtained identification documents. Similarly, the enhancement addresses concerns identified by the
Department of Homeland Security regarding bribery of customs inspectors who have the discretion
to permit individuals, vehicles, and cargo into the United States without inspection.

Miscellaneous Amendments

The proposed amendment provides a definition of "public official” that builds on the current definition
provided in §2C1.7. It modifies this definition by explicitly incorporating the notion that public
officials hold positions of public trust. This definition is derived from relevant case law and statutory
provisions, as well as §3B1.3 (Abuse of Position of Trust or Use of Special Skill). One difference to
note regarding the definition of "public official” in §§2C1.1 and 2C1.2 is that the definition in $§2C1.2
includes former public officials in order to be consistent with the scope of the primary gratuity statute,
18 US.C. § 201(c)(1).

The proposed amendment also (4) clarifies that an unlawful payment may be anything of value, not
necessarily a monetary payment; (B) adds to §2Cl.1 an application note currently found in §2C1.2
regarding consideration of whether the public official was the instigator of the offense as an
appropriate factor to determine the placement of the sentence within the applicable sentencing
guideline range; and (C) updates Appendix A (Statutory Index) by deleting references to §2ClI.4,
which was consolidated with §2C1.3 (Conflict of Interest; Payment or Receipt of Unauthorized
Compensation), effective November 1, 2001.

Several issues for comment follow the proposed amendment.
Proposed Amendment:
Part One: Consolidation of §§2C1.1 and 2C1.7

§2CL.1.

Right: Fraud Involving the Deprivation of the Intangible Risht to Honest Services

of Public Officials

(a) Base Offense Level: 18[12]
(b) Specific Offense Characteristics

) If the offense involved more than one bribe-or-extortiontincident, increase by
2 levels.

2) Hmrore-thanone-applies;use-thegreater):
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A)y—If the value of the unlawful payment, the benefit received or to be
received in return for the payment, or the loss to the government
from the offense, whichever is greatest (iA) exceeded $2,000 but
did not exceed $5,000, increase by 1 level; or (#B) exceeded
$5,000, increase by the number of levels from the table in §2B1.1
(Theft, Property Destruction, and Fraud) corresponding to that
amount.

; ¢ theoffense-inveived ot i flrene:
tcoted-ofieist reintholdinoa-hivh-level-desis: "
s o toe i Tamela

3) If the offense involved an unlawful payment for the purpose of influencing
an official act of a public official in a high position of public trust, increase
by [2][4] levels. If the resulting offense level is less than level 18, increase
to level 18.]

(4 [f the defendant was a public official at the time of the offense, increase by
[2][4] levels.

(3) If the offense involved an unlawful payment (A) to a United States
Customs Border Protection Inspector to permit a person, a vehicle, or cargo
to enter the United States: (B) to obtain a passport or a document relating
to naturalization. citizenship, legal entry, or legal resident status; or (C) to
obtain a government issued identification document, increase by [2][4]
levels.

Commentary

Statutory Provisions: 15 U.S.C. §§ 78dd-1, 78dd-2, 78dd-3; 18 U.S.C. §§ 201(b)(1), (2), 872, 1341
(if the scheme or artifice to defraud was to deprive another of the intangible right of honest services),
1342 (if the scheme or artifice to defraud was to deprive another of the intangible right of honest
services), 1343 (if the scheme or artifice to defraud was to deprive another of the intangible right of
honest services), 1951. For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

Definitions.—For purposes of this guideline:

["Bribe” means anvthing of value given or uccepted with the corrupt intent io influence, or to
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3.

be influenced in, an official act. 4 bribe involves an agreed upon quid pro quo.]

"Government issued identification document” means a document made or issued by or under
the authority of the United States Government, a State, or « political subdivision of a State,
which, when completed with information concerning « particular individual, is of a type
intended or commonly accepted for the purpose of identification of individuals.

"Official act” has the meaning given that term in 18 U.S.C. § 201(a)(3).

"Public official.” means (4) an officer or employee in, or selected to be in. a position of public
trust in a federal. state, or local government department or government agency, or (B) u juror.
"Public official” also includes a government contractor if such contractor is in a position of
public trust with respect 1o a government department or govermment ggency.

"Unlawful payment” means anything of value.  An "unlawful payment” need not be monetary.

Application _of Subsection (bj(2).—"Loss", for purposes of subsection (b)(2)(A), shall be
determined in accordance with Application Note 2 of the Commentary to §2Bl1.1 (Theft,
Property Destruction, and Fraud). The value of "the benefit received or to be received” means
the net value of such benefit. Examples: (1) A government employee, in return for a $500
bribe, reduces the price of a piece of surplus property offered for sale by the government from
810,000 to $2,000; the value of the benefit received is $8,000. (2) A $150,000 contract on
which $20,000 profit was made was awarded in return for a bribe; the value of the benefit
received is $20,000. Do not deduct the value of the bribe itself in computing the value of the
benefit received or to be received. In the above examples, therefore, the value of the benefit
received would be the same regardless of the value of the bribe.

dpplication of Subsection (bi(3).~Subsection (b)(3) applies in cases involving federal. state,
or local public officials who hold high positions of public trust.  Such officials are
distinguished from other public officials by their direct authority to make decisions for, or on
behalf of. a government department or government agency, and by their substantial influence
over the decision-making process.  Examples of public officials in high positions of public trust
include (4) u legislator; (B) « judge or magisirate: (C) a prosecuting attorney; (D) an agency
administrator: and (E) a [supervisory] law enforcement officer.  Certain individuals may be
considered, for purposes of subsection (b)(3), to be a public official who holds a high position
of public rust because of the importance of the process over which ithe individual has
substantial influence, as for example, a juror.

The degree of public trust involved in a high position of public trust is greater than that
required for application of $3B1.3 (Adbuse of Position of Trust or Use of Special Skill).
Accordingly, the fact that a particular public official has managerial discretion does not, in
and of itself, determine whether the public official holds a high position of public irust,

[napplicability_of §3B1.3—Do not apply §3B1.3 (Abuse of Position of Trust or Use of Special
Skill) except where the offense level is determined under §2C1.1(c)(1), (2), or (3). In such
cases, an adjustment from §3B1.3 (Abuse of Position of Trust or Use of Special Skill) may
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apply.

Upward Departire _Provisions.—In some cases the monetary value of the unlawful payment
may not be known or may not adequately reflect the seriousness of the offense. For example,
a small payment may be made in exchange for the falsification of inspection records for a
shipment of defective parachutes or the destruction of evidence in a major narcotics case. In
part, this issue is addressed by the adjustments in §2C1.1(b)(2), and §2C1.1(c)(1), (2), and (3).
However, in cases in which the seriousness of the offense is still not adequately reflected, an
upward departure is warranted. See Chapter Five, Part K (Departures).

S——Fhere In a case in which the court finds that the defendant’s conduct was part of a systematic

8.

Background: *

or pervasive corruption of a governmental function, process, or office that may cause loss of
public confidence in government, an upward departure may be warranted. See Chupter—Fiver

Partk~(Beparturests IK2. 7 (Disruption of Governmental Function).

Related Pavments.—Subsection (b)(1) provides an adjustment for offenses involving more than
one incident of etther-bribery—or, extortion under color of official right, or fraud involving the
deprivation of the intangible right to honest services. Related payments that, in essence,
constitute a single incident of—bribery—or—extortton—(e.g. a number of installment payments for
a single action) are to be treated as a single bribe—or—extortionincident, even if charged in
separate counts.

In a case involving more than one incident of bribery. extortion, or fraud involving the
deprivation of the intangible right to honest services, the applicable amounts under subsection
(hi(2) (Le.. the greatest of the value of the unlawful payment, the benefit received or fo be
received, or the loss o the government) are determined separately for each incident and then
added together.

Application _of Subsection (c).—For the purposes of determining whether to apply the cross
references in this section, the 'resulting offense level” means the greater final offense level
(Le., the offense level determined by taking into account both the Chapter Two offense level
and any applicable adjustments from Chapter Three, Parts A-D).

Determining  Sentence Within Guideline  Range.—In some cases. the public official is the
instigator of the offense.  In others, a private citizen may be the instigator. This fuctor may
appropriately be considered in determining the placement of the sentence within the applicable
guideline range.

Section 2C1.1 also applies to offenses under 15 U.S.C. §§ 78dd-1, 78dd-2, and 78dd-3. Such

offenses generally involve a payment to a foreign public official, candidate for public office, or agent
or intermediary, with the intent to influence an official act or decision of a foreign government or
political party. Typically, a case prosecuted under these provisions will involve an intent to influence
governmental action.
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Section 2C1.1 also applies to fraud involving the deprivation of the intangible right to honest
services of government officials under 18 US.C. §§ [341-1343. Such fraud offenses typically involve
an improper use of government influence that harms the operation of government in a manner similar
to bribery offenses.

Offenses involving attempted bribery are frequently not completed because the victim reports
the offense to authorities or is acting in an undercover capacity. Failure to complete the offense does
not lessen the defendant’s culpability in attempting to wuse public position for personal gain.
Therefore, solicitations and attempts are treated as equivalent to the underlying offense.
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§2B1.1.

Larceny. Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction: Fraud and Deceit; Forgery; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer

Obligations of the United States

L .

Commentary

Application Notes:

14.

Cross Reference in Subsection (c)(3).—Subsection (c)(3) provides a cross reference to another
guideline in Chapter Two (Offense Conduct) in cases in which the defendant is convicted of

a general fraud statute, and the count of conviction establishes an offense more aptly covered
by another guideline.  Sometimes, offenses involving fraudulent statements are prosecuted
under 18 U.S.C. § 1001, or a similarly general statute, although the offense is also covered
by a more specific statute. Examples include false entries regarding currency transactions,
for which §251.3 (Structuring Transactions to Evade Reporting Requirements) likely would be
more apt, and false statements to a customs officer, for which §2T3.1 (Evading Import Duties
or Restrictions (Smuggling); Receiving or Trafficking in Smuggled Property) likely would be
more apt. In certain other cases, the mail or wire fraud statutes, or other relatively broad
statutes, are used primarily as jurisdictional bases for the prosecution of other offenses. For
example, a stute employee who improperly influenced the award of a contract and used the
mails to commit the offense may be prosecuted under 18 U.S.C. § 1341 jor fraud involving the
deprivation of the intangible right of honest services.  Such a case would be more aptly
sentenced pursuant to §2C11 (Offering, Giving, Soliciting, or Receiving a Bribe; Extortion
Under Color of Official Right; Fraud involving the Deprivation of the Intungible Right (o
Honest Services of Public Officials).

APPENDIX A - STATUTORY INDEX

* k%
18 U.S.C. § 209 26+42C1.3

* ok ok
18 U.S.C. § 371 2A1.5, 26+F-2T1.9,

2K2.1 (if a conspiracy
to violate 18 U.S.C.
18 U.S.C. 924(c)), 2X1.1

* k¥
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18 US.C. § 1341
18 US.C. § 1342
18 US.C. § 1343

18 US.C. § 1909

41 U.S.C. § 423(e)

2B1.1, 2€72C1.1
2B1.1, 2e+72C1.1
2BL.1, 2&72C1.1

* x %

2C1.3;2€+4

2B1.1, 2C1.1;:2€+7

*  x %

Part Two: Consolidation of §§2C1.2 and 2C1.6

§2C1.2.

Offering, Giving, Soliciting, or Receiving a Gratuity

@
)

Base Offense Level: 7[9]

Specific Offense Characteristics

)
@

If the offense involved more than one gratuityincident, increase by 2 levels.
fmrore-thamrone-appltes;-use-the-greater):

tAy—If the value of the gratuityunlawful paynent (1A) exceeded $2,000
but did not exceed $5,000, increase by 1 level; or (#B) exceeded
$5,000, increase by the number of levels from the table in §2B1.1
(Theft, Property Destruction, and Fraud) corresponding to that
amount.

If the offense involved an unlawtul payment for the purpose of influencing
an official act of a public ofticial in a high position of public trust, increase
by [2][4] levels. If the resulting offense level is less than level 15, increase

to level 15,

If the defendant was a public official at the time of the offense. increase by
[2][4] levels.

If the offense involved an unlawful payment (A) to a United States
Customs Border Protection Inspector to permit a person, a vehicle, or cargo
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to enter the United States; (B) to obtain a passport or a document relating
to naturalization, citizenship, legal entry, or legal resident status; or (C) to
obtain a government issued identification document, increase by [2][4]
levels.

(c) Special Instruction for Fines - Organizations

1 In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine),
use the value of the unlawful payment.

Commentary

Statutory _Provisions: 18 U.S.C. §§ 201(c)(1). 212-214, 217. For additional statutory provision(s),

see Appendix A (Statutory Index).

Application Notes:

r

Definitions.—For purposes of this guideline:

"Government issued identification document” means « document made or issued by or under
the authority of the United States Government. « State, or a political subdivision of a State,
which, when completed with information concerning « particular individual, is of « type
intended or commonly accepted for the purpose of identification of individuals.

["Gratuity” means anvthing of value given, or accepted for or because of an official act
performed or to be performed.]

"Official act" has the meaning given that term in 18 US.C. § 201(a)(3).

"Public official.” means (A} an officer or employee in, formerly in, or selected to be in, «
position of public mwust in a federal, state, or local government departinent or govermment
agency, or (B) «a juror. "Public official” also includes a govermment contractor jf such
contractor is in a position of public trust with respect to a government department or
government agency.

"Unlavwful payment” means anything of value.  An "unlawful payvment” need not be monetary.

dpplication of Subsection (hi(3).—Subsection (b)(3) upplics in cases involving federal, state,
or local public officials who hold high positions of public trust.  Such officials are
distinguished from other public officials by their divect authority to make decisions for, or on
hehulf of, a government department or government agency, and by their substantia! influence
over the decision-making process.  Examples of public officials in high positions of public trust
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include (A) a legislator; (B) a judge or magistrate; (C) a prosecuting attorney; (D) an agency
administrator; and (E) a [supervisory] law enforcement officer.  Certain individuals may be
considered, for purposes of subsection (b)(3), to be a public official who holds a high position
of public trust because of the importance of the process over which the individual has
substantial influcnce, as for example, a juror.

The degree of public wust involved in a high position of public trust is greater than that
required for application of §3B1.3 (dbuse of Position of Trust or Use of Special Skill).
Accordingly, the foct that a particular public official has managerial discretion does not, in
and of itself, determine whether the public official holds a high position of public trust.

23, Inapplicability of §381.3.--Do not apply the adjustment in §3B1.3 (Abuse of Position or Trust
or Use of Special Skill).

F4. Determining Sentence Within_ Guideline Ruange.—In some cases, the public official is the
instigator of the offense. In others, a private citizen who is attempting to ingratiate himself or
his business with the public official may be the initiatorinstigator. This factor may
appropriately be considered in determining the placement of the sentence within the applicable
guideline range.

+3. Related Pavments.—Subsection (b)(1) provides an adjustment for offenses involving more than
one incident.  Related payments that, in essence, constitute a single gratuity (e.g, separate
payments for airfare and hotel for a single vacation trip) are to be treated as a single gratuity,
even if charged in separate counts.

Background:  This section applies to the offering, giving, soliciting, or receiving of a gratuity to a
public official in respect to an official act—A—corrupt-purpose—is—rotan—clenment—of—this-offense—An

o re—trre—ptotic—oifteta

=lt ulso applies in
cases involving (1) the offer to, or acceptance by, « bank examiner of a loan or gratuity; (2) the offer
or receipt of anvthing of value for procuring « loan or discount of commercial bank paper from a
Federal Reserve Bank; and (3) the acceptance of a fee or other consideration by a federal emplovee
Sfor adjusting or cancelling a farm debt.
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APPENDIX A - STATUTORY INDEX

18 US.C.4§ 212 2et62C1.2
18 U.S.C. §213 2€6:C1.2
18US.C. §214 2€1+:62C1.2
18 US.C. § 217 2662012
ISSUES FOR COMMENT:

The Commission requests public comment regarding the proposed consolidation of §$2Cl1.1
and 2C1.7, and §$2C1.2 and 2C1.6.  Should the Commission instead consolidate all four
guidelines into one comprehensive guideline that would apply to bribery, gratuity, extortion
under color of official right, and fraud involving the deprivation of the intangible right to
honest services? For example, such a guideline could distinguish between bribery and gratuity
offenses by alternative base offense levels in a structure that would be consistent with $2E5.1
(Offering, Accepting or Soliciting a Bribe or Gratuity Affecting the Operation of an Employee
Welfare or Pension Plan). Should a consolidated §2C1.1 or §2C1.2 specifically include
conspiracy and attempts? Alternatively, should the Commission maintain the current structure
of Chapter Two, Part C (Offenses Involving Public Officials) and not consolidate any of the
guidelines in that part?

The Commission requests comment regarding whether it should eliminate any or all of the cross
references in §2CI.1. For example, the Commission has received input that the cross
reference in subsection (c)(2) is confusing and may result in circular application of multiple
cross references. This cross reference instructs the court to apply §2X3.1 (Accessory After the
Fact) or $2J1.2 (Obstruction of Justice) if the offense was committed to conceal, or obstruct
Jjustice in respect to, another offense. If §2J1.2 is applied, for example, and the offense
involved obstructing the investigation or prosecution of an offense, than the cross reference
in $§2J1.2(c)(1) instructs the court to apply §2X3.1. For these reasons, should the Commission
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