










the government from the offense, whichever is greatest; and (B) 8 levels if the offense involved a 
payment to influence an elected official or an official holding a high-level decision-making or sensitive 
posrt10n. Similar enhancements exist in §§2Cl.2 and 2CJ. 7. The proposed amendment makes two 
major changes to this enhancement in both proposed consolidated guidelines. First, it makes the 
enhancement cumulative so that the court would apply the appropriate number of levels from the loss 
table and also the revised public official enhancements, if applicable. Second, the proposed 
amendment proposes two new enhancements that focus on public officials. The first new enhancement 
modifies the current "high-level or sensitive position" enhancement. This enhancement provides 
[two][four] levels, and in §§2CJ.J and 2Cl.2, a minimum offense level of 18 and 15, respectively, if 
the offense involved an unlawful payment for the purpose of influencing an official act of a public 
official in a high position of public trust. Although the concept is the same as the current 
enhancement, the proposed amendment draws on case law interpreting the current enhancement and 
on the notion of "public trust" from §3BJ.3 (Abuse of Position of Trust or Use of Special Skill) to give 
more guidance with respect to the type of case to which the enhancement applies. The proposed 
minimum offense level of level 18 in §2Cl.J and of level 15 in §2Cl.2 ensures that an offense 
involving bribery of a higher level public official receives at least as high a sentence as it currently 
receives (i.e., that the new constroct does not result in lower sentences). This enhancement will apply 
regardless of whether the defendant was the giver or the recipient of the bribe. 

The corresponding application note also explains that public officials in high positions of public trust 
are distinguished from other public officials by their direct authority to make decisions for, or on 
behalf of, a government department or government agency, and also by their substantial influence 
over the decision-making process. The note also includes jurors in the scope of the enhancement's 
application in order to be consistent with case law regarding the current enhancement and with the 
scope of 18 U.S.C. § 201, the primary bribery and gratuity statute. 

The second new enhancement pertaining to public officials provides a [two][four]- level increase if 
the defendant was a public official at the time of the offense. Commission data indicate that the 
defendant was a public official in approximately half of all public corruption cases. This enhancement 
recognizes that although all bribery involving public officials corrupts the public trust in government, 
it is the public official who violates that public trust. Currently, application notes in §§2CJ.1, 2Cl.2, 
2Cl.6, and 2Cl.7 instruct the court not to apply the abuse of position of trust enhancement in §3BJ.3 
(Abuse of Position of Trost or Use of Special Skill), suggesting that in all cases sentenced under these 
guidelines, there is some element of abuse of public trust. The proposed enhancement would 
distinguish among cases in which there is an abuse of a position of public trust on the part of the 
public official. 

Enhancement for Obtaining Entry into United States and for Obtaining Certain Documents 

The proposed amendment also provides a new [two][four]- level enhancement if the offense involved 
an unlawful payment (A) to a United States Customs Border Protection inspector to permit a person, 
a vehicle, or cargo to enter the United States; (B) to obtain a passport or a document relating to 
naturalization, citizenship, legal entry, or legal resident status; or (C) to obtain a government issued 
identification document. The definition of "government issued identification document" is derived from 
the definition of "identification document" in 18 U.S.C. § 1028(d)(3). This enhancement addresses 
cases in which a small payment may be given to obtain such a document, but the harm that results from 
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an individual obtaining an identification or immigration document cannot be quantified by use of the 
loss table. It also addresses cases, as identified by the Commission, in which a third party steers an 
individual to the public official in order for that individual to obtain, through bribery or a gratuity, 
such a document. The enhancement also recognizes the increased risk of domestic terrorism from 
foreign nationals who illegally enter or remain in the United States through the use of illegally 
obtained identification documents. Similarly, the enhancement addresses concerns identified by the 
Department of Homeland Security regarding bribery of customs inspectors who have the discretion 
to permit individuals, vehicles, and cargo into the United States without inspection. 

Miscellaneous Amendments 

The proposed amendment provides a definition of ''public official" that builds on the current definition 
provided in §2Cl.7. It modifies this definition by explicitly incorporating the notion that public 
officials hold positions of public trust. This definition is derived from relevant case law and statutory 
provisions, as well as §3Bl.3 (Abuse of Position of Trust or Use of Special Skill). One difference to 
note regarding the definition of ''public official" in §§2Cl.l and 2CJ.2 is that the definition in §2Cl.2 
includes former public officials in order to be consistent with the scope of the primary gratuity statute, 
18 U.S.C. § 20J(c)(l). 

The proposed amendment also (A) clarifies that an unlawful payment may be anything of value, not 
necessarily a monetary payment; (B) adds to §2Cl.1 an application note currently found in §2CJ .2 
regarding consideration of whether the public official was the instigator of the offense as an 
appropriate factor to determine the placement of the sentence within the applicable sentencing 
guideline range; and (C) updates Appendix A (Statutory Index) by deleting references to §2CJ.4, 
which was consolidated with §2Cl.3 (Conflict of Interest; Payment or Receipt of Unauthorized 
Compensation), effective November 1, 2001. 

Several issues for comment follow the proposed amendment. 

Proposed Amendment: 

Part One: Consolidation of §§2Cl.1 and 2Cl.7 

§2Cl.1. Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Official 

Right: Fraud lnyolvinu the Deprivation of the lntan~•ihlc Riuht to Honest Services 
of Public Officials 

(a) Base Offense Level: M[I2] 

(b) Specific Offense Characteristics 

(I) If the offense involved more than one b1ibe 01 extortioninciclcnt, increase by 

2 levels. 

(2) (Ifmo1e than one applies, use the gieate1). 
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h(A~)+--If the value of the unlawfol payment, the benefit received or to be 
received in return for the payment, or the loss to the government 

from the offense, whichever is greatest (1A) exceeded $2,000 but 

did not exceed $5,000, increase by 1 level; or (iiB) exceeded 
$5,000, increase by the number of levels from the table in §2B1.l 

(Theft, Property Destruction, and Fraud) corresponding to that 

amount. 

(B) If the offeMe imolved a pa:yment fut the pt11po5e ofi11fl11eneing an 
eleeted official 01 an:y official holding a high level dcci5ion making 
01 5en5iti. e positio11, inc1 ea5e b:y 8 levels. 

(3) If the offense involved an unlawful payment for the purpose of influencing 
an official act of a public official in a high position of public trust, increase 

by [2][ 4] levels. If the resulting offense level is less than level 18, increase 

to level 18.] 

(4) lf the defendant was a public official at the time of the offense, increase by 

[21[ 4] levels. 

(5) If the offense involved an unlawful payment (A) to a United States 

Customs Border Protection lnspector to permit a person, a vehicle, or cargo 
to enter the United States: (B) to obtain a passport or a document relating 

to naturalization. citizenship, legal entry, or legal resident status; or (C) to 

obtain a government issued identification document, increase by [2][4] 
levels. 

* * * 

Commentary 

Statutory Provisions: 15 U.S.C. §§ 78dd-1, 78dd-2, 78dd-3; 18 U.S.C. §§ 20/(b)(l), (2), 872, /341 
(if the scheme or art((ice to de(i-aud was to deprii·e another <~f the i111a11gible right of honest service.1), 
13-1] (if the scheme or artifice to de.fraud was to dc:prive another of the intangible right <~f honest 
service.\), J 343 ({( 1!,e scheme or artifice to defraud was to deprive another of the i/l!angible right of 
honest services), 1951. For additional statutory provision(s), see Appendix A (Statutory Index). 

Application Notes: 

I. "Ojftcid ho{-ding a high ,be:{ decision making m sensitive positir,n" i11cfodcs, fm example, 
p1 osecuting auo, 11cyJ, jttdge"J, agency adminiJe1 atm J, Jtrpe, rismy l-aw e11fo1 ceme11t office, 3, 

, , , fj:c . , . , . ., , , r ·b .,. amz otne, gmernmentm crp1c1ars ,vdn "Jtnlllt:ll n~ veis or1 esponst mty. 

Definitions. - For purposes of this guideline: 

["Bribe" means anything of value given or accepted with the corrupt intef/1 io injl11e11ce, or to 
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2. 

3. 

be influenced in, mi official act. A bribe involves an agreed upon quid pro quo.} 

"Governmelll issued idemi(ication document" means a document made or issued by or under 
the authority cf the United States Government, a State, or a political subdivision ql a Stale, 
which. whr::n completed with irformalion concerning a particular individual. is of a type 
intended or common(J' accepted fhr the purpose of idellli(icatio11 of individuals. 

"Official act" has the meaning given that term in 18 U. S.C. § 201(a){3). 

"Public official," means (A} a,1 ofj7cer or employee in. or selected to b.: in. a position of puhlic 
trust in a federal. state, or local gm•ernment clepart111e11t or gorernment agency: or (BJ a juror. 
"Public official" also includes a governmelll co,uraclor fl such collfractor is in a position of 
public trust with respect to a govc?r11111ent departme/11 or govenmtc?nt agency. 

"Unlm1:fitf payment" means anything of value. An "unlmiful /Jayment" need nor be monetmy. 

Anplication of Suhsection (b)OJ.-"Loss", for purposes of subsection (b)(2)(A), shall be 
determined in accordance with Application Note 2 of the Commentary to §2B1.1 {Theft, 
Property Destruction, and Fraud). The value of "the benefit received or to be received" means 
the net value of such benefit. Examples: (1) A government employee, in return for a $500 
bribe, reduces the price of a piece of surplus property offered for sale by the government from 
$/0,000 to $2,000; the value of the benefit received is $8,000. (2) A $150,000 contract on 
which $20,000 profit was made was awarded in return for a bribe; the value of the benefit 
received is $20,000. Do not deduct the value of the bribe itself in computing the value of the 
benefit received or to be received. In the above examples, therefore, the value of the benefit 
received would be the same regardless of the value of the bribe. 

Apn/ication of Subsection rb)(3). --·· Subsectio11 (bj{J) applies in cases involving federal. slate. 
or local public o.[(icia!s who hold high positiom of public trust. Such officials are 
distinguished from other public o(ficials by their direct authority to make decisions jiJr, or on 
behalf qt: a government department or government agency, and by their suhstallfial influence 
over the decision-making process. Em mp/es c!f' public officials in high positions of public trmt 
include (A) a legislator; (B) a judge or magistrate: (C) a prosecuting artomey; (D) an agency 
administrator: and (E) a [rnpervisor>] law enforcement <!//1cer. Certain individuals nw1· he 
considered, ji:1r purposes of subsection (b)(J), to be a public ,~t/icial who hold~ a high posilion 
cf public rrusl because CJ( the importance of 1he process over which the individual has 
subslantial i1?fl11ence. as.for example. ajuror. 

711e degree of public trust involved in a high position of public lrusr is greater than that 
required for application c~f §3B1.3 (,-lbuse of Posirion of Tru.11 or Use <if' Special Ski/lj_ 
According~\'. the fact thal a par!icular public official has mmwgerial discretion docs not, in 
and q(itself, de/ermine whether the public qfficia/ holds a high position of public trust. 

-34. lnmmlicabilitv 0!' SJB l .3.-Do not apply §3Bl .3 (Abuse of Position of Trust or Use of Special 
Skill) except where the offense level is determined under §2C1.1(c)(1), (2), or (3). In such 
cases, an adjustment from §3BI.3 (Abuse of Position of Tmst or Use of Special Skill) may 

85 



apply . 

..f5. Umvard Denarrure Provisiom·.-Jn some cases the monetary value of the unlawful payment 
may not be known or may not adequately reflect the seriousness of the offense. For example, 
a small payment may be made in exchange for the falsification of inspection records for a 
shipment of defective parachutes or the destruction of evidence in a major narcotics case. In 
part, this issue is addressed by the adjustments in §2Cl. J(b)(2), and §2Cl . J(c)(J), (2), and (3). 
However, in cases in which the seriousness of the offense is still not adequately reflected, an 
upward departure is warranted See Chapter Five, Part K (Departures) . 

..,5-. ----1J"'Fl"",e"',-e In a case in which the court finds that the defendant's conduct was part of a systematic 
or pervasive corruption of a governmental function, process, or office that may cause loss of 
public confidence in government, an upward departure may be warranted. See Chapte, Fi,e, 
Pa, t K (Dcpm tm t!sj §5K2. 7 (Disruption of Governmental Function). 

6. Related Pavments.-Subsection (b)(J) provides an adjustment for offenses involving more than 
one incident of ~bribery--m-, extortion under color <)( official right_. or _ti-m,d involving the 
deprivation rf the intangif,/e right to hon<?st services. Related payments that, in essence, 
constitute a single incident of b, ibe,y 01 e:to, tio11 (~ a number of installment payments for 
a single action) are to be treated as a single b, ibe 01 exto, tio11i11cident, even if charged in 
separate counts. 

In a case involving more than one i11t:iJelll of bribffy. extortion. or fra ud involving th <? 
deprivation of !lie intangible righr to honest services, the applicable wnounis under subsection 
(b)(2 ) (i.e .. the greatest of the value of tlze 11nlawf11! paymem. the benefit received or to be 
received. or the loss to the govermnenO are Jetcnnined separately fo r each incident and then 
added together. 

7. Annliartion o( S11hsectirm (ci. - For the purposes of determining whether to apply the cross 
references in this section, the "resulting offense level" means the greater final offense level 
{i&.., the offense level determined by taking into account both the Chapter Two offense level 
and any applicable adjustments from Chapter Three, Parts A-D). 

8. Detenni11i1w SC'ntence 11-''ithin Guideline Rmw e.-fn some cases. rhe public official is the 
instigator of the offense. /11 others. a pril'are citi:-:en may be the instigator. This f actor may 
appropriately be considered in determining the placement ,!f' the sentence within 1/ze applicable 
guideline range. 

Back'jJround: * * * 

Section 2Cl.1 also applies to offenses under 15 US.C. §§ 78dd-J, 78dd-2, and 78dd-3. Such 
offenses generally involve a payment to a foreign public official, candidate for public office, or agent 
or intermediary, with the intent to influence an official act or decision of a foreign government or 
political party. Typically, a case prosecuted under these provisions will involve an intent to influence 
governmental action. 
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Section 2C I. I also applies to fraud involving the deprivation c!f !he intangible right to honest 
services of gorernme11t <!/licia!s under 18 US.C. §§ 1341-1343. Such .fraud offenses typical fr involve 
an improper use of governmelll influence that harms the operation of governmelll in a manner similar 
to bribery offenses. 

Offenses involving attempted bribery are frequently not completed because the victim reports 
the offense to authorities or is acting in an undercover capacity. Failure to complete the offense does 
not lessen the defendant's culpability in attempting to use public position for personal gain. 
Therefore, solicitations and attempts are treated as equivalent to the underlying offense. 

§2€1.7. 

* * * 

Freud lnYoh·ine Depri>,etion of the Intsneihle Rieht to the Honest Sef"liees of 
Public Offiei,.I!!: Con!!pit aey to Deft and b) Intc1 fe1 cncc "itlt Go. ct nmcntal 
Function~ 

(a) 

(b) 

(c) 

Base Offense Le·,·el: 19 

Speeifie Offense Charaeteristie 

(1) (If mere than ene applies, ttse the greater): 

(A) 

(B) 

If the less te the ge;•emment, er the valtte ef anything obtained or 

to be obtained by a pttblie offieial 01 othe15 aeting vi ith a public 

offieittl, vi hiehe. e1 j5 gt eate1 (i) exceeded $2,000 bttt did not 

exceed $5,000, ine1ea5e by 1 le.el, 01 (ii) exceeded $5,000, 
inet ea5e by the 11t11nbe1 of le. el5 from the table in §2B 1.1 (Theft, 

P1ope1ty De5httetion, ttnd Ftand) eo1Tespondi11g to thttt ttmonnt. 

If the offense imohed an elected official 01 any official holding a 

high le. el decision making 01 sen5iti .c po5itio11, i11e1 ease by 8 

-leveh-: 

C1 055 Refet enee5 

(I) 

(2) 

Ifthe offe115c ., as committed fot the pm pose of facilitating the eon,n,i55iou 

of anotlm e1iminal offeMe, apply the offei,se gnideliue applicable to a 
eompitttey to eommit thttt otlm offense if the 1esulti11g offense le.el is 

gieate, tl,tt11 that dete1mined abo .e. 

If the offense v1 M committed fo1 the pm pa5e of concealing, 01 obstrncting 

justice in I espeet to, anothei e1i1ninal offense, apply §2X3. l (Aeees501 y 

Afie1 the Fact) 01 §2Jl .2 (Ob5tt uctiou of Justice), as app1 op1 iate, in 1 espeet 

to that othe1 offense if the 1e5ttltiug offc115e le,el is g1eate1 than that 

dete1111ined abo. e. 
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(3) 

(4) 

If the offense im oh ed a tin eat of phy sieal i:irjury 01 p10pe1 ty destt 11etion, 
apply §2B3.2 (Extortion by Fo1ee 01 Tlneat oflnjury or Se1ious Damage) 
if the iesulting offe11se le. el is g1 eate1 tha1, that dete1 n, ined above. 

If the offense is eove1ed 1no1e speeifieally under §2Cl.l (Offe1ing, Giving, 
Soliciting, 01 R:eeeiving .!l: Bribe, Extortior, Under Colo1 of Official Right), 
§2Cl.2 (Offering, Giving, Solieiti:i,g, or R:eeeiving .!l: G1.!l:t11ity), 01 §2Cl.3 
(Coufliet of I11te1est), .!tpply the offeuse guideline that most speeifie.!tlly 
eo,e1s the offcuse. 

Co111me1da, e 

Statuto, p Piovfaiom. 18 U.S.C. §§371, J34} J343. 

Armlicatio11 lVot-cs . 

Y. 

2. 

3. 

4. 

5. 

6. 

This -guickli11-c appli-cs 011ly ,•o rrffem-cs co;;unin-cd by public rrjficia{s o, oth-c, s acti11-g ,vith the:111 
tliat invohr!. (A) ckp, ivi11-g olhe,s of the: i11tm1-gibfr , i-ght to ho11eJt u, vicr!.s (.!t,ch rrffemes may 
be p, osect,ted tmde, 18 U.S.C. §§ ]34] J343), o, (B) conspi, acy to def, aud the United States 
fry i11t-crfe, i11g ,vith -go,e:1 nme:11ta{ fimctiom (.rnch o:ffemes may be p, oucut-cd tmck, 18 U.S. C. 

§ 371) . "Public official," a3 ttud in this -guideli,1-c, inc{uck3 offic-c, 3 and employt:t:3 of feck, al, 
3tat-c, o, local -gove, nme11t. 

"0(:p. · 1 1 11 • 1 • 1 1 1 1 • • L ' · • • • 'C • t 1 r 1 :j)7Cta, non:tm-g a m-gn-u:ve, aec1s1011 ma,w1-g o, umttne po3dt011 mc,ua-es, yo, exa;;rp,~. 
p, osecttti,rg alto, neys, juclgr:s, a-g-c,1cy admi11ist1 ato, s, strpt:, , iso,y la ,v -cnfo, ceme:11t rrjfic-c, s, 
a11d oth-c, -go ve:1 n;;1-cntal officials ,vith similtt, lr: ,ds rrf, r:sponsibility. 

"toss", fm pwpo3-cs rrf st,bs-cction (b)(J)(A) , shall be: dete:, mined in aao, dance: H ith 
App{icatio11 }V-Ote 2 rt/the: Commmta,y to §2Bl. 1 (Theft, P1 apt, ty Dest, uction, and F, aud;. 

Do not appfy §3B}.3 (Abuse of Position rt/ Timt o, UJe of Special Skill) except whe,e the 
o:ffeme level i3 dete, mi11ed unck, §2Cl. 7(c)(J), (2), m (3). In 3Uch case.s, an ml:fw;tm-cnt fi om 
§3Bl.3 (Abu.se rYj Po.sition of Tt ust o, U,e efSpecia{ Skill) may apply. 

H'he, e the cow t find:<, that the defemiant '3 conduct ,ras pail ef a 3y3temai'ic o, pe, rasi, -c 
co,, ttption ttf a -go .e, 11mental fimctio11, p, ocess, o, rtffice that may cam-c loss ttf pnblic 
co11fide11c-c in go 11~111me11t, an up rMI d tkpa, tm c may be ,1.a,, a11tcd. &!;: Chttpte, R ve, Pa-, t 
K (Depa, tw e:f}. 

Fm the ptt1pe,.s-c.s &j det-c, mi11i11-g n h-cthe, to apply the: c1 e,ss , efe, e11ccs in this sectio11, the 
" 't " ff· 1 ,,, t' t Fi 1 ff 1 1 /• •' ff , , , t . 1 ,-csm m-g &.re:11.1e ,-c,-c, m-cmis ½W -g-;cac, )Ila, oyense ,cte:, (LL.. ,ne &f1!11Se ,~ve, ~ -c,mmea 
fry taking into account both th-c Chaptt:1 Trvo &ffeme le tel and any applicable ad:fu.1tmcnt.s 
fi om Chaptc, Th, ec, Pa, ts A D). 

EJackg,mmd. The maximum tc;;;1 of i;;rp1isonme11t atdho,ized fry 3tatute ttnde, 18 U.S.C. §§ 371 a11d 
1341-1343 isfi,c yea,.s. 
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§2Bl.1. Larceny, Embezzlement, and Other Forms of Theft: Offenses lnvolvini: Stolen 
Property: Property Damai:e or Destruction: Fraud and Deceit: Fori:ery: Offenses 
lnvolvini: Altered or Counterfeit Instruments Other than Counterfeit Bearer 
Obligations of the United States 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 

14. Cross Reference in Subsection (c)(3).-Subsection (c)(3) provides a cross reference to another 
guideline in Chapter Two (Offense Conduct) in cases in which the defendant is convicted of 
a general fraud statute, and the count of conviction establishes an offense more aptly covered 
by another guideline. Sometimes, offenses involving fraudulent statements are prosecuted 
under 18 U.S.C. § 1001, or a similarly general statute, although the offense is also covered 
by a more specific statute. Examples include false entries regarding currency transactions, 
for which §2SJ.3 (Structuring Transactions to Evade Reporting Requirements) likely would be 
more apt, and false statements to a customs officer, for which §2T3. l (Evading Import Duties 
or Restrictions (Smuggling); Receiving or Trafficking in Smuggled Property) likely would be 
more apt. In certain other cases, the mail or wire fraud statutes, or other relatively broad 
statutes, are used primarily as jurisdictional bases for the prosecution of other offenses. For 
exa111p!e, a state employee who improperfF i1I/lUt!11ced the award of a contract and used the 
mails to commit the <?ffense may he prosecuted under 18 U.S.C. § 13:/1 for ji-auJ involving the 
deprivalion of the intangible right of honest services. Such a case would be more ap1!y 
selllenced pursuant to §]CI. I (q//ering, Giving. Soliciting, or Receiving a Bribe; Ertortion 
Under Color of Official Righi; Fruud involving the Deprivation of the lntungib!e Right to 
Honest Services of Public q[ficials). 

18 u.s.c. § 209 

18 U.S.C. § 371 

APPENDIX A- STATUTORY INDEX 

* * * 

zE+:-42 C 1.3 

* * * 

2Al.5, 2Cl.7, 2Tl.9, 
2K2. l (if a conspiracy 
to violate 18 U.S.C. 
18 U.S.C. 924(c)), 2Xl.l 

* * * 
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18 U.S.C. § 1341 
18 u.s.c. § 1342 
18 u.s.c. § 1343 

18 u.s.c. § 1909 

41 U.S.C. § 423(e) 

2B 1.1, z€-t:-72C I . I 
2B1.1, ~2C 1.1 
2B1.l,~2Cl.1 

* * * 

2C 1. 3,.z€-l-:-4 
* * * 

2B1.1, 2Cl.l, 2€1.7 

* * * 

Part Two: Consolidation of §§2Cl.2 and 2Cl.6 

§2Cl.2. Offering. Giving. Soliciting. or Receiving a Gratuity 

(a) Base Offense Level: 9{9] 

(b) Specific Offense Characteristics 

(1) 

(2) 

If the offense involved more than one g1 atnity incident, increase by 2 levels. 

(lfmo1e thart one applies, nse the g1eate1). 

(A) 

(B) 

If the value of the gr atnity unlawful payment (1A) exceeded $2,000 

but did not exceed $5,000, increase by 1 level; or (iiB) exceeded 
$5,000, increase by the number of levels from the table in §2B1.l 
(Theft, Property Destruction, and Fraud) corresponding to that 

amount. 

If the g1 atnity l'9 as given, 01 to be given, to an elected official 01 

an:y official holding a high-level decision making 01 sensitive 
position, ine1 ease b:y 8 levels. 

(3) lf the offense involved an unlawful payment for the purpose of influencing 

an official act of a public official in a high position of public trust, increase 

by [2][4] levels. If the resulting offense level is less than level 15, increase 

lo levd 15. 

(4) If the defendant was a public official at the time of the offeme. increase by 

[21[ 4] levels. 

(5) If the offense involved an unlawful payment (A) to a United States 
Customs Border Protection Inspector to pennit a person. a vehicle. or cargo 
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to enter the United States; (8) to obtain a passport or a document relating 
to natw·alization, citizenship, legal entry, or legal resident status; or (C) to 

obtain a government issued identification document. increase by [2][4] 
levels. 

( c) Special Instruction for Fines - Organizations 

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine), 
use the value of the unlawful payment. 

Commentary 

Statutory Provisions: 18 U.S.C. §§ 201 (c)(l). 212-2 I.:/, 217. For additional statutory provision(s), 
~ Appendix A (Statutory Index). 

Application Notes: 

1. ''Official holdi1rg a high {c.d decision making o, sensitive position" incltirkj, fm exa11rplc, 
p10.s-ect1ti11g attorneys, jndgcs, agency udmi11i.st1ato,.1, sttp-e, .i.101y /-a.., cnfo1ccmc11t officc,s, 
and oth-e, go .,c1 mncnta{ official.s ,.,ith similw le vcl.s of, -eJpomibility. 

Defi11itions.--For purposes r1( this guideline: 

"Gorcrn1111?nt issued ide111i/icatia11 documem" 111ea11s a document made ur issued by or under 

the awlwrity of the United States Governm1.?11t. a State. or a political subdivision of a State. 
which, ,rhen complered with information concerning a particular individual, is of a type 

intended or commonly acceptedfor the purpose of identification o/ indiriduals. 

{"Gratuity" means anything of rnlue given. or accepted for or because of an oj/7cia! act 

performi:d or lo be per/hr111cd.] 

"qf/icia! act" has the meaning given that term in 18 USC.§ 20/(a)(3). 

"Public c~fficial." means (4.) an (>/(teer or employee in, fiJrmerly in, or selected to be i11. a 

position of public rru.11 in a fi::deral, state, or local gover11111e111 department or government 
agency; or (B) a juror. "Public qf(icial" also includes a government contractor {l such 
contractor is in a posirion of public trw,t with respect to a gorernment department or 
govcrnme111 agenc:r. 

"Unlm1ful payment" means anything of value. An "u11/m1fiil /J(~\-'111ent" need not he monetary. 

2. Ar)!)licorion of ,'-;11hsec1io11 (h)(3). ----Subsection (b)(3) applies in cases involving fl'deral, sh1te, 

or local public officials who hold high positions cf public trusr. Such (1/Jicials are 
clisringuished from other public- officials by their direct authority lo make decisions ji1r. or on 

beha(( o,t; a governme111 departme/11 or government agenc;.~ and hy their substantial i11/l11ence 

over the decision-making process. Examples of public officials in high positions cf public trust 
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include (A) a legislator; (BJ a judge or magistrate; (CJ a prosecuting attorney; ( D) an agency 

administrator; and (£) a [supervisor;} law enforcement <J(Ticer. Certain individuals mav be 

considered, for purposes of subsection (b)(J), to be a public official who hold~ a high position 

of public trust because of the importance q( the process over which the individual has 

substantial injluence, os for example, a juror. 

The degree (}f public trust involved in a high pos1t1O11 of public trust is greater than that 

required for application of §38/.3 (Ah11se rl Position of Trust or Use of Special Skill) . 

Accordinglr, the fact that a partic11!ur p11hlic: rl{{tcial has managerial discretion does not, in 

and of itse(f. determi11e whether the public ojjicial hold~ a high position rfpuMic trnst. 

r.3. lmmn!iC'ahi!irv o( 1UB!.J.-Do not apply the adjustment in §3BJ.3 (Abuse of Position or Trust 

or Use of Special Skill). 

-r..:/. Determininr: Sentence fVithin Guideline Rum;e.-In some cases, the public official is the 

instigator of the offense. In others, a private citizen who is attempting to ingratiate himself or 

his business with the public official may be the initiattn instigator. This factor may 

appropriately be considered in determining the placement of the sentence within the applicable 

guideline range. 

-4-:-5. Related Pav111e111s.--.. ·S11hsection (b}(I) provides an aJjustme/11 for ojfimses i11mlving more than 

one incident. Related payments that, in essence, constitute a single gratuity (~ separate 

payments for airfare and hotel for a single vacation trip) are to be treated as a single gratuity, 

even if charged in separate counts. 

Background: This section applies to the offering, giving, soliciting, or receiving of a gratuity to a 

public official in respect to an official act. A ci,,, upt pwpose fa 110! an efr:me11: o-f thi!i o-ffemc. An 
adj1t!llmc:11t i!I p10.idcd nl1e1e the ralt.e o-f the g1alttity exceeded S2,000, o, nhe1e the pt,b{ic official 
,Pa!/ an elected o-fficia{ 01 held a high .~ .cl dcci!lio11 making 01 semiti, e po!lilion. It also applies in 

cases involving r I) the offer to, or accepta11ce bv, a honk examiner of a loan or gratuity; (2i the cl{(er 

or receipt of anything c;( ,·alue .for procuring a loan or discount 1!/ commercial bank paper from a 

Federal Reserve Bank; and (3) the acceptance <!l a fee or other consideration by a federal employee 

ji.>r adjusting or cancelling a farm debt. 

§2€1.6. Lfl1tn Qt' Gt'1th1ity ta Benlc E'.'tRminer', flt' Gt'Rtuit)' fut" Adju9tme11t af Ferm 
fodebtedne~~. 01 P1 oen1 ini: B:111k Lo.in, 01 Di~eonnt of Con1n1c1 eial Pa1,c1 

(b) 

D11~e Offen~e Lev el. 7 

Speeil1e Offen~e Ch11Htete1 i~tie 

(1) If the ,altte of the ~1atnicy (i) exeeeded $2,000 bttt did not exeeed $5,000, 
inetease by 1 level, 01 (ii) exceeded $5,000, increase by the 11ttmbe1 of 
levels fiom the t~le in §281.l (Theft, P1ope1ty Desttuetion, and F1attd) 
eo11 esponding to that amMnt. 

92 



G,111111e11ta1 r 

Stat11to1 e P10.i:Jiom. 18 U.S.C. §§ 212 214, 2}7. 

Application Nr:Jte. 

l. Do not apply the adft1:Jtme11t i11 §JB}.3 (Abnu of Po:Jiticm of T, nst 01 Use ofSpecia{ Skill). 

Baclt~1otmd. Viofotiom of 18 U.S.C. §§ 2}2 and 213 imol.e: the offe.1 to, 01 acceptance by, a bank 
examine, of a l-oan 01 g, atnity. Vio.'atiom o_f 18 U.S. C. § 214 imolve the ojfe, 01 1 ecei-pt CYj anything 
of .alne fo, p1ocwing a :-Ow, 01 di:lcozmt of comme1cia.' pape, fiom a Fede,a{ Re3e1 re bank. 
Violutiom CYj }8 U.S. C. § 2} 7 imohe the accq,trmce CY/ a fee 01 othe, comide,atio11 by a fade, m' 
e11rpl-oycc Jo, a-cijn:Jti11g 01 ca11celli11g a fu1m debt. Theu offeme.'l a,e mi:lde111ea11013 Jo; ,~hich the 
maxim nm te1 m c,f i11tp1 i:Jo11me11t atttho, i .. ed by statnte i3 one yea,. 

APPENDIX A - STATUTORY INDEX 

18 U.S.C. § 212 

18 U.S.C. § 213 
18 u.s.c. § 214 

18 U.S.C. § 217 

z€-t:62Cl.2 

z€-t:62 C 1.2 
z€-t:62 C I . 2 

z€-t:62 C I. 2 

ISSUES FOR COMMENT: 

* * * 

1. The Commission requests public comment regarding the proposed consolidation of §§2CJ.J 
and 2CJ.7, and §§2CJ.2 and 2Cl.6. Should the Commission instead consolidate all four 
guidelines into one comprehensive guideline that would apply to bribery, gratuity, extortion 
under color of official right, and fraud involving the deprivation of the intangible right to 
honest services? For example, such a guideline could distinguish between bribery and gratuity 
offenses by alternative base offense levels in a structure that would be consistent with §2E5. 1 
(Offering, Accepting or Soliciting a Bribe or Gratuity Affecting the Operation of an Employee 
Welfare or Pension Plan). Should a consolidated §2Cl.l or §2CJ.2 specifically include 
conspiracy and attempts? Alternatively, should the Commission maintain the current structure 
of Chapter Two, Part C (Offenses Involving Public Officials) and not consolidate any of the 
guidelines in that part? 

2. The Commission requests comment regarding whether it should eliminate any or all of the cross 
references in §2CJ.l. For example, the Commission has received input that the cross 
reference in subsection (c)(2) is confusing and may result in circular application of multiple 
cross references. This cross reference instructs the court to apply §2X3.J (Accessory After the 
Fact) or §2Jl.2 (Obstruction of Justice) if the offense was committed to conceal, or obstruct 
justice in respect to, another offense. Jf §2JJ.2 is applied, for example, and the offense 
involved obstructing the investigation or prosecution of an offense, than the cross reference 
in §2JJ.2(c)(J) instructs the court to apply §2X3.J. For these reasons, should the Commission 
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