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February 20, 2004

United States Sentencing Commission,
One Columbus Circle, N.E.

Suite 2-500, Washington, D.C.
20002-8002,

Attention: Public Affairs.

This letter is on behalf of the Ethics Resource Centers (ERC) Fellows Program. The
Fellows Program is made up of corporate, academic, non-profit and government
representatives who focus on questions of ethics in business. The Fellows Program
appreciates the opportunity to comment and the tremendous effort that both the Ad Hoc
Advisory Group and the entire United States Sentencing Commission have spent in
clarifying and modifying the current organizational sentencing guidelines.

There are many excellent improvements that the proposed guidelines offer. We think the
change in §8B2.1(b)(3) is a good one. The new language in this section and the
commentary to this section, provide a much more objective standard by which to judge
the substantial authority personnel.

The change to §8C2.5(f)(3) is also a positive change. We think creating only a rebuttable
presumption as to the-effectiveness of the program based on high-level personnel
participation in the alleged misdeed provides a more balanced approach. Rogue
employees can be found at all levels and if only one of many high-level employees acts
contra to the program the entire program should not be discounted.

The Fellows Program does have some concerns with several of the proposed changes.
The following sections will discuss the concerns, plus propose possible modifications.

Expanding the definition of Violation of Laws:

Under the current Chapter 8 Guidelines, §8A1.2, Application note (k), the Sentencing
Commission defines an “effective program to prevent and detect violations of law” as “a
program that has been reasonably designed, implemented, and enforced so that it
generally will be effective in preventing and detecting criminal conduct.” This is the
requirement that organizations have been basing their compliance and ethics effort on for
the past thirteen years. It is also logical and consistent with the mission of the United
States Sentencing Commission, to focus on criminal conduct.
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