








) The nature and seriousness of such violations of law.

(ii)  The likelihood that certain violations of law or commitment to ethical
principles that inform law may occur because of the nature of the
organization’s business. If, because of the nature of an organization’s
business, there is a substantial risk that certain types of violations of law
or ethical principles that inform law may occur, the organization shall
take reasonable steps to prevent and detect those types of violations of law
or ethical principles that inform law. For example, an organization that,
due to the nature of its business, handles toxic substances shall establish

| ethics and compliance standards and procedures designed to ensure that

those substances are always handled properly. An organization that, due

to the nature of its business, employs sales personnel who have flexibility
| to set prices shall establish ethics and compliance standards and
procedures designed to prevent and detect price-fixing. An organization
that, due to the nature of its business, employs sales personnel who have
the flexibility to represent the material characteristics of a product shall
establish ethics and compliance standards and procedures designed to
prevent fraud._Furthermore, an organization shall establish ethics and
compliance standards and procedures designed to prevent corporate
malfeasance that may result from the decisions of executive management
and governing authority.

(iii)  The prior history of an organization. The prior history of an organization
may indicate types of violations of law or ethical principles that inform
law that it shall take actions to prevent and detect. Recurrence of similar
violations of law_or ethical principles that inform law creates doubt
regarding whether the organization took reasonable steps to prevent and

| detect violations of law or ethical principles that inform the law.

(B) Prioritizing, periodically as appropriate, the actions taken under each step set
Jorth in subsection (b), in order to focus on preventing and detecting the
violations of law_or ethical principles that inform law identified under subdivision
(4) as most likely to occur and most serious.

(C) Modifying, as appropriate, the actions taken under any step set forth in subsection
(b) to reduce the risk of violations of law_or ethical principles that inform law
identified in the risk assessment.

(D) Assessing at least annually one or more of these characteristics of organizational<------- { Formatted: Buliets and Numbering |
culture: executive decision making process, impact and/or outcome of this
process through use of an “ethics impact report,” level of organizational trust,
public image, relative disparity in employee compensation, bottom-line mentality
and others that are well-documented in the literature.
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Background: This section sets forth the requirements for an effective program to prevent
and detect violations of law. This section responds to section 805(a)(2)(5) of the
Sarbanes-Oxley Act of 2002, Public Law 107-204, which directed the Commission to
review and amend, as appropriate, the guidelines and related policy statements to ensure
that the guidelines that apply to organizations in this Chapter “are sufficient to deter and
punish organizational criminal misconduct.”

The requirements set forth in this guideline are intended to achieve reasonable
prevention and detection of violations of law, both criminal and noncriminal, for which
the organization would be vicariously liable, as well as to promote an organizational
culture committed to ethical principles. The prior diligence of an organization in seeking
to detect and prevent violations of law,_as well as to promote an organizational culture
committed to ethical principles, has a direct bearing on the appropriate penalties and
probation for the organization if it is convicted and sentenced for a criminal offense.
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January 25, 2004

United States Sentencing Commission
One Columbia Circle, NE

Suite 2-500, South Lobby
Washington, DC 20002

RE: Proposed Chapter 8 Amendments to the United States Sentencing
Commission

Dear Commissioners:

I write in response to the Commission’s request for comments regarding the proposed
amendments to Chapter 8 of the Federal Sentencing Guidelines and very much appreciate
the opportunity to do so. Iam a licensed clinical and consulting psychologist whose
practice focuses on assisting organizations to introduce and implement significant
changes at the workplace. I am also the cofounder of the Ethics Officer Association,
which currently has more than 800 members, and have worked for 19 years as a
consultant to organizations engaged in introducing, implementing, and evaluating broad-
based ethics and compliance initiatives.

The Commission has proposed a new guideline at §8B2.1 Effective Program to Prevent
and Detect Violations of Law, and, as part of that, has established two obligations of an
effective compliance program—i.e., the exercise of due diligence and the promotion of
an organizational culture that encourages a commitment to compliance. My experience
is that culture always trumps specific rules or guidelines that aim to influence behavior in
organizations. Therefore, this enormously significant addition will directly contribute to
the efforts of ethics and compliance officers throughout the United States. 1 would,
however, urge that the Commission add the phrase “and shared accountability,” so that
the final wording reads, “. . . promotion of organizational culture that encourages a
commitment to and shared accountability for compliance throughout the organization.”
Taken even further, this phrase might read, “. . . that promotes an organizational culture
that encourages a commitment to compliance and that expects all employees to hold
themselves and one another personally accountable for ethical and legal conduct.” The
benefit of incorporating accountability into the wording is that it will provide specific
direction to the construct of organizational culture. It will, in effect, tell ethics and
compliance officers and, more significantly, their superiors and other organizational
stakeholders that a commitment to compliance is one in which all employees hold
themselves and each other accountable for specific types of behavior. Organizational
culture is much more than what senior management “says.” In its truest form, it is a

reflection of what employees actually “do.” ‘
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