


violations of law should entitle a corporate defendant to the mitigating credit
provided under the Guidelines without regard to whether the defendant
otherwise had an “organizational culture” that promoted compliance with the

law.

IV. Absent Extraordinary Circumstances, Corporate
- Compliance Programs That Substantially Adhere to the
Seven Enumerated Criteria Should Receive Some
Mitigation Credit
The Advisory Notes of the current Guidelines provide some guidance
regarding the seven “types of steps” that comprise an effective compliance
program. ® The proposed revisions replace these more general provisions

with detailed requirements regarding the minimum acceptable components of

a corporation’s compliance program. This is very helpful guidance for which
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the Commission deserves recognition. But the usefulness of thé guidance is'
undercut by unduly strict and all or nothing language in the proposed
Guidelines indicating that an effective compliance program would “minimally
require| ]” satisfying the seven criteria listed in § 8B2.1(b).

The Roundtable believes that this proposed change would producé
unintended negative consequences. As we have stated in previous comments
to the Commission, the Guidelines must recognize that no corporate
compliance program is foolproof, and that corporations do not ignore laws just

because the likely penalties are small. The proposed change would unduly

- § 8A1.2, Application Note 3(k).
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harm corporations — and innocent shareholders and employees — that make a
good faith effort to employ an effective compliance program, but are deemed
by the court to have fallen just short of meeting one of the criteria. For
example, if the court determines that the corporation’s compliance training
program is not sufficiently “effective” under § 8B2.1(b)(4)(A) — which,
according to the Advisory Group Report, could simply mean, for example,
that the program adequately educated the employees but was insufficiently
“motivating,” ® — the corporation loses the entire reduction in the culpability
score. It is treated as if it had never implemented any compliance program at
all. 2 With no flexibility to award a culpability score reduction unless all
seven criteria are strictly met, distriqt courts cannot adequately address
cases where the corporation has made a good faith effort to implement an
effective compliance program, but falls short in one minor respect. Rather
than adopting such a rigid requirement,»the Guidelines should take into
account the effort that corporate management has exerted to foster
compliance with the law, recognizing that large organizations cannot

guarantee the honesty or competence of all their employees.
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Advisory Group Report at 70.

The proposed revisions would not eliminate the ambiguity in the
required aspects of an effective compliance program; the ambiguity would
merely shift from what the list of requirements includes to the details of the
individual requirements themselves. Moreover, the Advisory Group Report
notes that the “burden would ... remain on the organization to explain what
training occurred and why it was effective.” Advisory Group Report at 72.
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The Commission should alter the proposed revisions in one of several
ways. First, the Commission could replace the phrase “minimally requires”
in § 8B2.1(a) with the phrase “usually requires” or “generally requires.”
Alternatively, § 8C2.5(f)(1) could be amended to provide a smaller reduction
in the culpability score where the corporation substantially complies with the
seven steps or meets most of the seven criteria.

V. The Privilege Waiver Revisions Should be Modified to

Eliminate Vagueness

Finally, the proposed revisions to the Guidelines include an addition to
the Application Notes under § 8C2.5 stating that:

If the defendant has satisfied the requirements for

cooperation set forth in this note, waiver of the

attorney-client privilege and of work product

protections is not a prerequisite to a reduction in

culpability score under subsection (g). However, in

some circumstances, waiver of the attorney-client

privilege and of work product protections may be

required in order to satisfy the requirements of

cooperation. #
The revisions would also add a similar statément to the Application Notes
under § 8C4.1 regarding the relationship between waiver and downward
departures: “[TThe government may determine that waiver of the attorney-

client privilege and of work product protections is necessary to ensure

substantial assistance sufficient to warrant a motion for departure.”* This

“ 68 Fed. Reg. 249 at 75,359.
Id.
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