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March 1, 2004

United States Sentencing Commission - -
One Columbus Circle, NE, Suite 2-500
Washington, DC 20002-8002

Attn: Public Affairs

Re:  Comments on Two Aspects of the Commission’s December 30, 2003
Notice (68 Fed. Reg, 75340):
e Amendment 2: “Effective Compliance Programs in Chapter 8”; and
o Issue for Comment 11: “Hazardous Materials” '

Dear Sir or Madam:

The American Chemistry Council (ACC or the Council) is pleased to submit these
comments on two aspects of the Commission’s December 30, 2003 Notice: Amendment
2: “Effective Compliance Programs in Chapter 8,” and Issue for Comment 11:
“Hazardous Materials.” ACC represents the leading companies engaged in the business
of chemistry, and our members are responsible for about 90% of basic chemical
production in the United States. The business of chemistry is a $460 billion enterprise
and a key element of the nation's economy. It is the nation’s largest exporter, accounting
for ten cents out of every dollar in U.S. exports. Our members employ approximately

556,000 employees, with sales of $238 billion and 1,447 facilities. Chemistry companies
invest more in research and development than any other business sector. Safety and
security have always been primary concerns of ACC members, and they have only
intensified their efforts, working closely with government at all levels, to improve
security and to defend against any threat to the nation’s critical infrastructure.

Due to the nature of their business, ACC member companies are heavily regulated under
virtually all of the laws covered by the Sentencing Guidelines, and particularly in the
areas of health, safety, environment, and maritime security. As a result, these companies
have developed extensive and sophisticated compliance management systems. These
systems influenced, and have been influenced by, the definition of an effective
compliance program in the Organizational Guidelines. Any changes to those Guidelines
will have direct effect on those companies’ programs. ACC member companies also ship
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substantial quantities of hazardous materials, and the major bulk hazardous materials
carrier companies are Partners in ACC’s Responsible Care® program.' Accordingly,
ACC has a vital interest in both of these aspects of the Commission’s current notice.

Executive Summary
Effective Compliance Programs

Corporate Governance. The Commission has done a good job to ensure consistency
between the Guidelines and the many other sources of authority that affect corporate
governance. ACC suggests the Commission clarify that:

o the phrase “shall report directly to the governing authority or an appropriate
subgroup” means to provide information to, not be supervised by, these bodies;
and

o the high-level personnel with direct, overall responsibility to ensure the
implementation and effective administration of the organization’s compliance
program need not be the high-level line management with the actual compliance
obligation, but may be a separate staff function.

“Ethics” Issues. The Commission has wisely constructed its proposal so that an
organization implementing the seven elements of an effective compliance program can
attain both the compliance with law and organizational culture called for under the
proposed Guidelines.” The Commission should resist entreaties to go “beyond
compliance” by requiring free-standing ethics programs.

Cooperation & Waiver. ACC urges the Commission to delete the last sentence of its
proposed amendment to Application Note 12, so that there would be no exception to its
general rule that waiver is not a prerequisite when evaluating cooperation for sentencing
purposes. Otherwise, the Commission should drop the entire amendment, and leave
defendants free to argue that the merits of the issue without the Commission being
perceived as having agreed with the Department of Justice.

Litigation Dilemma. The Commission should sponsor additional public workshops, or -
joint studies with the judiciary committees of Congress, to promote a resolution of this
increasingly problematic issue.

Deletion of “propensity” language. ACC supports the Commission’s proposed change to
subsection (b)(3).

Promotion and Enforcement. ACC agrees with expanding compliance standards
enforcement to encompass appropriate incentives, rather than solely disciplinary
measures. It is crucial, however, that organizations be free to determine what
punishments or incentives, if any, are appropriate.

! Attachment A is a Responsible Care® Fact Sheet.

2 [2-2]






