














§2Gl1.1. Promoting a Commercial Sex Act or Prohibited Sexual Conduet with_an Individual

Other than a Minor

(a)

(b)

(c)

(d)

Statutory_Provisions:

Base Oftense Level: 14
Specitic Offense Characteristic

(D If the offense involved the use of physical force, fraud, or coercion,
increase by 4 levels.

Cross Reference

(n If the offense involved criminal sexuval abuse, attempted criminal sexual
abuse, or assault with intent to commit criminal sexual abuse, apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

Special Instruction

(D If the offense involved more than one victim, Chapter Three, Part D
(Multiple Counts) shall be applied as if the promoting of a commercial sex

act or prohibited sexual conduct in respect to each victim had been
contained in a separate count of conviction.

Commentary

§ US.C. § 1328 (only if the offense involved a victim who had attained the age
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of 18 years ar the time of the commission of the offense); 18 US.C. §§ 1391 (only if the offense
involved a victim who had attained the age of 18 years at the time of the commission of the offense),
2421 (only if the offense involved a victim who had attained the age of 18 years at the time of the
commission of the offense), 2422(a) (only if the offense involved a victim who had attained the age of
18 vears at the time of the commission of the offense).

Application Notes:

V3

s

n

Definitions.—For purposes of this guideline:
"Commercial sex act” has the meaning given that term in 18 US.C. § 1391(c)(1).

"Prohibited sexual conduct” has the meaning given that term in Application Note 1 of $243.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Promoting « commercial sex act™ means persuading, inducing. enticing. or coercing a person
to engage in a commercial sex act, or (0 travel to engage in, a commercial sex acl.

"Vietim" means a person transported. persuaded. induced, enticed, or coerced to engage in,
or travel for the purpose of engaging in, «a commercial sex act or prohibited sexual conduct,
whether or not the person consented to the commercial sex act or prohibited sexual conduct.
Accordingly, "victim" may include an undercover law enforcement officer.

Application _of Subsection (b)(1).-~Subscction (b)(1) provides an enhancement for physical
force, fraud, or coercion, that occurs as part of a commercial sex act offense and anticipates
no bodily injury. If bodily injury results, an upward departure may be warranted.  See
Chapter Five. Part K (Departures).  For purposes of subsection (b)(1)(B), "coercion” includes
any form of conduct that negates the voluniariness of the behavior of the victim.  This
enhancement would upply, for example, in « case in which the ability of the victim to appraise
or control conduct was  substantially impaired by drugs or alcohol.  This  characteristic
generally will not apply if the drug or alcohol was voluntarily taken.

dpplication _of Ageravating Role  Enhuncement.—For the purposes of §3B1.1 (Aggravating
Role), a victim, as defined in this guideline, is considered a participant only if that victim
assisted in the promoting of a commercial sex act or prohibited sexual conduct in respect to
another victim.

Cross Reference at Subsection (cif]).—Subsection (c)(1) provides a cross reference to $243.1
(Criminal Sexual Abuse;, Attempr to Commit Criminal Sexual Abuse) if the offense involved
criminal sexval abuse or attempt to commir criminal sexual abuse, as defined in 18 US.C.
§ 2241 or § 2242 For example, the cross reference to §243.1 shall apply if the offense
involved criminal sexual abuse and the victim was threatened or placed in fear other than fear
of death, serious bodily injury, or kidnapping (see 18 US.C. § 2242(1)).

Special Instruction at Subsection (d)(]).—For the purposes of Chapter Three, Part D (Multiple
Counts), each person transported, persuaded. induced, enticed, or coerced to engage in, or
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travel to engage in. a commercial sex act or prohibited sexual conduct is to be treated as a
separate victim.  Consequently, multiple counts involving more than one victim are not to be
grouped together under §3D1.2 (Groups of Closely Related Counts).  In addition. subsection
(d)(1) directs that if the relevant conduct of an offense of conviction includes the promoting
of a commercial sex act or prohibited sexual conduct in respect to more than one victim,
whether specifically cited in the count of conviction. each such victim shall be treated as if
contained in a separate count of conviction.

0. Upward_Departure Provision.—An upward departure may be warranted if the offense involved

more than ten victims.

Background:  This guideline covers offenses that involve promoting prostitution or prohibited sexual
conduct with an adult through a variety of means. Offenses that involve promoting prostitution or
prohibited sexual conduct are sentenced under this guideline. unless criminal sexual abuse occurs as
part of the offense. inwhich case the cross reference would upply.

This guideline also covers offenses under section 1591 of title 18, United States Code, that
involve recruiting or iransporting a person. other than a minor, in interstate commerce knowing that
Jorce, fraud, or coercion will be used to cause the person to engage in a commercial sex act.

Offenses of promoting prostitution or prohibited sexual conduct in which a minor victim is
involved are to be sentenced under $2G1.3 (Promoting Prostitution or Prohibited Sexual Conduct with
a Minor: Transportation of Minors to Engage in a Commercial Sex Act or Prohibited Sexual Conduct:
Travel to Engage in Commercial Sex Act or Prohibited Sexuul Conduct with a Minor; Use of Interstate
Fucilitics 1o Transport Information ubout a Minor).

HI. Misleading Domain Names

§2G3.1. Importing, Mailing, or Transporting Obscene Matter; Transferring Obscene
Matter to a Minor; Misleading Domain Names

(@ Base Offense Level: 10
(b) Specific Offense Characteristics
(1) (Apply the Greatest) If the offense involved:
A) Distribution for pecuniary gain, increase by the number of levels
from the table in §2B1.1 (Theft, Property Destruction, and Fraud)

corresponding to the retail value of the material, but by not less than
5 levels.

(B) Distribution for the receipt, or expectation of receipt, of a thing of
value, but not for pecuniary gain, increase by 5 levels.
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© Distribution to a minor, increase by 5 levels.

(D) Distribution to a minor that was intended to persuade, induce,
entice, or coerce the minor to engage in any illegal activity, increase
by 6 levels.

(BE) Distribution to a minor that was intended to persuade, induce,
entice, coerce, or facilitate the travel of, the minor to engage in
prohibited sexual conduct, increase by 7 levels.

(EF)  Distribution other than distribution described in subdivisions (A)
through (BE), increase by 2 levels.

2) If the offense involved the use of a misleading domain name on the Intemet
with the intent to deceive a [minor][person] into viewing material on the
Internet that is harmful to minors, increase by 2 levels.

(3) If the defendant used]foffense involved the use of] a computer or an

interactive computer service, increase by 2 levels.

(24)  If the offense involved material that portrays sadistic or masochistic conduct
or other depictions of violence, increase by 4 levels.

[(5) If the offense involved material that was advertised or described to include
a minor engaged in sexually explicit conduct, increase by [2][4] levels.]
* k%

Commentary

Statutory_Provisions: 18 U.S.C. §§ 1460-1463, 1465, 1466, 1470, 2252B. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Definitions.—For purposes of this guideline=:
"Distribution” means any act, including production, transportation, and possession with intent
to distribute, related to the transfer of obscene matter. Accordingly, distribution includes
posting material on a website for public viewing.
"Distribution for pecuniary gain" means distribution for profit.
"Distribution for the receipt, or expectation of receipt, of a thing of value, but not for

pecuniary gain” means any transaction, including bartering or other in-kind transaction, that
is conducted for a thing of value, but not for profit. "Thing of value” means anything of
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§3D1.2.

valuable consideration.

"Distribution to a minor" means the knowing distribution to an individual who is a minor at
the time of the offense, knowing or believing the individual is a minor at that time.

"Muaterial thar is harmful to minors" has the meaning given that term in 18 U.S.C.
S 2252B(d)(3).

S it t e i ”

"Minor" means (4) an individual who had not attained the age of 18 years, (B) on individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii} could be provided for the purposes of engaging in
sexually explicit conduct: and (C) an undercover law eunforcement officer who represented to
a participant that the officer had not attuined the age of 18 years.

"Prohibited sexual conduct” has the meaning given that term in Application Note 1 of the
Commentary to §243.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Sexually explicit conduct” has the meaning given that term in 18 US.C. § 2256(2)(A).

Use of « Computer or an Iteractive Compuier Service —Subsection (bj(5) is intended io apply
only to the use of a computer or an intergctive computer service to communicate directly with
a minor or with a person who excrcises custody, care, or supervisory control of the minor.
Accordingly. the enhancement in subsection (b)(3) would not apply 10 the use of a computer
or an interactive compuier service 10 obtain airline tickers for the minor from an dairline’s
Internet site.

Groups of Closely Related Counts

(d) When the offense level is determined largely on the basis of the total amount of harm or loss,
the quantity of a substance involved, or some other measure of aggregate harm, or if the
offense behavior is ongoing or continuous in nature and the offense guideline is written to
cover such behavior.

Offenses covered by the following guidelines are to be grouped under this
subsection:

§§2B1.1, 2B1.4, 2B1.5, 2B4.1, 2B5.1, 2B5.3, 2B6.1;
§§2C1.1,2C1.2, 2C1.7, 2C1.8;

§§2D1.1, 2D1.2, 2D1.5, 2D1.11, 2D1.13;

§§2E4.1, 2E5.1;

§§2G2.2, 2G2.4. 2G3.1;
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APPENDIX A - STATUTORY INDEX

* ok ok
18 US.C. § 2232B 2G3.1
18 US.C. § 2257 2G2.5
* * £
1v. Conditions of Supervised Release and Terms of Supervised Release
§5B1.3. Conditions of Probation
* k%

(d) (Policy Statement) The following "special” conditions of probation are recommended
in the circumstances described and, in addition, may otherwise be appropriate in
particular cases:

* Kk ok
(7N Sex Offenses

If the instant offense of conviction is a sex offense, as defined in §5D1.2

(Term of Supervised Release) --

(A) aA condition requiring the defendant to participate in a program
approved by the United States Probation Office for the treatment
and monitoring of sex offenders.

[(B) A condition limiting [or prohibiting] the use of a computer or an
interactive computer service in cases in which the [defendant
used][offense involved] the use of such items.]

. * ok ok
§5D1.2. Term of Supervised Release

(@) Subjeet-to—Except as provided in subsection (b), if a term of supervised release is
ordered, the length of the term shall be:

(1) at least three years but not more than five years for a defendant convicted
of a Class A or B felony;

) at least two years but not more than three years for a defendant convicted
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§5D1.3.

(®)

(©)

of a Class C or D felony;

3) one year for a defendant convicted of a Class E felony or a Class A
misdemeanor.

Notwithstanding subdivisions (1) through (3), the length of the term of supervised
release for any offense listed in 18 U.S.C. § 2332b(g)(5)(B) the commission of
which resulted in, or created a foreseeable risk of, death or serious bodily injury to
another person (A) shall be not less than the minimum term of years specified for
that class of offense under subdivisions (1) through (3); and (B) may be up to life.

Except as otherwise provided, the term of supervised release imposed (1) shall not
be less than any statutorily required term of supervised release: or (2) in the case
of a sex offense conviction, shall be not less than the minimum term of yecars
specified for that class of offense under subdivisions (a)(1) through (a)(3), and may
be up to life.

(Policy Statement) If the instant offense of conviction is a sex offense, the statutory
maximum term of supervised release is recommended.

Conditions of Supervised Release

(d

* %k

(Policy Statement) The following "special” conditions of supervised release are
recommended in the circumstances described and, in addition, may otherwise be
appropriate in particular cases:

* x %

O] Sex Offenses

If the instant offense of conviction is a sex offense, as defined in §5D1.2
(Term of Supervised Release)--

(A) a-A condition requiring the defendant to participate in a program
approved by the United States Probation Office for the treatment
and monitoring of sex offenders.

[(B) A condition limiting [or prohibiting] the use of a computer or an
interactive computer service in cases in which the [defendant
used][offense involved] the use of such items.]

Chapter Two, Part A, Subpart 3 (Criminal Sexual Abuse) Amendments
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§2A3.1. Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse

{ay——DBase-OffenseLevel—27
[Option 1: (2) Base Oftense Level:
) [30][32]1[34][36], if the offense involved a minor; or
(2) [27-30], otherwise.]
[Option 2:
tay—Base-Offensctevel—27
(a) Base Offense Level: [27-30]
) Specific Offense Characteristics
(1) If the offense was—eommitted-by-the-means—set—forth involved conduct
described in 18 U.S.C. § 2241(a) or (b), increase by 4 levels.]
* k%
(6) If, to persuade, induce, entice, or coerce a minor to engage in prohibited
sexual conduct, or if, to facilitate transportation or travel, by a minor or a
participant, to engage in prohibited sexual conduct, the offense involved (A)
the knowing misrepresentation of a participant’s identity; or (B) the use of
a computer or an Internet-aecess—devteeinteractive computer service,
increase by 2 levels.

[Option 2: (7) If (A) a minor was involved; and (B) the offense was committed in
connection with the possession. distribution, or production of child
pornography, increase by [3][5]{7] levels.]

[Option 3: (c) Cross References

(1) If a victim was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial or
maritime jurisdiction of the United States, apply §2Al.1 (First Degree
Murder), it the resulting offense level is greater than that determined above.

(2) If the offense involved causing, transporting, permitting, or offering or seeking by

notice or advertisement, a minor to engage in sexually explicit conduct for the
purpose of producing a visual depiction of such conduct, apply §2G2.1 (Sexually
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Exploiting a Minor by Production of Sexually Explicit Visual or Printed Material;
Custodian Permitting Minor to Engage in Sexually Explicit Conduct; Advertisement
for Minors to Engage in Production), if the resulting offense level is greater than that
determined above. ]

Qommentaz 14

Statutory Provisions: 18 U.S.C. §§ 2241, 2242. For additional statutory provision(s), see Appendix
A (Statutory Index).

Application Notes:

z; Definitions.—For purposes of this guideline:

"Child pornography” has the meaning given that term in 18 U.S.C. § 2236(8).
"Computer” has the meaning given that rerm in 18 US.C. § 1030(e)(1).

"Distribution” means any act, including production, transporiation, and possession with intent
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to distribute, related to the transfer of material involving the sexual exploitation of a minor.
Accordingly, distribution includes posting material involving the sexual exploitation of a minor
on a website for public viewing, but does not include the mere solicitation of such material by
a defendant.

"Interactive computer service” has the meaning given that term in section 230(e)(2) of the
Convmunications Act of 1934 (47 U.S.C. § 230()(2)).

"Minor” means (4) an individual who had not ottained the age of 18 years: (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; and (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Participant” has the meaning given that term in Application Note 1 of the Commentary to
$S3BI1.1 (Aggravating Role).

"Permancnt or life-threatening  bodily injury,” "serious bodily injury.” and “abducted” are
defined in the Commentary (o §IBI.1 (Application Instructions).  However, for purposes of this
guideline,  "serious bodily injury” means conduct other than criminal sexual abuse, which
already is taken into account in the base offense level under subsection (a).

"Prohibited sexual conduct” (4) means anv sexual activity for which a person can be charged
with a criminal offense: (B) includes the production of child pornography; and (C) does not
include trafficking in, or possession of, child pornography.  "Child pornography” has the
meaning given that term in 18 US.C. § 2256(8).

"Conduct described in 18 US.C. § 2241(q) or (b)" is: using force against the victim:
threatening or placing the victim in fear that any person will be subject to death, serious bodily
injury, or kidnapping; rendering the victim unconscious; or administering by force or threat
of force, or without the knowledge or permission of the victim, a drug. intoxicant, or other
similar substance and thereby substantially impairing the ability of the victim to appraise or
control conduct.  This provision would apply. for example, if any dangerous weapon was used
or brandished.

"Fietim" includes an undercover law enforcement officer.
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