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federal prosecutors, whose charging decisions would control the outcome even more than at present.
The Commission does not have the authority to make changes that drastically change that structure
without a more explicit mandate from Congress that laying down a different set of intelligible
principles.

Itis not altogether clear, moreover, that the Commission could displace one of the basic goals
that Congress laid down for the Commission — “maintaining flexibility to permit individualized
sentences” — without implicating the “nondelegation doctrine rooted in the separation of powers that
underlies our tripartite system of Government.”'” In Mistretta, the Supreme Court made clear that
the delegation of power to the Commission to establish sentencing policy is constitutional only
because Congress laid down an “intelligible principle” to guide the Commission.'® Section 401(m)
of the PROTECT Act does not replace that principle with one that authorizes a transfer of discretion
to prosecutors or to the Commission.

B. The Commission Needs to Understand the Departure Trend

The Commission is not Congress, which has almost unfettered discretion to make policy”

judgments. Before limiting judicial flexibility to grant departures, the Commission first needs to
review and understand the sentencing data it has collected. It simply makes sense to understand a
problem before drafting a solution. But more importantly, one of the central functions of the
Commission is to monitor and make sense of sentencing data, including the district court’s statement
of reasons for imposing a departure, so that it may carry out the Congressional mandate to “review
and revise” the guidelines."” That is precisely why Congress created a Sentencing Commission to
serve as an expert body that could monitor sentencing data and practices. Indeed, the nondelegation
doctrine is driven by “a practical understanding” of Congress’ inability to conduct fact finding on
increasingly complex issues.?”’

It is no objection that the determination of facts and the inferences to
be drawn from them in the light of the statutory standards and
declaration of policy call for the exercise of judgment, and for the
formulation of subsidiary administrative policy within the prescribed
statutory framework . . .

s
~

United States v. Mistretta, 488 U.S. at 371.

o0

United States v. Mistretta, 488 U.S. at 374-75.

® 28 U.S.C. § 994(0); see 18 U.S.C. § 3553(c).

2 Mistretta, at 372; see 28 U.S.C. § 991(b)(1).
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Mistretta at 378-79. It is in part because of the fact-finding function of the Commission that
Congress may delegate the power to make sentencing policy to the Commission. The Commission
simply cannot make policy divorced from a grasp of the underlying facts and without reference to
the “intelligible principles” laid out by Congress in the Sentencing Reform Act — and neither
repealed or replaced by the PROTECT Act — without risking a constitutional challenge.

If the departure trends reflect guidelines that require change because there are recurring
mitigating circumstances “not adequately taken into consideration” by the guideline, the Commission
should amend the guideline and thus reduce the incidence of departure. If those trends reflect case-
management methods used by the government in exchange for waiver of appellate rights or an
expedited guilty plea, that ground will be addressed by the Early Disposition departure.
Alternatively, the Commission may promulgate amendments or add commentary to existing
guidelines to address other frequently relied-on mitigating circumstances as, for example with the
role adjustment or the acceptance of responsibility guideline.

The Commission should limit departure authority only if determines from its review of the
trends and the available sentencing information that there is a systemic failure on the part of district
judges to comply with statutory or guidelines commands. Even if there is a failure on the part of
individual judges to abide by the guidelines, such problems should not be handled by broad policy
changes. Those corrections, if they are necessary, should be accomplished through the appeal
process, which the Department of Justice will monitor with more rigor under the new directive
implemented by Attorney General Ashcroft in compliance with the PROTECT Act.

In addition, any such non-systemic problems are likely to be corrected by the newly
broadened standard of review for departure decisions and the enhanced specificity requirement in
§ 3553(c). The enhanced specificity requirement in § 3553(c), for example, will result in a form of
self-policing by district courts, when including reasons in the written order of judgment, “which
reasons must also be stated with specificity.” 18 U.S.C. § 3553(c) (as amended by the PROTECT
Act). That exercise will lead district judges either to realize that a departure is not warranted or to
articulate more clearly why the departure is warranted, which in turn will allow the Commission to
review and revise the guidelines more readily. See 28 U.S.C. §994(0).

In addition, the newly expanded de novo standard of review; will also serve the same self-
policing purpose except this time by appellate courts. 18 U.S.C. § 3742(e). In any event, the
Commission should not act except on the basis of a real understanding of the reasons for the -
departure trends and by reference to guidelines principles laid down in the Sentencing Reform Act.
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2 Acceptable Rates of Departures

Congress has left for the Commission to decide what rate of downward departure is
appropriate; no statute specifies an appropriate rate. One possibility is the inference to be drawn
from § 3553(b) that the number of departures that may be granted is limitless. The only question
under § 3553(b) is whether the departure is warranted or unwarranted in each case where the district
court is required to impose a sentence under the guidelines.

The legislative history of the' 1984 Sentencing Reform Act contemplates a departure rate of
20%. 2!

21 S. Rep. No. 225, 98" Cong., 1* Sess. 52 n.71 (1983). Commissioner Steer believes
that Congress contemplated a downward departure rate around 12%:

In a footnote, the [Senate] Report went on-to “anticipate” that judges would depart - -
from the sentencing guidelines “at about the same rate or possibly at a somewhat
lower rate” than the U.S. Parole Commission customarily set parole release dates
outside its guidelines, which then was about 20% (12% above and 8% below). S.Rep.
No. 225, at 52, n.71. A direct comparison between the two systems is difficult,
however, for several reasons, including the advent of substantial assistance as a
formally recognized, statutory departure under the sentencing guideline system
(whereas the parole guidelines actually incorporate into the range determination a
more limited form of cooperation), and the generally greater severity of the
sentencing guidelines.

Statement of John R. Steer, Vice-Chair, USSC, before the Subcommittee on Criminal Justice
Oversight, U.S. Senate Judiciary Committee (Oct. 13, 2000) .

Others believe that Congress anticipated a departure rate fully at 20%:

Congress contemplated that the sentencing guidelines system will enhance, rather
than detract from, the individualization of sentences. Each sentence will be the
result of careful consideration of the particular characteristics of the offense and the
offender, rather than being dependent on the identity of the sentencing judge and the.
nature of his sentencing philosophy. Congress thought that judges would depart from
the guidelines when necessary to create individualized sentences, and estimated that
this would occur in about twenty percent of the cases. Although courts depart from
the sentencing range in approximately thirty percent of the cases, about twenty’
percent of all departures are for substantial assistance to the government. When
Congress estimated a twenty percent departure rate, it had yet to pass the legislation
that’authorized departures for substantial assistance to the authorities. Accordingly,
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The Commission should tread lightly in this area. Without any indication of what rate of
departure the current Congress considers appropriate, the Commission is left without clear guidance
from Congress as to how much of a reduction in the rate of departures would amount to a
~ “substantial” reduction. The better practice would certainly be to await making further changes until
after the Commission is able to assess what impact the current changes (i.e., the new Early
Disposition program, specificity requirements, etc.) will have on the departure rates. The
Commission should implement the directive to “substantially reduce” departures by means other than
reducing judicial flexibility.

C. The Incidence of Downward Departures

Commission statistics reflect an upward trend in the rate of downward departures for non-
substantial assistance departures (‘“other downward departures”) beginning around 1995 and
continuing to 2001, the date of the most recently published USSC Sourcebook of Federal Sentencing
Statistics. The Department of Justice has complained to the Commission and to Congress that the
increasing trend reflects an avoidance of guidelines sentences that creates unwarranted sentencing
disparities. Testimony of William M. Mercer before the USSC at 7 (March 25, 2003).

Based on our experience, we believe that the rate of departures granted by federal judges have
remained relatively constant during this period. The increased departure rates are directly related
to a spike in immigration case loads in border districts, where the government offers reduced
sentences based on departures as a case-management tool. Some of the departures reflect quid-pro-
quo waiver of rights agreements, primarily in border and other districts where caseloads have also
increased dramatically. Although only areview of the sentencing data submitted to the Commission
can fairly resolve this question, we address the reasons for the various departures based on our
experience.

its estimate of the rate of departure did not include substantial assistance departures.
In fiscal year 1996, approximately 70% of defendants were sentenced within the
guideline range, 19% received a substantial assistance departure, 10% received a
down-ward departure (other than substantial assistance), and 1% received an upward
departure. The sentencing judges are departing, it could be argued, about 50% less
frequently than Congress contemplated.

Sharon O. Henegan, Teaching Judges How to Find the Appropriate Sentence, 10 Fed. Sent. R.310
(1998).
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1. Drastic Increase in Immigration Cases

B “Fast-Track” or Early Disposition Departures. The spike in
downward departures directly corresponds to the spike in immigration cases more so than to any
change in the law of departure that resulted from the decision in Koon v. United States. A large
number of downward departures generated by the case-management policies of federal prosecutors

~should be properly identified for what they are. This class of departures in border states as well as
in other districts with a high volume of cases or unusual cases likely accounts for 5% to 7% or more
of the non-substantial assistance departures. We believe that these departures are not limited to
immigration cases but also include marijuana “backpack” cases.

These departures are controlled by government prosecutors to ease their caseload. They are
not departures granted by judges in the exercise of their independent discretion. The Commission
should not narrow judicial discretion, provide additional guidance to district judges based on the
incidence of this type of departure, nor abolish any grounds for departure based on these departures.
These departures should be designated as government-generated departures in the same categor§' as
substantial assistance departures and included in Chapter SK1. The Commission’s review of
departures and the creation of the “early disposition” departure, pursuant to the directive in
§401(m)(2)(B) of the PROTECT Act, should clarify this issue.

b. Standard of Review & Specificity of Ground for Departure. The
recent amendments to the standard of review and the specificity requirements will also reduce the
number of downward departures. The Commission may be able to project the number of cases that
would not meet the new specificity standard set out in 18 U.S.C. § 3553(c) from its review of
departure records. In any event, it is clear that those changes have had an impact on departure
jurisprudence. Ofthe cases, where opinions have been issued relating to downward departures since
April 30, the date the PROTECT Act became law, 10 affirmed upwatd departures; 2 affirmed the
denial of downward departures; 4 reversed downward departures; 1 involved a remand of a
downward departure to reconsider the extent of the departure; 1 remanded to consider a downward
departure that the court believed it had no authority to consider and only 1 case, a district court case
out of Utah granted a downward departure on the ground that the felon-in-possession prosecution
presented a lesser harm. These cases all specifically referred to changes in the Protect Act, thus

supporting our assessment that the operation of changes included in the Protect Act will reduce the
incidence of downward departures.

& Amend §5K2.0 to Require That Reasons for Deparfures be Stated
with More Specificity. The Commission should add language to §5K2.0 to implement the
amendment to 18 U.S.C. § 3553(c).
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d. Amend Immigration Guidelines. The Commission should refine
the immigration guidelines to eliminate some of the sentencing disparities that are generated by
adjustments that do not adequately differentiate between defendants whose relative culpability or
potential for dangerousness or recidivism varies widely. Defenders have offered a number of
suggested amendments, including some during this past cycle. Asthe Commission knows, the 16--
level bump for a prior aggravated felony in U.S.S.G. § 2L1.2, still does not sufficiently differentiate
for severity, particularly with respect to prior drug convictions which can range from the sale of
small quantities of drugs to involvement as a leader of a large scale drug trafficking offenses.

Z. Criminal History Departures

The incidence of criminal history downward departures has in fact decreased in recent years.
In 1995, criminal history departures accounted for 15.1% of the overall downward departure rate
whereas in 2001 they accounted for a modest 11.9% of the overall downward departure rate.” There
is no indication that district courts are improperly exercising discretion under this provision. In fact,
there is a body of very considered appellate law that has developed'in this area to guide judicial
discretion.”

Criminal history departures are necessary for reasons that the Commission has explicitly
identified —“in recognition of the imperfection of this measure.”** This is particularly true where a

22 USSC Annual Report, Table 29-30 (1995); USSC Sourcebook at Table 24-25 (2001).

® E.g., United States v. Mishoe, 241 F.3d 214 (2d Cir. 2001) (explaining that courts may not
depart down simply because prior drug offense involved small quantity without making a more
considered totality of circumstances review); United States v. Collins, 122 F.3d 1297 (10® Cir. 1997)
(Tacha, J) (affirming downward departure from career offender designation, setting out appropriate
factors to consider).

* The commentary to U.S.S.G. § 4A1.1 explains the need for the discretion to depart from
the criminal history score:

Prior convictions may represent convictions in the federal system,
fifty state systems, the District of Columbia, territories, and foreign,
tribal and military courts. There are jurisdictional variations in
offense definitions, sentencing structures, and manner of sentence
pronouncement. To minimize problems with imperfect measures of
. past crime seriousness, criminal history categories are based on the
maximum term imposed in previous sentences rather than on other
measures, such as whether the conviction was designated a felony or
misdemeanor. In recognition of the imperfection of this measure
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number of state jurisdictions have admitted, some in response to suits brought by the Civil Rights
Division of the Department of Justice, that they have engaged in unconstitutional racial profiling.
District courts must be free to adjust the criminal history of persons who have been affected by such
unconstitutional practices. This is consistent with the fairness and flexibility principles that
Congress laid down in the Sentencing Reform Act. There is no need to reduce discretion in this area
as such departures have been used sparingly by district courts, with only two reported district court
cases even identifying this measure. If anything, the Commission should add language encouraging
consideration of such disparate state practices to eliminate any unwarranted disparity that may creep
into the criminal history calculation as a result.

The Commission needs to address, however, the provision for counting minor offenses set
outin U.S.S.G. § 4A1.2(c), which we believe would reduce a number of criminal history departures.
Indeed, the Commission has been reviewing this provision for some years, even receiving a
recommendation from the Probationers Advisory Group that these minor offense not be included in
the calculation of criminal history at all because of problems with the accuracy of the records
available for these cases. These also are the types of cases that may be imbued with the convictions
based on unconstitutional racial profiling and other disparate state practices.

In any event, it would be advisable for the Commission to await the results of its two-year
recidivism study before it makes any changes to limit discretion to depart in this area.

3. Family Ties

The rate of downward departures based on family ties has diminished throughout the years.
In 1996, there were 290 departures granted for family ties out of 42,436 cases. That represented
6.2% of the 4,201 downward departures that were granted during that year. In 2001, there were 418
departures based on family ties out of 59,897 cases that year, meaning that the departure rate for
family ties had thus been reduced to only 3.8% of the 10,026 departure granted that year. This also
reflects that district judges granted departures based on family ties in only .6% of the cases that
appeared before them in 2001. Through the years, appellate courts have clarified the standard for
granting a departure on this ground; district courts have also exercised discretion to grant and deny

however, §4A1.3 permits information about the significance or
similarity of past conduct underlying prior convictions to be used as
a basis for imposing a sentence outside the applicable guideline
range. ' '

U.S.S.G. § 4A1.1, comment (backg’d)
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~ departures on this ground.”

Onthese numbers alone, one would be hard-pressed to say that this departure ground is being
abused. In theory, every defendant who is convicted and has family ties could potentially seek a
departure on this ground. More to the point, with 8,641 female offenders in 2001, and statistics
showing that women offenders tend to be first time, single parents in greater proportions than men,
it is clear that this departure is “not ordinarily” granted, in accordance with its designation as a
discouraged factor in U.S.S.G. § 5H1.6. The discretion to grant this departure should certainly not
be narrowed. If anything, this ground is not being used often enough particularly in light of the
Family Unit Demonstration Project that Congress passed in 1994 to mitigate the separation of small
children from their primary care-taking parent, a project that has never been fully implemented.?

Also, because this factor has become a prohibited factor in child-related offenses, its
incidence as a ground for departure will be reduced.

4. Diminished Capacity

Departures for this reason were granted in fewer than .4% of cases in 2001 (286/59,897).
Although we do not have statistics as to the number of persons with mental disabilities who are
prosecuted and sentenced in federal courts, our experience with indigent clients is that many of them
suffer from a number of mental disabilities, including mental retardation and bipolar disorders that
do in fact contribute to their commission of the offense. In our experience, which seems borne out
by the low rate of departures on this ground, courts often reject downward departures on this ground

B See, e.g, United States v. Dyce. 874 F. Supp. 1 (D. D.C. 1994), rev’d, 78 F.3d 610 (D.C.
Cir. 1994) (reversing family ties departure); Rivera v. United States, 994 F.2d 942 (1** Cir. 1993)
(Breyer, then CJ) (remanding for consideration of family ties departure to a first-time offender, a
single mother of three children who had accepted payment to courier cocaine).

 In 1994 Congress itself recognized the importance of preserving family unity. The
“Family Unity Demonstration Project Act”, was enacted, in part, to

(1) alleviate the harm to children and primary caretaker parents
caused by separation due to the incarceration of the parents; [and]
(2) reduce recidivism rates for prisoners by encouragmg strong and
supportive family relationships;

42 US.C. § 13881. The Act provides for the establishment and evaluation of community
correctional facilities, not within the confines of a prison, where primary caretaker parents facing
sentences of less than seven years could be housed with their minor children. To date, the Federal
Bureau of Prisons has not implemented this project.
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