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complex. EPA Administrator Carol Browner has candidly admitted that the 

existing regulatory framework is "a complex and unwieldy system·of laws 

and regulations and increasing conflict and gridlock." "New EPA 'Common 

Sense' Approach Cautiously Welcomed By Industries," Air, Water Pollution 

Report at 30 (July 25, 1994). Meanwhile, courts have variously noted a 

"regulatory hydra" and use of regulatory terms suggestive of "Alice In 

Wonderland," United States v. Mills, 817 F.Supp. 1546, 1548 (N.D: Fla. 

1993), aff'd904 F.2d 713 (11th Cir. 1994)1 

Even a former EPA Assistant Administrator acknowledged that 

HCRA is a "regulatory cuckooland of definition ... [and] is very complex." 

United States v. White, 766 F. Supp. 873, 882 (E.D. Wash. 1991)(quoting 

comments of Don R. Clay).2 See also Inland Steel Co. v. EPA, 901 F.2d 

1 The literary reference to Alice in Wonderland in Mills is particularly apt in this case: the 

government's "expert" witness, Mr. Tietlebaum, began testifying about the dangers of mercury 

with references to its role in the genesis of the term "Mad Hatter" in Alice on Wonderland. See 

C. Hansen Br. at 20-21. 

2 As a good example, EPA has given an interpretation regarding RCRA requirements in 
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1419, 1421 (7th Cir. 1990) (describing RCRA as a "statutory cloud cuckoo 

land"). At the same time, the Clean Water Act extends to many waste 

materials that are not actually hazardous or are even innocuous, such as 

clean sand. 

2. Dilution of the Intent Standard Fosters 
Overcriminalization of Enforcement. 

The dilution of the "knowing" standard o"f the kind evident in the present case 

undoubtedly affects environmental enforcement. Notably, EPA has tried for many 

years, sometimes together with the Department of Justice, to draw a clear distinction 

between cases that warrant criminal prosecution and cases that should be handled 

civilly under EPA's ample civil enforcement authorities. The Agency has been unable to 

set out a simple, brighHine rule. Instead, it has variously issued guidance to EPA 

regional offices for screening of cases to identify potential criminal cases, as well as 

guidance for special treatment of potential criminal cases that present issues of first 

response to a regulated company's inquiry of whether rags contaminated with solvents used in 

cleanup work are hazardous waste after their-use. EPA's answer was that if the solvents are 

poured onto the surface to be cleaned up, then the contaminated rags used ·in cleanup become 

hazardous waste. But if the solvent is first poured onto the rags to be used in cleanup, the rags do 

not become hazardous waste! See Letter dated May 20, 1987 from Jacqueline Sales, Chief, EPA 

Reg. Develop. Branch, to Frank Czigler of S&W Waste, Inc. 
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impression.3 EPA's difficulty in clearly and simply distinguishing criminal cases from 

civil ones has resulted in a lack of predictability about what conduct is criminal. Minor 

infractions could be, and have been, criminally prosecuted while major knowing 

violations may be, and have been, handled administratively before the agency, or in 

civil proceedings.4 

Moreover, given the lack of a meaningful intent standard in environmental cases, 

the prosecutor has very substantial leverage to force unwarranted guilty pleas because 

of the likely imposition of substantial prison sentences under the Sentencing Guidelines 

for even minor offenses. The published opinions in environmental criminal cases do 

not reflect the many cases resolved by plea agreements that could have equally well 

3 For examples of agency attempts to set standards for environmental criminal 

prosecutions, see D. Carr, ed., Environmental Criminal Liability: Avoiding and Defending 

Enforcement Actions 21-27 (Bureau of National Affairs, 1995). 

4 As a byproduct of the overcriminalization in the environmental area and prosecutors' 

ready ability to force plea agreements, businesses are reluctant to engage in socially useful 

environmental audits and self-reporting, fearing arbitrary criminal prosecutions. See Keith A. 

On_sdorff and James M. Mesnard, Criminalizfng Environmental Law: Can America Afford 

Jailing Honest Businessmen? (Washington Legal Foundation, Legal Backgrounder, July 10, 

1992). 
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been pursued under civil and administrative enforcement authorities. 

But whatever can be said as to the level of mens rea and intent necessary for 

proving the common or usual violations of CW A and RCRA, Congress made it 

unmistakably clear that with respect to "knowing endangerment" charges, carrying a 

maximum penalty of 15 years, the prosecutor must prove beyond a reasonable doubt 

the defendants' intent or mens rea as to each of the elements listed, particularly that 

each was aware that their conduct placed another person in imminent danger of death 

or serious bodily injury due to a RCRA violation, as opposed to some other workplace 

safety problem that is covered by OSHA regulations. R. Ha_nsen Br. 17-23. 

II. THE SENTENCE MUST BE VACATED BECAUSE THE ENVIRONMENTAL 
SENTENCING GUIDELINES WERE UNLAWFULLY PROMULGATED AND 
RESULT IN THE IMPOSITION OF PATENTLY UNREASONABLE SENTENCES 

While this Court has more than enough reasons to remand this case for a new 

trial, amicus agrees with the defendants that the district court also erred by not 

departing downward by failing to find that this case was not a "heartland" violation, and 

by mistakenly believing that he did not have the discretion to do so. See R. Hansen Br. 

at 43-45; C. Hansen Br. at 38-41; Taylor Br. at 28-30. Amicus submits in the alternative 

that this Court can, and should, reverse the sentences imposed because, as will be 

demonstrated, the Environmental Sentencing Guidelines, U.S.S.G. §§ 201.2 and 

201.3 were unlawfully promulgated and produce irrational sentences. This Court is 

mandated by 18 U.S.C. § 3742(f)(1) to s..et aside a sentence and remand the case for 

further sentencing proceedings if it Mdetermines that the sentence * * * was imposed in 
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violation of law or imposed as a result of an incorrect application of the sentencing 

guidelines***." The unlawful promulgation of the Environmental Guidelines produces 

sentences that are "imposed in violation of law.• Accordingly, the district court should 

be free to re-sentence the defendants even if a new trial is not ordered by exercising its 

sentencing discretion as if the convictions were for pre-Guideline environmental 

offenses or for an offense for which the Commission has yet to promulgate a guideline. 

See R. Hansen Br. at 45, n.31. 

As a preliminary matter, there can be no question that this Court has the 

jurisdiction to determine de novo whether a particular sentencing guideline is 

reasonable in the same way that courts routinely exercise their power to review the 

reasonableness of any other regulation promulgated by government agencies. In 

United States v. Lee, 887 F.2d 888 (8th Cir. 1989), for example, the court of appeals 

unanimously struck down the applicable guideline in that case, U.S.S.G. § 2J1 .6, and 

remanded the case to the district court for resentencing because the guideline was "not 

sufficiently reasonable and violates the statutory mandate given to the Sentencing 

Commission" by producing unreasonably lengthy sentences. Id. at 892. Comparing the 

U.S. Sentencing Commission to any other regulatory agency, the standard of review of 

its regulations (guidelines) is whether they are "sufficiently reasonable" in light of the 

congressional directive given to the Sentencing Commission. Id. at 890, citing FEC v. 

Democra~ic Senatorial Campaign Comm., 454 U.S. 27, 39 (1981). 

To understand why the Environmental Sentencing Guidelines are patently 
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unreasonable and arbitrary, this Court need look no further than the sentences that 

were essentially mandated in this case for the defendants with respect to their 

convictions under the Clean Water Act. The Probation Office dutifully and mechanically 

calculat~d the offense levels as prescribed by U.S.S.G. §201.3 and came up with a 

total adjusted offense level of 29. Because the defendants had no prior criminal 

history, the offender category was a level I. Cross-referencing these numbers to the 

grid on the Sentencing Commission's Sentencing Table yields a shockingly high 87-108 

month sentence (approximately 7-9 years) for a first offender! Yet the maximum 

statutory sentence under the Clean Water Act for the worst water polluter with the worst 

criminal history not convicted of a uknowing endangermentu charge is only 36-months.5 

How can the statutory maximum effectively constitute a mandatory minimum sentence? 

How can any rational guideline call for a sentence that is two to three times greater than 

the statutory maximum set by Congress? Even with the minor downward adjustments 

of 6 levels by the trial court, the resultant score of 23 still translates into a prison 

· sentence of 46-57 months, which is still in excess of ttie statutory maximum of 36 

5 The defendants were not charged with "knowing endangennent" under the Clean Water 

Act; rather, the charges in Counts 2-21 were for simple and relatively minor exceedances of the 

company's NPDES permit for mercury; such exceedances are not an uncommon occurrence in 

many companies which are not criminally prosecuted, let alone the officers of the company. 

Such regulatory violations are usually handled by administrative or civil proceedings. 
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months. The Court was left with no choice but to impose the statutory maximum of 36 

months for each of the Clean Water Act counts. Surely, Congress did not intend that 

the maximum punishment be imposed in these kind of cases for these kind of first 

offenders. 

These draconian sentences dictated by the guidelines are all the more 

unreasonable when one considers that it was only in 1987 that Congress reclassified 

the criminal penalty provisions for CWA violations from a Class A misdemeanor (up to 

one year imprisonment) to the current maximum term of three years, a Class E felony, 

the lowest classification for a felony. 18 U.S.C. § 3559. To be sure, the offense scores 

in this case were substantially raised by an additional 11 points for "substantial 

likelihood of death or serious bodily injury," but as noted, none of the defendants were 

charged with such "knowing endangerment" counts under the Clean Water Act, even 

though the Clean Water Act has an almost identical "knowing endangerment" provision 

to the RCRA provision. Compare 33 U.S.C. § 1319(c)(3) with 42 U.S.C. § 6928(e).6 

6 Amicus submits that the addition of the 9 for "substantial likelihood of death or serious 

bodily injury" under§ 2Ql.2(b)(2) (the guideline for hazardous pollutants) and 11 points under§ 

2Ql.3(b)(2) (the guideline for non-hazardous pollutants) for the Clean Water Act violations was 

in any event erroneous, since the Application Notes to both of those sections clearly indicate that 

the increase applies where the general "public health" is seriously endangered which was not 

demonstrated in this case. Rather, the prosecution focused only the alleged endangerment to the 
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Even subtracting all of the 11 points added under §2Q1.3(b){2) for an offense 

that has a Msubstantial likelihood of death or serious injury/ the normal offense score 

would be a level 18. This score translates into a sentence of 27-33 months for a first 

offender, a sentence that is unreasonably close to the statutory maximum for a first 

offender. While the RCRA violations were computed under U.S.S.G. § 201.2 (the 

guideline for hazardous pollutants), the resulting offense score under that section was 

also 29, the identical score as that for the release of nonhazardous pollutants under 

§201 .3. This equivalence in score for separate categories of pollutants simply does not 

make any sense.7 

employees at the plant. If the government believes that the Clean Water Act seriously 

endangered the public health, why didn't the government charge the defendants with "knowing 

endangerment" under CW A? Amicus submits that there simply was no evidence to support such 

a charge. 

7 The scores are the same for both categories of pollutants because the Commission 

arbitrarily provided for an increase of I 1 levels for a non-hazardous pollutant where there is a 

"substantial likelihood of death or serious injury," whereas the Commission provided for an 

increase of only 9 levels for a hazardous pollutant under §2Ql.2(b)(2). The reason the numbers 

add up to the same total, whether the pollutant is hazardous or not is because the base offense ---· 

level of the hazardous pollutant under §2Ql.2 is set at 8 which is two points higher than the base 

offense level for §2Ql.3 which is set at 6. This differential between the offense characteristics 

I 
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To fully appreciate amicus' argument as to the unreasonableness of these 

guidelines, it is important to keep in mind the fact that prior to the promulgation of the 

Sentencing Guidelines in 1987, the normal practice was that those defendants 

sentenced to prison for more than one year were generally eligible for parole after 

serving only one-third of the sentence imposed. 18 U.S.C. § 4205(a). Thus, if a 

defendant were sentenced to prison for the statutory maximum of three years, that 

defendant would be eligible for parole after serving one year in prison. Likely 

candidates for parole included first-time off enders for regulatory offenses such as the 

defendants and offenses in this case.8 Therefore, the 46-month prison sentence 

imposed on Randall Hansen is comparable to a pre-guideline sentence of a staggering 

132 months, or a 11-year sentence; the 78-month sentence for Mr. Taylor translates to 

mind-boggling 234-month sentence, or approximately 20 years; and the 108-month 

sentence imposed on 73-year old Christian Hansen translates into a truly draconian 

for the two different kinds of discharges is backwards: one would think that hazardous pollutant 

offense levels would be greater than the non-hazardous pollutant, rather than the other way 

around as it is here .. This is yet further evidence of the arbitrariness of the Environmental 

Guidelines. 

8 Indeed, for those convicted of environmental violations and sentenced to prison, they 

were eligible for parole after serving O to 10 months. 28 C.F.R. Chapter Eleven, Subch. H; 28 

C.F.R. § 2.20. 

I 'lo? 
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sentence of 324 months or 27 years! Even taking into account only the 36-month 

sentences imposed under the Clean Water Act for each defendant, that sentence still 

translates into a 9-year pre-guideline sentence. 

All th~ defendants would have received drastically reduced sentences if instead 

of the committing these environmental regulatory offenses, they engaged in certain 

drug activity that Congress deemed deserving of greater punishment such as managing 

a crack house instead of a chemical plant that makes products that are socially useful 

in our society and improves our standard of living; or illegally using a registration 

number to manufacture or distribute controlled substances.9 Indeed, if the defendants 

had "wilfully" violated safety laws and regulations required under the Occupational 

Safety and Health Act (OSHA) -- the law which more properly governs the workplace 

9 See U.S.S.G. § 2D l .8(a)(2) (managing or allowing use of premises for drug activity is 

capped by the Sentencing Commission at a level 16 (21-27 months) despite Congress providing 

in 21 U.S.C. § 857 for up to 20 years imprisonment, a statutory sentence almost seven times 

greater than the maximum three-year sentence provided under the Clean Water Act, and five 

years more than the 15-year sentence for knowing endangerment); see also V.S.S.G. § 2D3.1 

(punishment for illegal use of registration number to distribute controlled substances is capped at 

a level 6, which allows for probation, despite the statutory ~aximum sentence of four years 

provided for in 21 U.S.C. § 843857(d), which is one-year greater than the maximum sentence 

under the Clean Water Act. 
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safety issue in this case -- and as a result, a worker was actually killed (and not merely 

threatened with serious injury as was alleged, but not proven, here), the statute, 29 

U.S.C. § 666(e), provides a maximum of six-months in prison, a misdemeanor. And 

even when death results, courts have not always imposed prison terms. See, e.g., 

United States v. Shear, 962 F.2d 488 (5th Cir. 1992) (trial court sentenced a supervisor 

to three years probation, fine, and community service where employee killed in trench 

not properly shored up per OSHA regulations; conviction overturned because 

supervisor is not "employer" under the statute). 

The arbitrariness of the Environmental Sentencing Gu1delines is further evident 

from an examination of the various offense levels that can be, and often automatically 

are, added to the base level. The defendants were sentenced under U.S.S.G. § 201.2, 

the guideline applicable for environmental offenses involving hazardous of toxic 

substances, as well as §201.3.which is the guideline for non-hazardous substances. 

For illustration purposes, amicus will focus on § 201 .2, although the analysis is the 

same for §201 .3. 

The base offense level under§ 201 .2(a) is an 8. The base offense charged in 

this case is the discharge (or storing) of a hazardous pollutant without a permit or in 

violation of a permit. An additional 4 levels are added under§ 201 .2(b)(1)(B) if the 

offense "involved a [single] discharge ... of a hazardous ... substance• regardless of 

the amount. If the discharge was continuous, perhaps over a period of a few days, an 

additional two points for a total of 6 are added to the base level of 8, thus bringing the 
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offense level to a 14. Yet that conduct -- discharging a pollutant -- was already 

accounted for in the base offense for which the defendants were charged and 

convicted. This double-counting would be comparable to a Sentencing Guideline 

providing for a certain base level for bank robbery, and then adding as an aggravating 

factor that the object of the robbery was a bank! In addition to the 14 points already 

accumulated,§ 201.2(b)(4) requires adding yet another four levels for not having a 

permit or discharging in violation of the permit. Again, this is double counting as 

aggravating conduct what should already be included in the base offense level since 

the base charge of almost any environmental violation is a discharge of some pollutant 

in violation of a permit or without a permit. Thus, the score has quickly escalated to a 

level 18 which translates into a sentence of 27-33 months for a first time offender for a 

garden variety permit exceedance. 

Why do these guidelines produce such truly bizarre sentences? The answer is 

that the Sentencing Commission simply did not do its homework before drafting the 

guidelines. The Commission ignored Congress' mandate that before the Commission 

was to set guidelines for any category of crime, it was to review past sentencing 

practices in order to determine "average sentences imposed in-(each) category of 

cases" as the Nstarting point" before the Commissioners were allowed to exercise their 

independent (and informed) judgment as to whether or not it made any penological 

sense to depart from such past practice in devising the new guidelines for that category 

of crimes. 28 U.S.C. § 994(m) (emphasis added). The source material primarily used 
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