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only limitation placed upon the Commission by this 
section is that "rehabilitation alone shall not be consid-
ered an extraordinary and compelling reason.• Clearly 
Congress intended that rehabilitation was a legitimate 
consideration to be taken into account in deciding 
whether a case presented extraordinary and compelling 
reasons, even ifit had to be combined with some other 
factor or characteristic. TI1ere is nothing to suggest that 
the other factor had to be a terminal illness, or indeed 
illness of any sort. 

The Senate Judiciary Committee's Report on the 
SRA- the authoritative source oflegislative history for 
the SRA-states:• 

The Committee believes that there may be unusual 
cases in which an eventual reduction in the length 
of a term of imprisonment is justified by changed 
circumstances. These would include cases of 
severe illness, cases in which other extraordinary 
and compelling circumstances justify a reduction 
of an unusually long sentence, and some cases in 
which the sentencing guidelines for the offense of 
which the defend[ant] was convicted have been 
later amended to provide a shorter term ofimpris-
onment.. .. The bill ... provides ... for court deter-
mination, subject to consideration of Sentencing 
Commission .standards, of the question whether 
there is justification for reducing a term ofimpris-
onment in situations such as those described. 

The distinction in the Senate Report between 
•severe illness· and •other extraordinary and com-
pelling reasons• demonstrates that non-medical consid-
erations may constitute appropriate grounds for release, 
consistent with the overall congressional goal that these 
provisions act as a safety net held by the court. 

The value of the forms of"safety valves" contained 
in this section lies in the fact that they assure the 
availability of specific 1eview and reduction of a 
term of imprisonment for "extraordinary and com-
pelling reasons" and to respond to changes in the 
guidelines. The_ approach taken keeps the sentenc-
ing power in the judici;iry where it belongs. yet 
permits later review of sentences in particularly 
compelling situations.' 

C. Bureau of Prisons Policy and Practice under 
3582(cXl)(A) 

Despite the broad authority contemplated by Congress, 
in the absence of guidance from the Commission. the 
Bureau of Prisons. as noted above, has generally limited 
motions under S 3582(c)(1)(A) to cases where the death 
of the prisoner is iinminent.6 There is no requirement, 
however, in the sop's own policies and regulations that 
such motions be so limited. 

In 1994 the BOP revised its internal guidance to 

executive staff, expanding the classes of cases eligible 
for early release consideration.; The Bureau had previ-
ously confined its motions to those on behalf of termi-
nally ill inmates within six months of death. In the 
memorandum, Director Hawk advised the staff that the 
BOP had extended the outer limit oflife expectancy to 
twelve months. Of greater significance, she noted that 
estimated life expectancy was "a general guideline, not 
a requirement." 

As we have further reviewed this issue, it has come 
to our attention that there may be other cases that 
merit consideration for release. These cases still 
fall within the medical arena, but may not be ter-
minal or lend themselves to a precise prediction of 
life expectancy. 

The BOP Memorandum sets forth factors to con-
' sider when evaluating which cases to present to the 

court (i.e., nature and circumstance of the crime, 
inmate characteristics and propensity to reoffend, the 
inmate's age, risk to the public, etc.) . It also presents 
some guidance based on the nature and severity of the 
prisoner's illness and sets out three, presumably non-
exhaustive examples. They include prisoners with debil-
itating diseases that clearly limit daily activity and for 
which conventional treatment is insufficient, those 
whose condition is terminal but not calculably so, and 
thos~ who require organ transplantation. This more 
expansive reading of the power, while still narrower 
than Congress intended, is consistent with congres-
sional intent as revealed in the legislative history of 
S 3582(c}(I). 

Bureau of Prisons published regulations contem-
plate that sentence reduction motions may be brought 
in cases not involving medical considerations. The 
Bureau ~[Prisons regulation setting out the procedures 
for seeking and submitting requests under§ 3582 and 
its "old law" predecessor, 18 U.S.C. S 4205(g). discusses 
grounds other than the prisoner's health for seeking a 
BOP motion to reduce sentence for extraordinary and 
compelling reasons. For example, under 28 C.F.R. 
S 571.61, entitled •initiation of request-extraordinary 
and compelling circumstances,• the Bureau directs that 
the prisoner's request include, inter aJia, proposed 
plans upon release, including the proposed residence, 
how the prisoner will support him or herself. and "if 
the basis for the request involves the inmate's health. 
information on where the inmate will receive medical 
treatment, and how the inmate will pay for such treat-
ment." The regulation thus assumes that some extraor-
dinary and compelling circumstances warranting a 
motion need not be based on the prisoner's health. The 
BOP process for handling such motions seems to 
confirm that sentence reduction motions under 
S 3582(c)(1)(A) may be made on non-medical grounds. 
TI1e applicable regulations provide for the review of 
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such motions by the Warden. the Regional Director, the 
General Counsel, •and either the Medical Director for 
medical referrals or the Assistant Director, Correctional 
Programs Division for non-medical referrals . ... " 1 

Clearly. if medical and terminal considerations were the 
only permissible bases for sentence reductions, the 
specific provision for alternative routing of "non-med-
ical referrals" would be superfluous. 

0. Conclusion 
The legislative history and the plain language of the SRA 

amply demonstrate that Congress intended the courts 
to entertain motions under 18 U.S.C. i 3582 (c)(r)(A) for 
a variety of circumstances considered so extraordinary 
and compelling that they warrant a reduction of sen-
tence. The BOP regulations recognize that, despite cur-
rent practice, such extraordinary and compelling 
reasons are not limited to medical concerns. But a pol-
icy statement from the Commission is needed to pro-
vide courts considering motions for sentence reduction 
with the guidance that Congress directed. That policy 
statement should embrace a definition of·extraordinary 
and compelling• flexible enough to account for a variety 
of post-sentence developments that merit relie( That is 
what Congress intended. 

Notes 
1 § 181.10, p.s. c)Uthorizes a reduction in the term of 

imprisonment when the Commission has determined 
that a particular amendment to the Sentencing 
Guidelines is retroactively applicable. Such -retroactive 
amendments are listed in subsection (c), arid only 
those listed amendments can be the basis for a 
motion seeking a reduction in sentence under 18 
u.s.c. § 3582 (cX2). 

2 18 U.S.C. § 3582 (c)(l)(A) also authorizes a sentence 
· reduction motion for a prisoner who is at least 70 

years old, has served at least 30 years on a sentence 
imposed under 18 U.S.C. § 3559(c), and the Director 
of the Bureau of Prisons has determined that the 
.prisoner is no longer a danger to the safety of any 
other person or the community. This provision, 
specifically applicable only to "three strikes" offend-
ers, was added to§ 3582(cXlXA) in 1994 by Pub. L 
103-322. 

' See Chart: Bureau of Prisons Compassionate 
Releases. 1990-2000 (attached as Exhibit II), pre-
pared by the Bureau of Prisons Office of Congres-
sional Affairs (on file with the author.) 

• "The most Jmportant legislative history for the Act 
[SRA] is found in the report of the Senate Judiciary 
Committee on the Comprehensive Crime Control Act 
of 1983 [S.Rep. No.225, 98th Cong., 1st Sess. 
37-150, reprinted in 1984 U.S. Code Cong. & Ad. 
News. 3182, 3220-3373]." Criminal Div., U.S. Dep't of 
Justice, Prosecutors Handbook on Sentencing Guide-
lines and Other Provisions of the Sentencing reform 
Act of 1984, at 83 (Nov. l, 1987), reprinted in THOMAS 
W. HUTCHISON & DAVID YELLEN, FEDERAL SENTENCING LAW 
AND PRACTICE SUPPLEMENTAL Appendix 11 ( 1989). The 
quote in the text appears at page 55 of the Senate 
Report. . 

[t <-/OJ 

' Id. at 121. 
6 As John Steer & Paula Biderman point out in their 

article: "[w)ithout the benefit of any codified stan-
dards, the Bureau [of Prisons], as turnkey, has unc 
standably chosen to file very few motions under thi 
section.• John Steer and Paula Biderman, Impact c 
the Federal Guideline$ on the Presidential Power to 
Commute Sentences. 13 FED. SENT. REP. 155 (2001). 

1 Memorandum from Kathleen M. Hawk, Director, Fe 
eral Bureau of Prisons (July 22, 1994) (BOP Memc 
randum) (on file with author). 

• 28 C.F.R. § 571.62 (a) (emphasis supplied). See alt 
28 C.F.R. § 571.62 (aX3) (directing that the Generc 
Counsel "solicit the opinion of either the Medical 
Director or the Assistant Director ... depending or 
the nature of the basis of the request") and 28 C.F 
§ 571.62 (cXstating that "[i]n the event the basis o 
the request is the medical condition of the inmate, 
staff shall expedite the request at all levels.") 

Exhibit I 
FAMM Proposal for Policy Guidance 
under 18 U.S.C. § 3582 (cXlXA) 

§ 1B1.13 
Reduction in Term oflmprisonment as a Result of 
Motion by Direetorofthe Bureau of Prisons (Policy 
Statement) 

(a) Upon motion of the Director of the Bureau of 
Prisons under 18 U.S.C. S 3582(c)(1)(A), the court 
may reduce a term ofimprisonment if the court 
determines that-
(1) either-

(A)an extraordinary·and compelling reason 
warrants the reduction; or 

(B) the defendant (i) is at least 70 years old, 
(ii) has served 30 years in prison on a 
sentence imposed under 18 U.S.C. S 3559(c 
for the offense or offenses for which the 
defendant is imprisoned, and (i_ii) the Dire--: 
of the Bureau of Prisons has determined. a 
considering the factors set forth in 18 U.S.< 
S 3142(g), that the defendant is not a dange 
the safety of any other person or to the 
community; and 

(2) such reduction is consistent with this policy 
statement and the purposes of sentencing set 
forth in 18 U.S.C. S 3553(a). 

(b) An "extraordinary and compelling reason" is a 
reason that involves a situation or condition that· 
(1) was unknown to the court at the time of 

sentencing; 
(2) was known to or anticipated by the court at th 

time of sentencing but that has changed 
significantly since the time of sentencing; or 

(3) the court was prohibited from taking into 
account at the time of sentencing but would D 
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longer be prohibited because of changes in 
applicable law. 

An "extraordinary and compelling reason· may consist 
of sevcral_-reasons, each of which alone is not extraordi-
nary and compelling. that together make the rationale 
for a reduction extraordinary and compelling. 

Commentary 
APPLICATION NOTE: 

The term "extraordinary and compelling reason" 
includes, for example, that-

(A) the defendant is suffering from a terminal illness 
that significantly reduces the defendant's life 
expectancy; 

(B) the defendant's ability to function within the envi-
ronment of a correctional facility is significantly 
diminished because of a permanent physical or 
mental condition for which conventional treat-
ment promises no significant improvement; 

(C) the defendant is experiencing deteriorating physi-
cal or mental health as a consequence of the aging 
process; 

(D) the defendant has provided significant assistance 
to the government to a degree and under circum-
stances that was not or could not have been taken 
into account at the time of sentencing or in a post• 
sentencing proceeding; 

(E) the defendant would have received a significantly 
lower sentence had there been in effect a change 
in applicable law that has not been mad.e retroac-
tive; 

(F) the defendant received a significantly higlier sen-
tence than other similarly situated code£endanis 

. because of factors beyond the control of the sen-
tencing court; _ . 

(G) the death or incapacitation oHmtily men:ibers 
capable e>f caring for the defendant's mmor chil-
dren, or other similarly compelling family circum-
stance, occurred: 

Rehabilitation of the defendant is no~ by itself. an 
extraordinary and compelling reason. 

Background: Under 18 U.S.C. S 3582(c)(1)(A), the court, 
upon ~otion of the Director of the Bureau of Prisons, 
can reduce the term of imprisonment if the court deter-
mines that (1) the reduction is warranted by extraordi-
nary and compelling reasons or (2) the defendant is at 
least 70 years old and has served 30 years in prison on a 
sentence imposed underi8 U.S.C. S 3559(c) for the 
offense for which the defendant is imprisoned and the 
Director oFthe. Bureau of Prisons has determined that 
_the defendant is not a danger to the safety ofanother 
person or the community. The Commission is directed 
by 28 u.s.c. 994(t) to •describe what:should be con-

s:t_;~}'•tf•_·;· :- .. 
~--. -.: --~··: 

sidered extraordinary and compelling reasons for sen-
tence reduction under 18 U.S.C. 3582(c)(1)(A), includ-
ing the criteria to be applied and a list of specific 
examples." This policy statement implements 28 
u.s.c. S 994(t) . 

Exhibit II 
Bureau of Prisons Compassionate Releases 1990-2000 

Year 

1990 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

Q40 

Number 

II 

10 

16 

28 

23 

22 

23 

13 

22 

31 

Summary of Releases 
ofRdeases 
Granted 

Inmates with life expectancy less 
than tw.elve months 

Inmates with life expectancy less 
than twelve months 

Inmates with life expectancy less 
than twelve months 

Inmates with life expectancy less 
than twelve months 

Inmates with life expectancy less 
than twelve months 

Inmates with life expectancy less 
than twelve months 

Inmates with life expectancy less 
than twelve months 

Inmates with life expectancy less 
than twelve months 

Included inmates with life 
expectancy ofless than twelve 
months. or with life expectancy of 
greater than twelvemonths if dis-
ease resulted in markedly dimin-
ished public safety risk and qua! 
ity oflife (i.e. Significant Mental 
Impaimient secondary to 
attempted suicide) 

Included inmates with life 
expectancy ofless than twelve 
months, or with life expectancy of 
greater than twelve months if dis-
ease resulted in markedly dimin-
ished public safety risk and 
quality oflife (i.e. advanced cir-
rhosis of the liver, total care stroke 
patient) 

Included inmates with life 
expectancy ofless than twelve 
months. or with life expectancy of 
greater than twdve months if dis-
ease resulted in markedly dimin-
ished public safety risk and 
quality oflife (i.e. Alzheimer's . 
Disease, Significant Mental 
Impairment) 
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AMERICAN BAR ASSOCIATION Criminal Justice Section 
740 15th Street, NW 

The Honorable Diana E. Murphy 
Chair, United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 2002-8002 

10th Floor 
Washington, DC 20005-1022 
202/662-1500 (FAX: 202/662-1501) 
crimjustice@abanet.org 
www.abanet.org/crimjust/ 

August 1, 2003 

Re: Notice of Proposed Priorities for Cycle ending May 1, 2004 

Dear Judge Murphy: 

I am writing in my capacity as chair of the ABA Criminal Justice 
Section's Corrections and Sentencing Committee, to commend the 
Commission for proposing the issue of sentence modification under 18 
U.S.C. § 3582(c)(l)(A) as a priority during the coming amendment cycle. 
This issue has long been of particular concern to this Committee, and we 
have written twice in recent years to urge the Commission to take up this 
important piece of unfinished business. We are gratified that it has now 
apparently decided to do so. (Copies of our letters of October 10, 2001, 
and June 15, 2002, are attached.) 

Since we last wrote to the Commission on this subject in the spring 
of 2002, the ABA House of Delegates adopted in February 2003 new 
ABA policy on sentence modification mechanisms. This new ABA policy 
speaks directly to the issues implicated by§ 3582(c)(l)(A) and the 
Commission's mandate under 28 U.S.C. § 994(t), and provides further 
support for the argument that the Commission should give a generous 
construction to the open-ended language of§ 3582 (c)(l)(A). We attach 
that resolution and accompanying report for your consideration. 

The report speaks to the importance of having some "safety valve" 
in a determinate sentencing scheme to permit the government to address 
"extraordinary and compelling" situations that arise after sentencing: 

If a safety valve was considered an essential component 
of a sentencing scheme prior to the advent of 

• 
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Report at 3. 

determinate sentencing, today it is even more essential, because 
rule-based sentencing may preclude or limit a court's ability to 
take into account at sentencing the potential for extraordinary 
developments in a particular case. For example, a prisoner 
sentenced while in the early stages of a serious chronic illness may 
have no possibility of release if the progress of his disease makes 
his sentence more onerous than anticipated or intended. Similarly, 
when a mother must leave behind young children in the care of 
family members, there may be no way to ensure that intervening 
events do not leave them effectively orphaned. Particularly where 
a sentencing court is permitted to take into account serious health 
problems and exigent family circumstances in determining an 
offender's sentence in the first instance, it would seem reasonable 
to provide a means of bringing these circumstances to the court's 
attention when they develop or become aggravated unexpectedly 
mid-way through a prison term. 

As to what may constitute an "extraordinary and compelling" situation, the report 
takes the position that government should not "restrict use of a 'safety valve' 
mechanism to cases involving medical or health-related concerns." Report at 5. Rather, 
"[ w ]e hope that jurisdictions will want their criteria to be sufficiently broad and elastic to 
allow consideration of such non-medical circumstances as old age, changes in the law, 
heroic acts or extraordinary suffering of a prisoner, unwarranted disparity of sentence, 
and family-related exigencies." Report at 5. 

The ABA report specifically discusses the federal "safety valve" mechanism in 
§ 3582(c)(l)(A), noting the breadth and flexibility of the statutory language. Moreover, 
"the legislative history of this statute indicates that Congress intended its authority to be 
used broadly, if not routinely, to respond to a variety of circumstances that exceed the 
burdens normally attendant upon incarceration." Report at 4, citing Mary Price, The 
Other Safety Valve: Sentence Reduction Motions Under 18 U.S.C. § 3582(c)(l)(A), 13 
Fed. Sent. Rptr. 188 (2001). For example, the Senate Report accompanying the statute 
states: 

The Committee believes that there may be unusual cases in which an 
eventual reduction in the length of a term of imprisonment is justified by 
changed circumstances. These would include cases of severe illness, cases 
in which other extraordinary and compelling circumstances justify a 
reduction of an unusually long sentence, and some cases in which the 
sentencing guidelines for the offense of which the defend[ant] was 
convicted have been later amended to provide a shorter term of 
imprisonment. 

S. Rep. No. 98-225, 98th Cong., 1st Sess. 55, reprinted in 1984 U.S.C.C.A.N. 2338-39. 

0 '-L;lj 
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That Congress intended§ 3582(c)(l)(A) to be used in a variety of non-medical 
circumstances is further evidenced by the admonition to the Commission in the final 
sentence of§ 994(t) that "rehabilitation of the defendant alone shall not be considered an 
·extraordinary and compelling reasons." This sentence shows that Congress expected 
rehabilitation to be a relevant if not determinative criterion in some cases, and thus that 
terminal illness and medical disability would not be the only circumstances in which 
sentence modification might be appropriate under this section. In fact, the predecessor 
"old law" analogue to§ 3582(c)(l){A), 18 U.S.C. § 4205(g), whose authority Congress 
professed to be continuing unchanged, was used to reduce sentences in a variety of non-
health-related circumstances. See, e.g., U.S. v. Diaco, 457 F. Supp. 371 (D.N.J., 
1978)(federal prisoner's sentence reduced on motion under§ 4205(g) because of 
unwarranted disparity among codefendants); U.S. v. Banks, 428_ F. Supp. 1088 (E.D. 
Mich. 1977)(same). 

The Bureau of Prisons, which is charged with the gate-keeping function of 
bringing motions under§ 3582(c)(l){A), has interpreted its mandate under this statute 
very narrowly, reserving it for cases of terminal illness and profound disability. In the 
ten years between 1990 and 2000, only 226 prisoners had their sentences reduced 
pursuant to this authority, almost exclusively on grounds that they were near death. See 
Price, supra, at 189. Lack of policy guidance from the Commission may in part account 
for the Bureau's conservative interpretation of its statutory mandate. See, e.g., John R. 
Steer and Paula Biderman, Impact of the Federal Sentencing Guidelines on the 
Presidential Power to Commute Sentences, 13 Fed. Sent. Rptr. 154, 157 (2001). The 
Commission is thus in an excellent position to ensure that the statutory authority can be 
utilized as intended by Congress, by providing criteria, content, and examples on which 
the BOP may rely in bringing cases to the attention of courts. 

Thank you for considering our comments. We stand ready to assist the 
Commission in any way we can in this very important matter. 

Enclosures 

cc: All Commissioners 
Charles Tetzlaff, Esq. 
Timothy McGrath, Esq. 
Albert J. Krieger, Chair, Criminal Justice Section 

[l 4Cf] 

Sincerely, t~Wve 
Chair, Corrections and Sentencing 
Committee 
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October 10, 2001 

The Honorable Diana E. Murphy 
Chair, U.S. Sentencing Commission 
One Columbus Circle, N .E. 
Washington, D.C. 20002-8002 

Dear Judge Murphy: 

As co-chairs of the Committee on Corrections and Sentencing 
of the American Bar Association's Criminal Justice Section, we have 
been authorized to write to reiterate an earlier request from this 
Committee that the Commission adopt a policy statement regarding 
sentence reduction motions pursuant to 18 U.S.C. § 3582(c)(l)(A) in 
the upcoming amendment cycle. 

ABA policy provides that procedures relating to compassionate 
release should be "fully integrated into the law of sentencing, especially 
with respect to issues such as eligibility for such release." ABA House 
of Delegates, February 1996, Report 113B. We are concerned that in 
the absence of guidance from the Commission it has been difficult to 
identify substantive bases for sentence reduction motions under 18 
U.S.C. § 3582(c)(l)(A), and develop appropriate procedures for 
obtaining judicial consideration of deserving cases. 

For your convenience, we enclose a copy of a letter sent to you 
last June by Professor Michael Goldsmith, our immediate predecessor 
as chair of this Committee. As Professor Goldsmith's letter points out, 
the Sentencing Reform Act of 1984, in a provision codified at 28 
U.S.C. § 994(t), specifically directed the Commission to describe and 
give examples of "extraordinary and compelling circumstances" 
warranting early release under 18 U.S.C. § 3582(c){l)(A). However, 
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the Commission has not yet responded to this directive. We urge that 
the Commission develop policy to implement 18 U.S.C. § 
3582( c )(1 )(A) during the current amendment cycle. In doing so the 
Commission will provide the guidance Congress intended to courts 
considering sentence reduction motions under this provision, and to the 
Bureau of Prisons in making them. 

We have reviewed the Commission's current list of priorities, 
and we recognize that the development of policy for compassionate 
release motions could be undertaken in conjunction with the 15 Year 
Study the Commission plans to begin this year, as Professor Goldsmith 
notes in his letter. Alternatively, it could be made a goal for the 
upcoming amendment cycle, and we believe this would be preferable 
for the need is urgent. We therefore hope that the Commission will 
consider this request at its upcoming meeting. · 

Thank you very much for your consideration. 

Sincerely, 

Margaret C. Love, .Co-Chair 
Corrections & Sentencing Committee 

Jeffrey G. Shorba, Co-Chair 
Corrections & Sentencing Committee 

cc: The Honorable John R. Steer 
Professor Michael Goldsmith 
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