










the many facts bearing on the [sentence], informed by its vantage 
point and day to day experience." Id. 

Second, permitting judges downward departures in determining 
criminal sentences serves judicial efficiency by encouraging plea 
bargaining. Under the current guidelines, the court may accept an 
agreed sentence that departs from the applicable guideline range 
"for justifiable reasons." U.S. Sentencing Guidelines Manual § 
6Bl.2 (2002). Whatever changes result from the enactment of the 
PROTECT Act, judges must be permitted to depart from the guidelines 
in approving sentencing plea agreements. 

While it has been the province of the legislature to prescribe 
'conduct deemed crim:i.nal and to establish a range of penalties for 
punishment of that conduct, judges have historically had a role in 
setting the specific sentence responsive not only to the crime 
committed but also to the background of the defendant. The federal 
judiciary consists of individuals appointed by the President and 
Congress through the confirmation process. Individuals appointed 
to the bench are generally recognized for their scholarship, wisdom 
and experience. Discretion traditionally exercised by the judge in 
sentencing should not be further proscribed. 
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Judge Wiliiar.a T. Moore, Jr. 
United States District Court 
Old Federal Building 
125 Bull Street 
Savannah. Georgia 31 AO 1 

July 29, 2003 

Re: United StateS Sentencing Commission Request for Public Comment 

Dear Judge Moore: 

After ·reviewing the Sentencing Guidelines m light of the United States Sentencing 

Commission's request for public comment on July 18, 2003. I have drafted the following 

sugge3tions. 

1. Section 3El.1. The court, not the government, should possess the authority to gnmt the 
additional point reduction for acceptance of rcsponsibilit)'. 

The U.S. Sentencing .Guidelines provide a three-point reduction for acceptance of 

responsibility. Currently, the govcmmc;nt must move to allow a defendant to receive the additional 

point decrcas<: befote a criminal defendant receives the third point deduction. this places the 

discretionary decision-making po~erin the government• s hMds-not in the hands of the judge. (See 

generally, Frank.O. Bowman, Ill, Departing is Such Sweet SoTTuw; "'A Year cf Judjcial Revolt on - . ' . 

S!,lb..s1antfal Assistance Depanures Follow$ a Decade of Prose~utorial Indiscipline. 29 StttsoN L. 

REv. 7, 67 (1999) (Defendants in District P:i,. may very well receive different SQltences than 
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id~tically siN.ated defendants in District B because of differing local substantial assistance 

practices.").) Tiiis should bo changed. Obviously. it is difficult for the government to change roles 

from an adversary to till impartial decision maker within the same case. 

Furthermore, this is subject to governmental abuse because it gives the government the final 

decision on whether a defendant ·'substantially" assisted the investigation. This problem is also 

evi:d~::od by ~e-diff ~<?e~ in the frequency of scbsta.'1.tie! ~sist!lnee .. depa.~- b~g grmted, 

Some CQmmentators explain that the reason is "that requirements for receiving a substantial 

assistance departure are different among U.S. Attorney's Offices." Jon. J. Lambiras. White-Callar 

Crime: Why the Sentencing Disparity De.spite Uniform Guidelines?, 30 °PEPP. L. REY. 459. S17 

(2003). Each U.S. Attorney's Office may establish its own substantial assistance policy. "One 

commentator, a federal district court judge, has noted that 'th~e are no national Department of 

Justice guidelines. governing eith~the amount of substantial assistance necessary to trigger a section 

SKI.1 motion, or the degree of a downward departure to recommend.'" Id. Jfthe authority was 

transferred to the court and the Sentencing Commission created a unifonn definition for substantial 

assistance, its application would be neutral and the considerable gap will be narrowed. 

Although this extra point should not be granted to every criminal defendant, the court-not 

the government- should possess the authority to ultimately decide when the defcndant,s assistance 

is substantial or extnordinazy. And if the court finds the defendant's assistance ex:mwrdinary, it 

would grant the additional point reduction. 

2. Section 4Al.2{ d) should be amended to prevent a defendant's juvenile convictions in adult 
criminal court from being used to determine bis criminal history. 

The Sentencing Guidelines' s use of a defendant' sjuvenile convictions in adult criminal court 

$ 
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when computing his criminal history category fosters inequality. This inequality is evidenced in the 

Sentencing Commission~s explanation for not using all of a defendant's juvenile convictions. The 

commentary to section 4Al.2 states that "[a]ttempting to account for every juvenile adjudication 

would have the potential for creating large disparities due ta the differential availability of recoi-ds." 

However, there arc other reasons why these dispa.rities exist. In some Jurisdictions, prosecutors have 

complete discretion~ deu..-nnining whether a minor will be tried in juvenile court system. Other 

jurisdictions allow juvenile judges to waive jurisdiction and allow juveniles to enter the adult judicial 

system- ·And some states completely exclude certain offenses frottl the juvenile system. See 

Melissa Sickmund & Howard N. Snyder, Juvenile Offenders & nctims: 1999 National Re-port, 
I 

W~ingtoni o_c_ Office of Juvenile Justice & Delinquency Prevention, at 102_ 

To avoid this inequality when deciding whether to apply lhe defendanfs juvenile 

_. conviction, the Senrencing Guidelines should base its decision on the following factoxs: O) the typo 

of sentence received; (2) the amount of time actually served; and (3) the type of proceeding used to 

convict the offender. Unired Slates v. English, 1999 U.S_ App_ LEXIS 3709, * 10 (citing United 

States v. Pinion,4 F-3d941, 944 (II th Cir- 1993).). (See also UnitedStatesv. Mason,284F.3d555 

( 4111 Cir. 2002)(" Mason argues-thrmr.c: ill~trlct coun erred m ~ing 1981 evnvi~on ufarobbecy 

offense. commincd when he was sixteen, to cla.ssifyhini as a ca:reeroffender. .. We agree with 

Mason and hold that ho should not have been classified as a career offender.'') 

This interpretation allows sentences that are consistent with adult sentences to be used as 
a predicate offense for the career offender provision; however, sentences that are inore c.ruJSistellt 

with the juvenile sentence will not be used to determine the defendant's criminal histozy. (Cassandra 

S. Shaffer. /nequali'ty within rhe Un ired Srares Sentencing Guidelines: The Use of Sentences Given 

• tlf 
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to Juveniles by Adult Criminal Court as Predicate Offenses for the Care.er Offender Provision
1 
8 

ROGER WillJAMSU.L.R:Ev. 163, 166 (2002).) 

3. The disparate treatment of crack cocaine when compared to powder cocame should be 
altered to reflect the defendant's culpability and shoUld not be based solely on form and 
amounL 

Currendy. the Sentencing Guidelines provides different consequences for possession of 

crack cocaine and powder cocaine. Although they are basically the same illegal drug, the Sentencing 

Guidelines makes a dlsthtction. Defendants convicted of possessing 500 grams of powder cocaine 

receive a mandatory minimum sentence of five years in prison; howev~, defendants caught with 

crack cocaine receive the same mandatory five.y~ar sentence for possessing just fi-ve.grams. 

(Section 2Dl .1; see also 21 U.S.C. §§ 84 l(b ). 844.) This sentencing disparity is extreme and must 

be adjusted. It•s effect is evidenced in the following scenario: 

A supplier sells 250 grams (a quarter-kilo) of powder cot.\lot to a middleman. who 
ill turn cuts (i.e. increases the quantity by adding adulterants) and sells smaller-ounce 
(28 grams) quantities of this powder to several street dealers. One of the street 
dealers mixes 5 grams of this powder cocaine with balang soda· [ and] cooks it 
producing 5-plus grams of crack. If ~e street dealer gets arrested and charged 
federally, he faces a mandatory minimum sentence of five years. The supplier who 
is ''up the ladder""of culpability, howcvct, would have to get caught with 500 grams 
of powder cocaine to face th~t mttch time i:t 3 f ede.al prison-. 

Kevin J. Cloherty & Dawn M. Perlm~ Pcwder vs. Crack: 100 to 1 Cu"ent Quantiry Ratio Under 

Arrack> FEDERAL LA WYER. March/ April 2003, at 50. 

Despite the Sentencing Commission• s previous attempts to justify the current l 00 to l mio, 

trumY of the justifkations used to enforce the cun-ent ratio lacl:: me.tit. The Sell.t~cin!'; Commission 

has found that the pepalties exaggerate the hann of crack cocaine. This is evident because 

.. [c]ocaine in any form prodnees the same physiological and psychouopic effects ••.• " U.S . 

• 
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"• Sentencing Commission, Report to the Congress: Cocaine arid Federal Sentencing Policy (May 

2002). 

The 100 to 1 ratio also has a d~g effect on blacks when compared to whites. A 1996 

J study found that whites were more apt to use powder cocaine while a larger percentage ofblacks and 

Hispanics were more likely to use crack cocaine. See U.S. DEP'T OF JUSTICE. FEDERAL COCAINE 

O.f'FENSES: AN ANALYSIS OF (,~C-~ ,\!''D Powos~ PENAL'i'IES at 6 (March 19. Z0O2)(charting ~e 

. usage: of crack and powder cocaine defendants by percentage for 2000) ( citing Marian Fischman & 

Dorothy Har.sukami, Crack Cocaine and Coc:ame Hydrochloride: Are rhe Differences Myth or 

Rea/ity,276JAMA. 1S80, 1582(1996)). "NinetypercentofcrackdefendanturcAfricanAmerican. 

and federal sentences in crack cases are between three and eight times longer than seruenfes for 

comparable powder offenses." Joseph Kennedy, The New Daza: Over-Representarion of Mmoriti.es 

• 

• 

in the Criminal Justice S>151em/ Drug Wars in Black & Whiie, 66 L~ w & CoNTeMJ>. PRODS. l 53.170 

(2003). 

Justice Stevens addresses this devastating issue in United Stares\.'. A.nn.nrong, S17U.S. 456 

(1996). He states that "it is rmdisputed that the brunt of the elevated federal penalties falls heavily · 

on blacks." Armstrong. 517 lJ.S. at 479 (Stevens. J .• dissenting). 1usticc Stevens also explains lhat 

blacks receive sentences that are 40% longer than whites because of the current 100 to l ratio. This 

creates "a major threat to the integrity of federal sentencing reform, whose main purpose was the 

elimination of disparity ( especially racial) in sentencing." Annsrrong, S 17 U.S. at 480 (Stevens, J., 

dissentmg). Moreover, crack cocaine neither affected youth as predicted nor chemically caused more 

addktioru. (Cloherty & Perhnan, FEDElU.L LA WYPJ{ al 50.) Jn addition, "the negative effects ftom 

prenatal c~aine exposure arc similar to those associated with prenatal tobacco exposure and less 
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r · 
severe fuan the negative effects of prenatal e:xpo~urc-'' (Id.) 

Because of tllis new research and reports. the Sentencittg Commission should alter the 

sentencing guidelines to reflect the defendanr•s culpability and not merely base the defendant's 

sentence on the form or amount of crack the defCPdant possessed. This could be done by using 

various mitigating and enhancUtg factors. Furthermore. the Sentencing Commission should also 

~alance tne punishment for ,;rack cveafae and powder cccaiue by raising the mi.cimU:.tu sentei:.ce 

requirements for powder cocaine. These changes will create equal punishment regardless race and 

of the cocaine's form. 

Very truly yours, 

G- Ross Anderson. Jr. 

[qi] 
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WORKPLACE CRIMINALISTICS AND DEFENSE 
INTERNATIONAL 

August 1, 2003 

P. o. Box 541802 
HOUSTON, TEXAS 77254-1802 

HOUSTON HOUSE APARTMENTS 
1617 FANNIN STREET, #1314 

HOUSTON, TEXAS 77002-7636 
1-877-527-8706 (Toll Free) 

1-832-228-6157 (Telephone) 
Email - workplacecriminalistics@justice.com 

Website- firms.findlaw.com/workplacecriminalist 

Paula J. Desio, Deputy General Counsel 
United States Sentencing Commission 
One Columbus Circle, NE 

Michael Courlander, Public Affairs Officer 
United States Sentencing Commission 
One Columbus Circle, NE 

Suite 2-500, South Lobby Suite 2-500, South Lobby 
Washington, DC 20002-8002 Washington, DC 20002-8002 

Re: Request for Public Comment 

Dear Commission: 

The fo11owing sets . forth our public comment relating to the Prosecutorial 
Remedies and Other Tools to end the Exploitation of Children Today Act of 2003, Pub. 
L. 108-21 (the "PROTECT Act"): 

Commentary to §5K2. 0 Revision 

"[t]he Commission does not foreclose the possibility that a case can differ 
significantly from the 'heartland' cases covered by the guidelines. Such a 
case must be significantly important to the statutory purposes of 
sentencing in a way that: (1) cannot be mitigated or negated during plea 
negotiations; and/or (2) cannot be mitigated or negated through the 
introduction of exculpatory evidence and/or offender characteristics and/or 
criminal history. In these instances, the Commission believes that judicial 
discretion and judicial review shall provide the proportionality and just 
punishment in sentencing necessary for such defendants and cases." 

Protecting the Workplace for All Employers 
and Employee~M 

[qq] 



UNITED STATES SENTENCING COMMISSION 
Page Two 
August 1, 2003 

Thank you very much for the opportunity to provide the above public comment. 

/law 

Sincerely, 

Isl 

Lynzy Wright 
Legal Criminalist/Consulting Expert 

Protecting the Workplace for All Employers 
and Employees5M 
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Mr. Lou Reedt 
U.S. Sentencing Commission 
1 Columbus Circle NE 
Suite 2-500 
Washington, DC 20002 

Dear Lou: 

June 3, 2003 

I'm a member of the Practitioner's Advisory Group and we spoke very briefly after its · 
meeting in Miami last weeK I can appreciate.the challenge in attempting to ascertain the 
reasons why a court has departed. I have the same problem trying to divine the court's 
reasoning when reading an appellate court decision. I suggest that you get the district 
courts to send you not only the judgment, but also any motions and memoranda filed by 
the parties addressing departure grounds. Reading those together with the judge's 
reasons might be helpful. 

During the PAG meeting you indicated that the Commission was looking at reducing the 
percentage of sentences in which a downward departure was granted from 9% of the total 
cases to 8%. As you said, this would obviously be a 1 % reduction. This is a matter of 
psychology; rather than talking about a 1 % reduction from the total number of cases, why 
not talk about the reduction as a percentage of the total number of cases in which a 
downward departure was granted. Then, if 9% = 100% of those cases, 8% would 
represent an 8.9% reduction in the number of departures. 

Sincerely, 

QY~L-
Richard Crane 

RC/mpf 

oc: Barry Boss 
Jim Feldman 

...., _____ _ 
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The Honorable Diana E. Murphy, Chair 
United States Sentencing Commission 
One Columbus Circle, N .E. 
Washington, D ." C. 20002-8002 

Dear Chairman Murphy: 

31817-120/Apache B 
P.O. Box 7007 
Federal Correctional Institution 
Marianna, FL 32447 

July 11, 2003 

I am writing to provide pre-Federal Register public comment concerning the 
Feeney Amendment to the PROTECT ACT, Title IV of Pub. L . . 108-21, and 
to comment in general relative to the Commission's statutory mandate to 
periodically review and revise the Sentencing Guidelines. 

• 

I am a federal inmate and also a paralegal who does extensive post-conviction 
work. My comments concern U.S.S.G. § 4Bl.1 Career Offenders. I have 
researched and written a rather comprehensive legal treatise on this Guideline, 
including published judicial decisions and some expressions of dissatisfaction. • 
However, my present comments are without citing judicial authority and I will 
simply relate my experiences in doing legal work for individuals who have been 
sentenced under § 4Bl .1 and also general references to numerous judicial 
statements. 

From what I have ·seen, supported by numerous District Court Judges' statements 
at sentencing·s, the Career Offender Guideline needs to· be more circumscribed in 
order to avoid the inclusion of indivduals who legally fit the § 4Bl .1 criteria but 
are not "career offenders" as envisioned by the enabling legislation (i.e., 28 
U.S. C. § 994 (h)). Or, as envisioned by any rational and objective criteria for 
determining what it means to be a "career offender." For example, a defendant 
who has been convicted of selling small amounts of cocaine or marijuana at least 
twice in the last 15 years (the time limit for considering prior offenses under 
the Guidelines and also § 4Bl.1); and presently is convicted for a similar small 
quantity sales, is not necessarily a "career offender," although that individual 
meets the § 4Bl .1 criteria. Certainly, if "career offender" has a practical . 
definition, it seemingly would encompass those individuals who over that same 
15 year period have demonstrated involvement in drug trafficking as a lifestyle, 
perhaps with violence, and derived substantial income. Nevertheless, I have 
read numerous sentencing transcripts and published cases wherein a District 
Court Judge expresses dissatisfaction with having to sentence an indivdual as 
a § 4Bl .1 Career Offender, when in reality that indiviqual is no more than a 
street-level drug user who has sold small quantities. And, without citing cases, 
most Circuit Courts who have addressed the issue have held that the Career 
Offender Guidelines does not allow for a "street-level" user exception or as • 
justification for a downward departure. Now, in consideration of the Feeney 
Amendment, any departures from § 4B 1.1 may be effectively eliminated. 

[io~J 
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ihe Honorable Diana E-:-Murphy;-C-hair --

As a suggestion, perhaps § 4Bl .1 could include a "trafficking" requirement, 
as distinguished from "simple sales. 11 Presently, the line between the two is 
somewhat ambiguous. For instance, under 21 U.S.C. § 84l(b)(l)(C), there 
is no minimum quantity requirement. A defendant not qualifying (based upon 
drug quantity) under 21 'U.S.C. §§ 841(b)(l)(A) or (B), will fall under (C). 
This could be as small as. . a ~me-gram sale. However, that qualifies the person 
as a § 4Bl.1 Career Offender (assuming the prior conviction requirement is met). 
Or, perhaps instead of the now qualifying prior conviction criteria of either 
two previous drug offenses, two previous crimes of violence, or any cogibination 
thereof, the Guidelines could be revised to require a crime of violence either 
past or present. This would be in accordance with at lea.st one Senator's 
published legislative history comments in reference to the enactment of 28 U.S. C. 
§ 994(h), the § 4Bl.l enabling legislation. I have the Congressional Record 
cite and Senator Kennedy was concerned with the relationship of drug trafficking 
and violent crime and commented that career criminals who use violence in drug 
dealing would be punished severely. · · 

Finally, · I would like to sincerely thank you for reading and considering my 
present comments. Hoepfully something I have related will be of interest to you. 

Respectfully, 

James L. Murphy 




