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gambling disorder. He was consumed by his gambling addiction. He earned $30,000 annually and
could gamble that amount in one week. He stole to support his habit and was so desperate at one
point that he sold his wife’s wedding ring. When confronted with his thefts, he immediately
confessed, entered into a plea agreement, agreed to upward adjustments, and began making
regular restitution. The plea agreement permitted him to seek a downward departure for
significantly reduced mental capacity. Judge Heyburn held a lengthy sentencing hearing at which
Mr. Sadolsky presented unrebutted evidence of his addiction and argued that his compulsion led
to the theft. Judge Heyburn granted a two-level departure, one level more than requested. The
government argued that gambling disorders are not proper departure grounds and that there was
an insufficient nexus between Mr. Sadolsky’s illness and his criminal conduct. The Court of
Appeals for the Sixth Circuit carefully reviewed circuit precedent and the 1998 amendment to
U.S.S.C. § 5K2.13 in a thorough opinion affirming the challenged departure.

"TABF United States v. Sanders, 01-0045, N.D. Al., Edwin Nelson

DOJ description: In United States v. Sanders, a bank vice president defrauded
her employer and two other victims out of monies in excess of $200,000. Although
only losses related to the bank's loss were set forth in the indictment, the other
thefts were covered in the plea agreement relating to restitution. The defendant
sought a departure based upon charitable works, family ties and responsibilities,
aberrant behavior, diminished capacity, and extraordinary efforts at
rehabilitation. The Court departed seven levels from an offense level of 15 to 8 on
the basis of defendant’s alleged diminished capacity and aberrant behavior. This
established a guideline range of 0-6 months. He sentenced the defendant to eight
hours in custody. The government appealed the sentence. The Eleventh Circuit
reversed and remanded requiring the district court to explain why her mental
condition took the case outside the heartland of similar cases. The Court imposed
the same sentence on remand. Although she had a high paying job and spent
much of the money on herself, the Court found that the defendant embezzled
money to “buy love in her close relationships” which permitted her to function in
a “carefully built facade of success and normality.” The government has taken
another appeal.

Our findings: While the DOJ summary mentions the government’s appeal of the sentence
~ imposed on remand, it neglects to mention that Ms. Sanders’ sentence, including the seven-level
departure for diminished capacity, was upheld by the Eleventh Circuit prior to the March 25, 2003
Commission hearing. On remand, Judge Nelson issued a thorough and detailed description of his
reasons for granting the departure that is not captured in the DOJ selections from the sentencing
opinion. For example, the quote reproduced above is taken out of context. What Ms. Sanders’
expert witness, a psychologist for twenty yeas and once the chief psychologist for a state
department of correction, said was that Ms. Sanders’ “illegal behavior functioned to allow [her] to
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preclude experiencing overwhelming feelings of depression and the likely suicidal behavior that
would surely have resulted if her lifelong, carefully built facade of success and normality were
disrupted even for a scintilla of time.” He also said that “her illegal behavior functioned as a
massive, almost psychotic, cry for help.” Judge Nelson made explicit findings based on the
evidence presented and also explicitly found, based on his experience of twenty-five years on the
bench, that “few if any defendants suffer from the type of psychological pathologies with which
Sanders has been diagnosed. The court finds that even fewer suffer from pathologies as prevalent
and extensive as those from which Sanders suffers. Thus, the court finds that this case lies
outside of the ‘heartland’ of cases that are contemplated by the Sentencing Guidelines.”

Preliminary Conclusions

We cannot draw any conclusions about whether the cases submitted to the Commission by
the DOJ that we have not yet reviewed are reliable examples of judicial guideline evasion. We
can say that the cases we have explored so far do not strike us as obvious examples of judicial
avoidance of the prescribed guidelines.

We generally found records rich in detail. We saw evidence of thoughtful judges presented
with compelling cases and balancing difficult decisions. For example, in Ms. Checoura’s case, the
court considered numerous briefs, held a full sentencing hearing, and published a thoughtful, well-
reasoned opinion granting the departure but sentencing the defendant to the middle of the
guideline range. This did not strike us as an example of judicial evasion. Nor did the actions of
Judge Telesca in the Jacobson case, in which the judge stated on the record how difficult he
found the case to be. Similarly, in the Sanders case, a case successfully appealed by the
- government, Judge Nelson on remand wrote a thorough, detailed and well-supported opinion

explaining the departure for diminished capacity. Judge Conway, in Mr. Hauck’s case, considered

and rejected two defendant motions for departure, granted one unopposed by the government and

another over the government’s objections. This careful parsing of the grounds suggested an

appropriate and deliberate consideration. In other cases, we learned about defendant

circumstances that simply were not captured in the government’s summaries to this Commission.

The Sarmiento family’s tragedies and Ms. Checoura’s terrible circumstances, while not conveyed
-in the DOJ descriptions, were before the courts that imposed those sentences.

We expected to see more appeals by the government. The government declined to appeal
three of the six cases we reviewed. Of the three appealed, the Courts of Appeals affirmed the
departures in two cases. In the third, United States v. Sanders, the Eleventh Circuit Court of
Appeals overruled one departure and vacated the other, remanding it for a fuller explanation. On
appeal, the court affirmed the sentence on remand. We know that among the cases on which we
have yet to report that approximately 30 were appealed and, of those about-which we have
information, about half were reversed on appeal. This suggests to us that in the cases considered
the most egregious examples of judicial evasion, the system of seeking appeals works to find and
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correct unwarranted departures. We do not yet know why the government chose not to appeal
the other approximately 48 cases that it presented in summary form to the Commission as
examples of unwarranted departures.

Admittedly, this is a very small sample — fewer than ten percent of the cases presented to
the Commission by Mr. Mercer. We are continuing to review the remaining cases and when
finished, will make our final report available to the Commission. Our initial impression, however,
based on the cases that we have reviewed, is that the departures appear to have been sought and
granted in good faith. They do not strike us as supporting the proposition that judges are using
departures as a way to avoid imposing the sentences prescribed by the guidelines as feared by Mr.
Mercer. We thus continue to urge that you take a most delicate and moderate approach to the
task set you by the Protect Act and leave undisturbed the ability of judges to depart when the
facts warrant.

Thank you for considering our views.

Sincerely,

Julie Stewart.
President General Counsel
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TAB A SARMIENTO

Case: United States v, Sarmiento, 01-40185 (N.D. Cal.)

Published Opinion:  None .
Judge: ' Claudia Wilken

- Pre-dep. offense lev. 13 _ .
Departure requested: 3 levels for extraordinary acceptance of responsibility; substantial family
ties; desperate family circumstances leading to offense; and/or combination

of factors
Departure granted: 3 levels
Sentence: Level 10, 12 months community confinement, five years probation
Appeal taken: No
Documents: Defendant’s Sentencing Memorandum and Motion for Downward

Departure; PACER docket

In United States v, Sarmiento, defendant Fitzgerald “Jerry” Sarmiento pled guilty to one
count of fraud in connection with access devices. Mr. Sarmiento’s criminal behavior, for which he
took full responsibility, was the result of a sad sequence of events set off by the death of his son
during birth and the near-death of his wife. In 1999, Mr. Sarmiento’s then-girlfriend and now-
wife Lynn became pregnant. (Def.’s Sent. Mem. & Mot. For Down. Dep. at 2.) Mr. Sarmiento
and his close-knit Filipino family were thrilled about the upcoming birth of the family’s first
grandchild. Id. When Lynn went into labor, however, her doctor failed to notice that the baby
was too big for the birth canal. Id, Midway through the delivery, the doctor attempted to
perform a caesarean section, but by then the baby had strangled and died in the birth canal. Id, at
2-3. Lynn nearly died on the operating table as well. 1d, at 3.

Following this family tragedy, Mr. Sarmiento and Lynn both became severely depressed.
Id. This depression was exacerbated by financial difficulties because Mr. Sarmiento had recently
lost his job as a delivery driver. Id, It was in this state that Mr. Sarmiento began using drugs to
escape his misery after being introduced to methamphetamine by a friend. Id.

Shortly thereafter, Lynn became pregnant again. Id, Both Lynn and Mr. Sarmiento
continued to struggle with the loss of their first child, and Lynn had an especially difficult time
adjusting to news of the pregnancy. Id. The stress of the situation in which the couple found
itself only increased as the pregnancy progressed. Mr. Sarmiento was laid off from two jobs and
. began to support his family through the criminal activity with which he was charged. Id. As Mr.
Sarmiento lost himself in gambling and drug use, Lynn gave birth to a baby boy exactly one year
after the death of their first child. Id.” Mr. Sarmiento has been, by all accounts, a loving father.
Because Lynn continued to suffer from extreme depression following the baby’s birth she had
little interest in caring for him. Mr. Sarmiento became the primary caregiver and has continued to
fill that role while he wife works during the day. Id,

When Mr. Sarmiento was arrested on the charges at issue, he immediately took full
responsibility for his actions. After consenting to a search of his home, even voluntarily
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preserving incriminating evidence until the search could be made, he made a full and detailed
confession. Id. at 3-4. Mr. Sarmiento also agreed to cooperate with the government in any way
requested. The government did not move for a downward departure for substantial assistance
only because, despite Mr. Sarmiento’s repeated efforts, the government’s target refused to deal
with him. See Id. at 4; see also Telephone Interview with Hilary Fox, Assistant Federal Public
Defender (June 23, 2003). Mr. Sarmiento, who never engaged in crime before, knew no other
criminals to whom he could lead the government. (Def.’s Sent. Mem. & Mot. for Down. Dep. at

+

His arrest prompted Mr. Sarmiento to turn his personal life around. He stopped using drugs
completely and enrolled at the Hayward Adult School and Heald Business College, where he was
named to the honor roll and received “Certificates of Excellence” for maintaining a GPA of 3.5 or
above. Id, at 4. Mr. Sarmiento has since graduated. Interview, supra.

Due to all of these factors, and particularly due to the fact that his wife worked and could not
care for their infant, Mr. Sarmiento requested that the judge grant him a downward departure and
sentence him to twelve months of community confinement. Though the government agreed that
twelve months would be an appropriate sentence, the prosecution opposed the downward departure
on the grounds that Mr. Sarmiento should serve his sentence in confinement. Id, The judge granted
the defendant a three-level downward departure and sentenced him to five years probation with
twelve months in community confinement. Id,

The government did not appeal the downward departure. Id,
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TAB B CHECOURA

Case: United States v, Leticia A, Checoura, No. 01-149 (D. N.J)
Published Opinion:  United States v, Checoura, 176 F.Supp.2d 310 (D. N.J. 2001)
Judge: Stephen M. Orlofsky

Pre-dep. offense lev.: 20

Departure Sought:  Two levels for diminished mental capacity

Departure Granted: Two levels for diminished mental capacity

Sentence Imposed:  Level 18, 31 months imprisonment, three years supervised release, restitution

of $4,864,014.23
Appeal Taken: No _
Documents: Letter from Lori M. Koch, Esq. to the Honorable Stephen M. Orlofsky of July

30, 2001 (letter brief seeking downward departure for diminished capacity);
Letter from Lori M. Koch to Stephen M. Orlofsky of September 24, 2001
(letter brief in further support of downward departure); Notice of Decision,
In the Matter of S&S X-Ray Products, Inc, (T.A.T. 1995) (No. 93-153);
Letter from Valerie C. Lorenz, Ph.D., LCPC, Ex. Dir. Compulsive Gambling
Center, Inc. to Lori Koch of March 28, 2001; Intake Evaluation Summary,
Compulsive Gambling Center Inc.; Psychological and Projective Test Results;
V.C. Lorenz, Ph.D., Addendum to Initial Evaluation; Petition, Republic of the
Philippines Juveline and Domestic Court (1971); Government’s Memorandum
of Law in Opposition to Defendant’s Motion for a Downward Departure
Based Upon Diminished Capacity; Government’s Supplemental Brief in

~ Opposition to Defendant’s Motion for a Downward Departure Based Upon
Diminished Capacity; PACER Docket '

Leticia Checoura pled guilty to a charge of interstate transportation of stolen property. As
a bookkeeper for S&S X-Ray Products, Ms. Checoura stole over $4 million from her employer over
the course of five years to sustain her gambling addiction. United States v. Checoura, 176 F.Supp.2d
310,311 (D. N.J. 2001). Ms. Checoura used the money stolen from her employer in Brooklyn, New
York to gamble at casinos throughout Atlantic City, New Jersey. (Letter from Koch to Orlofsky of
7/30/2001, at 1.) (“Letter of 7/30/2001”) '

Before committing this crime, Ms. Checoura had been involved in no financial or criminal
wrongdoing (Letter from Lorenz to Koch of 3/28/2001, at 3.) (“Letter of 3/28/2001”) during her long
and traumatic life (see generally Letter of 7/30/2001 at 2-4). Born in 1935 in the Philippines, Ms.
Checoura spent part of her childhood living in a convent while her father lived with his mistress. Id.
at 2. She suffered sexual abuse at the hands of a servant, and at twelve, she was sent to live with her
brother, a compulsive gambler. Id. As an adult, she single-handedly supported her family, id., and
was physically abused by her husband (e.g., Pet., Repub. Of Phil. Juv. & Dom. Ct. at 2). Ms.
Checoura’s husband once beat her so violently that she required hospitalization and spinal surgery.
(Letter of 7/30/2001 at 2). She began gambling in the Philippines around this time to escape a

“tremendous workload and a marriage that (quite literally) nearly killed her.” (Letter of 7/30/2001
at 8.)
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Ms. Checoura became addicted to gambling in 1991 or 1992 (Letter of 9/24/2001 at 3) as a
response to the mounting stress in her life (Letter of 7/30/2001 at 3). The onset of her addiction
coincided with her diagnosis of diabetes, id., a “critical life incident” that triggered Ms. Checoura’s
pathological gambling (Letter of 9/24/2001 at 5). Ms. Checoura regularly gambled around $50,000
each month. Id, She was an almost daily visitor to several Atlantic City casinos. Id, Because she
gambled so much money, the casinos began sending limousines to pick her up. Id. The casinos
frequented by Ms. Checoura, unlike the other individuals and institutions in her life, treated her “like
a princess.” Telephone interview with Lori M. Koch, Federal Public Defender’s Office (July 16,
2003).

Ms. Checoura’s plea agreement reserved her right to argue for a downward departure
pursuant to section U.S.S.G. § 5K2.13. Checoura, 176 F.Supp at 311. Ms. Checoura requested a
two-level downward departure based on her substantially reduced mental capacity. Id. Ms.
Checoura’s attorney submitted two comprehensive letter briefs supporting the departure. (See Letter
of 7/30/2001; see also Letter of 9/24/2001.) In support of her request, Ms. Checoura presented a
written evaluation from Dr. Valerie C. Lorenz, the Executive Director of the Compulsive Gambling
Center and a Certified Clinical Mental -Health Counselor. Id, Dr. Lorenz rarely makes
recommendations regarding punishment, but she made an exception in Ms. Checoura’s case. (Letter
from Lorenz to Koch of 3/28/2001, at 4.) Dr. Lorenz examined Ms. Checoura on three separate
occasions. (Letter of 9/24/2001 at 1-2.) She also conducted diagnostic testing. (See Psych. and Proj.
Test Res.) Dr. Lorenz reported that Ms. Checoura’s gambling disorder was severe (Letter of
9/24/201 at 3.) She also noted that Ms. Checoura met all of the criteria promulgated by the American
Psychiatric Organization for diagnosis of pathological gambling. (See Intake Eval. Summ at 11-12.)

At Ms. Checoura’s sentencing hearing, Dr. Lorenz testified on her behalf and submitted to
cross-examination by the government. Checoura, 171 F.Supp. 2d at 312. Dr. Lorenz testified that
Ms. Checoura, at the time of her crime, suffered from Pathological Gambling, chronic Post-Traumatic
Stress Disorder, Recurrent and Severe Major Depression, and Adjustment Disorder with Mixed
Anxiety and Depressed Mood. (Leétter of 9/24/2001 at 4.) On cross-examination, Dr. Checoura
testified that pathological gambling was Ms. Checoura’s “most severe and . . . most serious” disorder.
Id. Dr. Lorenz testified that Ms. Checoura was unable to control her gambling or any conduct related
to gambling. Checoura, 176 F.Supp. 2d at 313. The government offered no evidence to rebut Dr.
Lorenz’s submissions or testimony. (Letter of 9/24/2001 at 5.)

The government advanced the policy argument that gambling, as an addictive behavior,
should, like drug or alcohol abuse, preclude departures under U.S.S.G. § 5K2.13. Checoura, 176 F.
Supp. 2d at 314. While it did not challenge the testimony or conclusions concerning Ms. Checoura’s
mental illness, it did point out that the evaluating expert was neither a psychiatrist nor a psychologist.
(Gov’t’s Mem. of Law in Opp. to Def.’s Mot. for a Down. Dep. Based Upon Dim. Cap. at 12 n.7.)

The court rejected the government’s argument, concluding that the preclusion of voluntary
intoxication as a basis for a departure under U.S.S.G. § 5K2.13 is intended to “assure that those who
are mentally incapacitated as a result of prior rational choices are treated as penologically equivalent
to those who in fact choose to commit crime.” Checoura, 176 F. Supp.2d at 314. Because Ms.
Checoura did not choose to gamble compulsively, she was not “similarly situated to [those who have
voluntarily used drugs] in the most crucial respect.” 1Id. at 315.
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The government also argued that because there is an indirect link between Ms. Checoura’s
volitional impairment and the conduct that constituted her offense, no departure should be granted.
1d. The court disagreed, stating that Ms. Checoura’s theft was a component act of her compulsive .
gambling and, therefore, there was a sufficiently direct causal connection between her gambling
disorder and her criminal conduct. Id,

The district court concluded, based on Dr. Lorenz’s testimony, that Ms. Checoura suffered
from a significantly reduced mental capacity and warranted a downward departure under U.S.S.G.
§ 5K2.13. Checoura, 176 F.Supp.2d at 313. After holding a full sentencing hearing, id. at 312,
taking four supplemental briefs, id,, and considering the government’s policy arguments, id, at 314-
15, the court granted Ms. Checoura’s request for a two-level downward departure based on her
diminished mental capacity. Id, at 316.

Although the two-level departure reduced Ms. Checoura’s guideline range from level 20, or
33-41 months, to level 18, or 27-33 months, the court, recognizing that “the law demands compliance
from the strong-willed and weak-willed alike,” id, at 315, sentenced Ms. Checoura to the middle of
the guideline range, settling on a sentence of 31 months. Id. At 316. The court explained that
“[a]ithough I have determined that Checoura possessed significantly reduced mental capacity, that
is not to say that she is entirely blameless. . . . Had she sought help sooner, she might have averted
some of the losses suffered by the victim . . . .” Id, At 315-16.

The sentence also reflected an upward adjustment of 13 levels based on the amount of loss
The court rejected the parties’ agreement that a 15-level upward adjustment based on the amount of
loss was warranted. Id. It also incorporated the parties’ agreement to a two-level adjustment for
more than minimal planning and a two-level adjustment for abuse of trust. The court also granted
a three-level adjustment for acceptance of responsibility. Id, at 310.

The government did not appeal. Interview, supra.
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