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ECSTASY 

The Practitioners' Advisory Group urges the Commission not to again increase the penalty 
for ecstasy in the form of changing the typical dosage unit weight. We strongly advocated not 
significantly increasing the penalty for MDA because its pharmacological properties are far less 
harmful than many other illegal substances. The Commission should amend application note I I 
to explicitly include MDMA, MDEA and PMA in the "Typical Weight Per Unit (Dose, Pill, or 
Capsule) Table" to the same extent and with the same typical weight as MDA is currently listed, 
namely 100 mg. This would treat each of these substances in the same manner to confonn to the 
amendment that the Commission promulgated last year which treated all of these substances 
identically. 

CONCLUSION 

Significantly lowering the crack penalties and re--emphasizing violence and weapons as 
sentencing factors are achievable goals for this amendment cycle, but must be accompanied by a 
2-level table reduction to create a fully equitable and neutrally based sentencing system for drug 
defendants. These are changes which can be realized. With the proper education and in the 
aftermath of September I I, the Congress will not reject amendments which more stringently 
punish violence and weapons use to further drug trafficking. 

ALTERNATIVES TO IMPRISONMENT (AME.NDMENT #9)" 

INTRODUCTION 

Option 1 in Amendment 3 (Jan. 17, 2002) to the United States Sentencing 
Guidelines5 (the "Amendment") is a reasoned first step in increasing the discretion available to 
district judges in sentencing offenders whose relatively low offense level places them within 
current Zones B or C of the sentencing 

The PAG supports Option 1 because it maximizes the available options to district judges, 
providing increased options for sentencing for offenders across both race and offense of 
conviction, while avoiding undue complication in the determination of sentencing options. 
Option 1 gives district judges maximum flexibility to fashion sentences that give offenders a real 
opportunity to make amends for their crimes and become positive, productive members of 
society. Option I is a proposal that has long been recognized by both practitioners and judges as 

This section was drafted primarily by PAG member Timothy W. Hoover. 
67 Fed. Reg. 2456-0 1,2002 WL 58097 (Jan. 17, 2002) . 
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a welcomed mechanism to increase sentencing discretion for low level offenders. At the same 
time, it in no way takes away the option of incarceration for appropriate offenses and offenders, 
an option that is regularly used for offenders in both Zone B and Zone C. Option l promotes 
flexibility and rehabilitation, not leniency. 

The P AG recommends that the Commission adopt Option l in the Amendment, and 
combine Zone B and Zone C so that the sentencing alternatives to incarceration currently 
available in Zone Bare available to those offenders at Levels 11 and 12. 

PAG's support of Option 1 of the Amendment does not, however, exist in a vacuum. We 
encourage the adoption of Option 1 as a first step in the Commission's comprehensive · 
examination of the current Chapter 4 criminal history structure. We also believe that the 
Commission should carefully consider in the next amendment cycle the expansion of current 
Zone C (Zone B if Option 1 is for offenders within Criminal History Category I, in ordt:r . · 
to more fully_implement the Congressional directive at 28 U.S.C. § 9940). 

THE PAG POSmON: OPTION 1 SHOULD BE ADOPTED 

By collapsing Zones B and C, and making all of the options available in Zone B 
available to judges while sentencing defendants who are in Zone C, Option 1 maximizes the 
flexibility available to Flexibility-in context has a number of 
components, all of which weigh in favor of the proposal . 

. First, flexibility is more than just a watchword- in the context of low-level, first-time 
offenders who often are found in Zone C, increaSed flexibility will allow the sentencing judge to 
focus exclusively on the offense and offender in determining what sentence is appropriate. In 
current Zone C, the sentencing judge is required to impose a split sentence for a first time, low . 
level offender for whom probation with significant conditions may well be the best option to turn 
that offender around. 

Second, the sentencing judge will have increased flexibility to issue a probation or 
imprisonment sentence with commwlity confinement component, with the ability to take into 
account. local halfway house availability. Unfortunately there is often a lack of bed space at 
halfway houses that are under contract to the Bureau of Prisons. As a result, when defendants 
receive split sentences in Zone C with a halfway house component, the purpose of the split 
sentence is frustrated while the defendant sits in a local facility awaiting the opening of a 
halfway house beds. District judges are keenly aware of the space limitations and crowding 
issues in their districts. If, in a particular case, there is a space/crowding issue, and the District 
judge knows about it, rather than being required to fashion a split sentence which may well be 
frustrated by the unavailability of a halfway house for the first part of the split sentence, the 
district judge can impose a probationary or imprisorunent sentence with a home confinement 
component instead. 
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With this increased flexibility, Option I will also simp1ify the preparation of Presentence 
Investigation Reports. Nearly all defense attorneys can recall cases where, either right before or 
right after the District Court formally pronounced sentence, the Court, defense counsel, 
Probation Officer and prosecutor engage in a head-scratching colloquy regarding navigating the 

split sentence maze that is in the present Zone C. Option 1 will eliminate these difficulties 
because the district judge will have no question what she can and caruiot do in sentencing in the 
combined Zone B and Zone C. 

Importantly, flexibility does not mean leniency, and Option 1 does not eliminate a district 
judge's ability to impose a straight term of imprisonment in the appropriate cases. In 44.1% of 
Zone B sentencings in Fiscal Year 2000, and in 50.3% of Zone C sentencings, district judges 
imposed prison only sentences. The adoption of Option 1 will not in any way eliminate the 
ability for prison only sentences where appropriate. Even where a probation sentence with 
community confmement or home confmement is ordered, the sentence is not necessarily more 
lenient, as the Judicial Conference of the United States has recognized that "[e]xperience with 
home confinement programs shows that alternatives to imprisonment can be as tough and 
punishing as prison itself." Judicial Conference of the United States, Report and 
Recommendation for Amendments to the Sentencing Guidelines, at 19 (Aug. 21, 1991). And, in 
appropriate case, a split sentence could still be imposed; under Option 1, a split sentence remains 

an not a 

The call for the greater flexibility in dealing with first-time and low level offenders is not 
new. In August 1991, the Judicial Conference of the United States authored a detailed Report 
and Recommendation (the "Report") calling .for greater sentencing flexibility for offenders who 
fall in Zone C. Recommendation #2 of the Report encouraged the Commission to "combine the. 
zones on the where community alternatives and split sentences are now 
available. It would permit probation with community confinement or home detention conditions 
to substitute for imprisonment in 10 additional guideline cells." Report, Appendix A, at 2. This 
recommendation is essentially the change that would be made by the present Option I. 

In recommending the change that is included in present Option I, and the other changes 

recommended in the Report, the Judicial Conference made some observations that supported 
adoption of the their recommendations then, and support the adoption of Option 1 now. First, 
the judges recognized "most offenders who would potentially be affected by the Judicial 
Conference recommendations fit . . . "this definition of a first offender who has not been 
convicted of a crime of violence or otherwise serious offense, as set forth in 28 U.S.C. § 994(h). 

Second, the Judicial Conference explained that the "Judicial Conference 
recommendations would not disproportionately exclude minorities from consideration for 
alternatives to incarceration." Report at 17. The Judicial Conference compared the 
characteristics of offenders eligible for sentencing alternatives under the policies in effect at the 
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time, and the characteristics of offenders who would be eligible for alternatives under the 
Judicial Conference recommendation, explaining that "there is very little difference in the 
distribution of offender characteristics" of defendants who were eligible for alternatives at that 
time and who would eligible under the proposals. /d. The Judicial Conference concluded that 
"these proposed policies to expand the availability of alternatives do not favor one particular type 
of offender any more than do current policies." 

P AG encourages Option I for all these reasons, and for the additional reason that Option 
I maximizes sentencing flexibility and makes a real change in ways that Option 2 and Option 3 
of the Amendment do not. 

Option 2 is a proposal without any clear rationale or purpose - iJ would simply mandate 
a split sentence with a halfway house component for at least half of the sentence of defendants 
whose Guideline range minimum is 8 months. Rather than promoting flexibility, Option 2 
actually maintains the status quo or even takes flexibility away. For those offenders, by 
mandating an imprisonment component, Option 2 simply would mirror present practice by which 
District judges may make recommendations to the Bureau of Prisons for the service of the term 
of imprisonment to be in a halfway house component. This is no change at all, and is not 
supported by any rationale consistent with increasing sentencing options and flexibility for low 
level offenders. In fact,.it could lead to (or maintain present) unwarranted disparity and 

• 

complication for defendants sentenced to a split sentence in districts where halfway house beds • 
are not available, requiring a de facto significant prison term for no reason other than the rigidity 
of Option 2 combined with the lack of a halfway house bed. As seen by the lengthy amendments 
and changes that would have to be made,. Option 2 would be extremely complicated to 
implement and handle in practice; it promotes inefficiency, not efficiency, and rigidity in 
sentencing, not flexibility. 

• 
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Option 3 is similarly flawed. By limiting the combination of Zone Band Zone C 
to those offenders in Criminal History Category I, Option 3 would introduce a level of 
arbitrariness to the detennination of the appropriate sentence and sentence alternatives. 
Under Option 3, a defendant who had one or two extremely minor state misdemeanor 
convictions, and thus fell in Criminal History Category II, with offense level l 0, would 
not be eligible for a probation with conditions sentence. At the same time, a defendant 
with one misdemeanor conviction, who fell in Criminal Histoiy Category I, with a higher 
offense level of 12, would be eligible for a probation with conditions sentence. There is 
no justification for such a surgical amendment that does little to increase sentencing 
flexibility. Unlike Option 1, there is no guarantee with Option 3 that it would positively 
impact sentencing options for both majority and minority offenders. Option 3 would 
promote sentencing disparity offense levels and possibly across race, not 
sentencing, consistency. 

CONCLUSION 

The P AG recommends that the Commission adopt Option I. It is an important 
fll'st step in increasing the flexibilitY of District judges in sentencing low level offenders. 
It increases flexibility while promoting efficiency in the sentencing of offenders across 
districts, offenses and race. It is not, however, a leniency provision. 

Consistent with the principles that are served by Option I, we hope that this will 
be a positive first step in the Commission's upcoming consideration of the structure, 
purpose and efficacy ofChapter4, and the reconsideration. of the expansion of the 
combined Zone B/C for offenders with no criminal history at all.6 By considering these 
issues and further changes in the coming amendment cycles, the Commission will 
promote an informed discussion of ways to ensure that the Guidelines promote 
rationality, flexibility and fairness in sentencing, and stay consistent with the 
congressional directive of28 U.S.C. § 994(j). 

DISCHARGED TERMS OF IMPRISONMENT (PROPOSED AMENDMENT# 
10)7 . . 

The Practitioners' Advisory Group commends the Commission's willingness to 
consider changes to U.S.S.G. § 5G 1.3. We believe that such a re-examination is 
warranted, given the large nwnber of defendants who are affected by this guideline, and 
the various inequities that have arisen in its application. · 

6 See, e.g., Submission of the Practitioners' Advisory Group to the United States Sentencing 
Commission Regarding Implementation of28 U.S.C. § 994(j) (2000) . 

7 This section was drafted primarily by PAG member Greg Smith. 
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Background 

As an overvi'ew, we that U.S.S.G. § 5Gl.3, as currently adopted, is 
inconsistent with both statutory authority and this Conunission's longstanding opposition 
to mandatory minimum sentencing. Subsection (a), for example, sets forth situations in 
which "the instant offense shall be imposed to run consecutively to [an] undischarged term 
of imprisonment., 

The underlying statutes do not support the mandatory nature of current U.S.S.G. § 
5GL3(a)'s adjustment. 18 U.S.C. § 3584(a) expressly provi.des as follows: 

If multiple terms of imprisonment are imposed on a 
defendant at the same time, or if a term of imprisonment is 
imposed on a defendant who is already subject to an 
undischarged term of imprisonment, the terms may run 
concurrently or consecutively, except that the terms may 
not run consecutively for an attempt and for another 
offense that was sole objective of the attempt. Multiple 
terms of imprisonment imposed at same time run 
concurrently unless the court orders or the statute mandates 
that the terms are to run consecutively. Multiple terms of 
imprisonment imposed at different times run consecutively 
unless the court orders that the terms are to run 
concurrently. 

(emphasis added). It is true that Congress directed the Commission to insure that the 
guideHnes reflect the appropriateness of imposing "an" incremental penalty for each 
offense under certain, very limited circumstances. See 28 U.S.C. § 994(1). The guideline 
as written, however, is far broader than the limited directive contained in§ 994(1).· Nor did 
the directive suggest that all (as opposed to only part) of one sentence needed to be . 
imposed consecutive to another in order to accomplish this objective of"an" incremental 
penalty-as § 50 1.3(a) now requires. Finally and most importantly, 28 U.S.C. § 994(1) · 
simply cannot be read as overriding the broadly discretionary language of 18 U.S.C. § 
3584(a). Both of these provisions were adopted as a part of the same law, Pub. L. 98-
473, and must be read in pari materia.8 

The current U.S.S.G. § 501.3 is thus inconsistent with Congress' statutory 
authorization of concurrent sentences in this context. It also is inconsistent wit4 this 
Commission's policy positions against mandatory minimum sentencing. For well over a 
decade, this Commission has consistently argued that mandatory minimum sentencing 

The same is true of 18 U.S.C. § 3 147, also adopted as part ofPub. L. 98-473. Section 3 147 is 
quite narrow; it applies only to new federal crimes committed while under federal pretrial release. 
Moreover, only the new, incremental penalty (of at most 10 years) specifically added by§ 3147, and not 
the entire sentence, that "shall be consecutive to any other sentence." 
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that completely eliminates judicial discretion is inappropriate. Yet the mandatory "shall" 
language in U.S.S.G. § 5Gl.3(a) has yielded similar results. 

The original background statement to U.S.S.G. § 5G I .3 fails to adequately explain 
why this mandatory language was adopted. · The Commentary cites 18 U.S.C. § 3584's 
discretionary admonition, but then says simply that the general factors outlined in I 8 
U.S.C. § 3553(a) must be followed. No explanation is given why a judge who considers 
those same § 3553(a) factors, and who nevertheless believes that a concurrent or partially 
concurrent sentence is warranted, must nevertheless impose a consecutive sentence that 
this Commission decrees "shall" be imposed. Indeed, one of§ 3 5 53( a)'s factors that a Court 
is required to consider is "the kinds of sentences available;" yet this "available" concurrent 
sentence expressly authorized under § 3 5 84 has somehow been written out of the 
guidelines in§ 5G1.3.9 . 

Section 5G 1.3 's requirement of consecutive time should also be considered in the 
overall context of the Sentencing Guidelines. A defendant who has committed other 
offenses already typically gets a higher criminal history score· than others, and § 4Al.l (d) 
specifically adds two points to one's criminal history score in this exact same context. 
The Guidelines thus already impose an incremental penalty on many of these defendants, 
even without § 5G 1.3(a). 

In sum, we appreciate the Commission's reconsideration of this issue, as we 
believe modifications to§ 5G1.3 wiJI better bring it into line with the Commission's 
statutory mandate and general policy positions: 

Specific Recommendations 

The Practitioner's Advisory Group recommends the following specific changes to 
U.S.S.G. § 5Gl.3: 

1. Pr-oposed Changes to U.S.S.G. § 5Gl.3(a) and (b) 

We believe 'that subsection (a) should be modified to broaden the discretion 
afforded judges to do justice in appropriate cases. At the very least, the final phrase 
should be modified to read, "it is recommended that some or all of the sentence for the 
instant offense should be imposed to run consecutively to the undischarged term of 
imprisonment." 

If the Commission desired to add further guidance or explanation, we would not 
object to the following phrase being added at the end of the above: ", in order to impose 

9 The commentary's citation of 18 U.S.C. § 3584 has made it difficult, however, to obtain any 
departures from § SG 1.3(a)'s consecutive requirement. No § 5K adjustment encourages such a departure, 
and it is difficult to persuade a judge under§ 5K2.0 that the Commission "failed to adequately consider'' 
this issue, when it cited § 3584 and explicitly adopted this "shall" language in § SG I.J(a), in contrast to the 
discretion it explicitly adopted in§ SG 1.3(c). 
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on the Defendant some incremental penalty, taking into account the adjustments already • 
provided under § 4 A 1.1." 

We would not object to analogous language being added to § 50 1.3(b ). 
Alternatively, subsections (a) and (b) could simply be eliminated altogether, since a 
modified subsection (c) would provide courts with maximum flexibility, as 18 U.S.C. § 
3584 seems to permit. 

2. Proposed Changes to§ 5Gl.3(c) 

We also recommend either eliminating this guideline's designation as a Policy 
Statement, or according§ 501.3(a) and (b) similar Policy Statement status. We see no · 

, basis for subsection (c)'s diminished status, and fear it has only had the effect of 
convincing judges that the mandatory provisions of(a) and (b) are stronger 
recommendations that are can never be overridden by the discretion encouraged herein, 
contrary totheauthorityprovided in§ 3584. In order to effectuate 18 U.S.C. § 3584's focus 
on judicial discretion, we frankly believe the best course of action may be to change all of 
subsections (a), (b) and. (c) to. P<?licy Statement status. 

3. U.S.S.G. § 7Bl.3(0's Policy Statement 

For similar reasons, we also recommend that the Policy Statement contained in 
U.S.S.G. 7B 1.3(f), and cross·referenced in U.S.S.O. § 5G 1.3 Application Note 6, should • 
be modified to establish a presumption (rather than a mandate) that revocation sentences 
(or at least some part thereof) should be imposed consecutively in order to establish an 
incrementally higher sentence upon revocations, and to achieve a reasonable punishment 
under the circumstances of each case. 

4. Proposed Addition 

Although it perhaps is obvious, the Commission may wish to add a guideline 
clarifying that there are. certain, Congressionally·mandated situations in which. 
consecutive sentences are mandatory, and that the guidance provided in the Guidelines 
does not override these statutory requirements. This addition could be designated as a 
new § 50 1.3( d). 

5. Departures for Special Situations 

Finally, we ask that the Cornrnissfon examine and certain special 
in which federal judges' beliefs, and even rulings, that concurrent sentences are 

warranted have been undermined by bureaucratic quirks in the criminal justice system .. 
In our experience, we have encountered situations in which a federal judge's very ability 
to impose a concurrent sentence has been unfairly usurped. These are among the most 
frustrating and intractible problems faced by federal criminal defense lawyers-frustrating, 
because the results have little to do with justice; intractible, because there is often nothing • 
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that can be done to correct these situations. We strongly urge the Commission to 
consider specifically addressing these issues. · 

There are at least two situations in which]ustice is essentially hijacked by 

bureaucracy. The first is the so-called 11State custody .. issue. The timing of the interplay 
between a defendant who starts in federal custody and one who does not can lead to 
incredible disparity in sentences among defendants otherwise similarly situated. This is 
because Bureau of Prisons generally gives a defendant no credit for time spent in state 

custody, whereas state systems typically give full credit for time spent in federal custody. 

Accordingly, if Defendant A starts in the federal system, he or she typically faces 
no problem. The federal system gives Defendant A full credit for any time spent in 
pretrial detention, and any judges who sentence Defendant A retain their full historical 
power to declare that subsequents sentences may be imposed either concurrent or 
consecutive to any prior sentence. 

If Defendant B begins in state custody, however, he or she may get 
bureaucratically hammered. A new federal case may cause Defendant B to get writted 
into the federal system, where Defendant B might be in pretrial detention in the same cell 
with Defendant A; yet, it is our Wlderstanding that the Bureau of Prisons will give 
Defendant B no credit for this time, even if spent in the cells of a United States 
Penitentiary, based on a fiction that Defendant B actually remains in "state" custody and 

• is only "borrowed" by the federal facility on a federal writ. 

• 

The situation is particularly acute when a defendant is serving a lengthy state 
sentence. If a person writted in from such a sentence faces a federal judge on a new 
matter, the federal judge may find that justice warrants the imposition of a concurrent or 
partially concurrent federal sentence. Even if ordered, however, the concurrent decree 

does no good The Bureau of Prisons will decline to credit the judge's order, ruling that 
the federal sentence cannot even "begin .. Wltil the defendant finishes his state sentence 
and .. enters" federal custody. The impact is sometimes quite dramatic, as when an inmate 
finds that his I 0-year supposedly "concurent" federal sentence must start anew once a 
lengthy state sentence is over. 

Not only is this bureaucratic glitch harsh, but it is inequitable-sometimes leading 
to a scramble to figure out some creative way to get a defendant moved from state to 
federal custody. Defendants with money who find themselves in this pretrial situation 
may avoid this problem entirely by bonding out of state custody over into federal 
custody, where they can start earning federal credit; poor defendants (or those who have 
already been written over into the federal system and cannot gefback before a state 
judge) are often stuck. Those who find themselves under a lengthy state sentence can ask 

their State to parole them over to the federal sentence; again, however, the results are 
often based on position and influence, are unpredictable, and may tum more on the 
importance a particular state places on saving money by paroling a defendant over to 
federal custody rather than on any real, considered sense of what combined sentences are 
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just. Most importantly, we fundamentally do not believe that the Bureau of Prisons 
should have this ability to bureaucratically negate a federal judge's to order a 
concurrent sentence that is warranted. We find the injustice, inequity and illogic of this 
situation extremely difficult to explain to our clients. 

A similar situation can arise when there is a delay in bringing a new federal case 
against a defendant serving another While this situation is not limited to the 
revocation area, we often see federal revocation petitions filed against a defendant based 
on new criminal conduct. Some of these revocations are heard rather quickly. Others, 
however, are delayed. If the sentence on the underlying sentence is completed before a 
defendant is brought to court to answer the revocation petition, a prosecutor or probation 
officer essentially can negate the judge's ability to run the federal revocation sentence 
concurrent or partially concwnmt to the sentence served for the new criminal conduct 
We sometimes even see this happening when a petition has been outstanding for a 
lengthy period of time, and this result is not just. 

We recognize that the Commission cannot rewrite the Bureau of Prisons' rules, or 
require that defendants be charged at a particular time. But what we do believe this 
Commission can and should do .is to adopt a guideline expressly permitting a downward 
departure in this context-preferably as a new § 5G with Note that 
explains such circumstances: 

If the sentencing court believes that timing of either the 
nature of the defendant's detention or the initiation of a 
federal case renders some or all of a concurrent sentence 
(which would otherwise be warranted) impossible or 
urtlikely to be enforced, the court may grant a downward 
departure. The extent of any such downward departure 
should be equal to the time that would otherwise·have been 
or.dered to nin concurrent. 

Without an encouraged ground for this departure currently, many judges do not 
see the wisdom or need to go outside the guidelines in this context, perhaps believing or 
hoping that their "concurrent" order will be honored. We urge the Commission to adopt a 
new guideline that places justice over bureaucracy, alerts unwary litigants of the. potential 
need to address this situation on the front end, and encourages judges not to assume-
mistakenly-that that they lack such power, or that their concurrent sentences in this 
context will somehow be enforced. 

[7 R] 
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As always, we appreciate the opportunity afforded us to present our views to the 
Commission and remain available to meet with the Commission if there are any questions 
or if we can be of any further assistance. 

CC: All Commissioners 
Charles Tetzlaff, Esq. 
Andy Purdy, Esq. 
Timothy McGrath, Esq . 

" .. ··- ... J .. ..:.;.u.., 



.. 
·' 

.. . . 

· , Frankfurt Garbu5 Kumit Klein & Selz, PC 
... 0 • 

' '• •• • 

• 
• 

Attorneys. at l.&w 

. . . 

-488 M2disonAVCNe 
NewYotl::. NtwYork 10022· 

·Tel. (212) 9800120 
Fm (212) 593-9175 . 

.. ·. ·: .. March 19, 2002 
Brtan E. Maas 

· Direal (212) 705-4836 

... .. 

. · 
. , 

. . . . . 

... . . 
.... · . 

.. 
Y11 Facsimile No. QOl) 502-4699 and Federal EXJ!ress 

Mr. Michael Colirlander · .": 
United States Sentencing 
l ·Columbus Circle, 

.. -ste. 2·500 
. D.C. 20002-8002 . · .. 

. . . 
Dear Mr. Courlander. 

. · . ! : ... 

. . 

Enclosed please fin4 a hard eopy of the Comments of1he NYCDL regarding 

a.djnsiments for mitigating role in an offense and to the proposal to increase sentencing options in 

Zone C. 

BBM:mcw 
&closure -

.. .. 
'I -

. .. 
r 

· .. 

:· . .. 

"56l. S5l. 

Very truly yours, .. 

Brian E. Maas 

• • 

• 

• 



• 

• 

• 

NEW YORK COUNCIL OF DEFENSE LA WYERS 

COM1\1ENTS OF THE NEW.YORK COUNCIL OF DEFENSE 
LA WYE:RS REGARDING THOSE PORTIONS OF THE PROPOSED 

JANUARY 2002 AMENDMENTS TO THE SENTENCING 
GUIDELINES RELATING TO WHETHER AND HOW THE · 
COMMISSION SHOULD RESOLVE CIRCUIT CONFLICTS 

PERTAINING TO ADJUSTMENTS FOR MITIGATING ROLE IN AN 
OFFENSE, PURSUANT TO SECTION 3Bl.2 AND TO THE 

PROPOSAL TO INCREASE SENTENCING OPTIONS IN ZONE C 
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Victor J. Rocco, President 
Brian E. Maas, Chairman, Guidelines Committee 
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COMMENTS OF THE NEW YORK COUNCIL OF DEFENSE LA WYERS 
REGARDING THOSE PORTIONS OF THE PROPOSED JANUARY lOOl 
AMENDMENTS TO THE SENTENCING GUIDE,:.INES IUU..A.TING TO 

WHETHER AND HOW THE COMMISSlON SHOULD 
RESOLVE cmCUIT CONFLICTS PERTAINING TO ADJUSTMENTS 

FOR MITIGATING ROLE IN AN OFFENSE, PURSUANT 
TO 3Bl.l'AND TO THE PROPOSAL TO JNCREASE 

SENTENCING OPTIONS IN ZONE C 

We would like the Sentencing Commission for the opportunity to present 
• 0 

our views on certain of the Janu.axy 2002 proposed amendments to the Sentencing Guidelines. 

Specifically, we are submitting on the three separate Circuit Conflicts relating to the 

mitigating role adjustment set forth. in USSG § 3B2.1 identified by the Commission as well as 

comments on the proposal to increase sentencing alternatives in Zone C. 

The New York CO\Uleil of Defense Lawyers \NYCDL") is an organiution 

comprised of more than 150 attorneys whose principal area of practice is the defense of criminal 

cases in fc:deral court. Many of our members are former Assistant United States A including .o 

. 
previous chiefs of the Criminal Division in the Southern and Eastern Districts ofNew "iork. Out 

membership also attorney$ from the Federal Defender Se.tvices officeS in the Eastern and 

Southern Districts ofNew York. 
0 

0 

Our members thus gained familiarity with the Sentencing Guidelines both as 

prosecutors and as defense lawyers.. in the pages that follow, we address certain of the issues xaised 
by tho Commission in the proposed.amendments published in the Federal Register on January 17. 
2002. 

• 

• 

The contributors to these comments, members of the NYCDL's Sentencing • 

bqRL.. Z:tZ:•OI 



• Guidelines Committee, are Brian Maas, Chairman, and Amy E. Millard. Nicholas Gravante. and 

Michael Miller. 

I. Request for comment as to whether, in determining if the defendant is substantially less 
culpable than the "average participant," the court should assess the defendant's 
conduct In relation not only to conduct of co-conspirators, but also to the conduct of a 
hypothetical defendant wlio perfonns similar functions in sim.ihr offenses involving 
multiple participants. 

Section 3B 1.2 Guidelines, Application Note 3, provides that a range .. 
of adjustments is available for a defendant who plays a part in committing an offense that makes him ... 

substantially less culpable than the a,verago participant. As the Commission notes in its request for 

comment, the circuits are split as to the meaning of a\rerage participant. While some 

circuits have held that a court may grant an adjustment for minor or minima] role in the offense on 

• the basis of the defendant's conduct in comparison to that of co-participants in the charged criminal 

• 

y., United State8 v.•1!oias-Mil1an, 234 F.Sd 464, 473 (9th Cir. 2000) (rejected the 

consideration of comparisons against the hypothetical ''average participant'• in the type of crime 

involved); also United States v. Scroggins, 939 F.2d 416 (7th Cit. 1991), other circuits have found 

that it may not make such an adjustp:lent unless it additionally finds that the defendant's conduct is 
'• 

minor or minimal in comparison wi1b participants in a hypothetical or typical crime similar to that 

in which the defendant is charged. Sjates y. Ajmal. 67 F.3d 12, 18 (2d Cir: 1995) 

(holding that defendant only played a minor role in the offense if he was less culpable than his co-

conspirators as well as the average participant in such a Unit¢ Staters v, Thomas. 932 
.. 

F.2d 1085, 1092 (5111 Cir. 1991); United Statesv. Caruth. 930 F.2d811! 815 (10tbCir. 1991); United 

States v. 874F.2d811, 815 (101hCir.l99l);UnitedStatesv. Rotolo, 950 F.2d70, 71 (lJt 

Cir. 1991); United StAtes v. Owusu,)99 F.3d 329,337 (6111 Cir. 2000); United StAtes v. Westennan. 
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973 F.2d 1422 (8111 Cir. 1992). The Commission invites us to comment on this apparent 

circuit conflict should be resolved and. if so. how. 

In United States v. Sxroggins. 939F.2d416, 423 (.,U. Cir. 1991), the Seventh Citcuit 

noted that the plain wording ofUSSG § 381.2 dictates that in comparing a defendant's role in an 

alleged conspiracy to that ofhis and "to the average particjpanf' in SUCh COnspiracy, . . 
"the ultimate focal point must be on conduct of the defendant. .. yet the "trial judge must take into 

account the broad of the defendant's crime. Section 3B1.2 'tums on culpability' and_ 

'culpability is a determination requiring sensitivity to a variety of factors."' I d. at 423 (citations 

omitted). The court explained: 
. . 

This comprche:nsive.assessment must include a ·comparison of the acts of 
participant in relatiOn. to the relevant conduct for which the participant is held 
accountable. • • It measuro 'each participant's individual acts and relative 
culpability against the elcm1cnts of the offense 9f conviction.' In assessing the 

•• 

conduct 1bis tho sentencillg judge's • 
knowledge of cases necessarily plays a role. 

lei (Citations omitted). Thus. in SCroggins, the Soventh Circuit leaves the court in its traditional 

role of assessing all relevant factors in making sentencing determinations without mandating a 

requircm1ent that it compare a defendant's conduct with an artificially created "'typical role'• or 

The problem with the rigid and artificial requirement of comparing a defendant's 

conduct to that of a hypothetical rO.te or crime is that it necessarily leads to differing results from 

court to court. Where a court focuses on the facts of the particular case before it, including the scope 
. • 

of the crhninal activity. the length of the defendant's participation in activity, the particular ways 

in the defendant and, other actually carried out the criminal activity. and the 

elements of the offense of cOnviction, the result fairly rewards or punishes a defendant for the role 
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he or she played in an offense involving other participants. However, an approach which looks to 

a "typical" or "hypothetical" defendint in a crime "similar" to the charged crime becomes dependent 

on a particular court's subjective notion of the typical defendant or similar crime. While one court 

may decide that in a ''typical" a courier is always essential because he fully understands the 

scope of the group • s activity and regularly delivers-drugs for the organization, another court might · 

find that a typical courier recruited for a single delivery is deserving of minor role adjustment 
. . 

Similarly, one court might define a middleman generally as an essential link between suppliers and 

organizations in a "typical" drug ·case. while another court may view middleman as minor 

participants who merely introduce two participants. Such a disparity is inconsistent with the goals 

of the and is best avoided by detcmrlning the relative'importanee of the defendant being 

sentenced to the actual scheme in wPich he/she participated. 

Anexampleofthedisparitiescreatedbybasingaroleadjustment.onasinglejudge's 

notion of the structure of a typical is presented in United States v. Sanchez. 925 F. Supp. 

1004, 1013-14(S.D.N.Y.1996). In that case, the court, whensentencingatniddlernaninanarootics 

conspiracy, attempted to define a tYPical conspiracy and the role played by a typical middleman 

convicted of conspiracy. It concluded that the most culpable conspirator is usually the supplier, and 

that the courier also ranks high on culpability scale. The next most culpable was found to the 

buyer, and the least culpable the facjlitator, or middleman. ld. at 1013. Thus, the court concluded 

that tho defendant. a middleman. by definition less culpable than the typical offender convicted 

· of to distribute drugs and applied the two point minor role adjustment of§ 3Bl.2. Id . . 

In contrast, in States v. Cox, 2000 U.S. App. LEXIS 30123 (21ld Cir. 2000), 

the court found that a middleman who facilitated a deal in a manner simiiat to the defendant in 

was not entitled to minor status. Such a disparate result is endemic in a system based 

-4-
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on the motion that a particular role is by definition somehow automatically entitled or not entitled .. 
to an offense level reduction and is inconsistent with the prescription in tpe Guidelines that the , 

determination be made not with regard to status in the · abstract . but· rather with regard to the . ·., 
defendant's culpability in the context of the facts of the ease. 

Indeed, the Commissionts own request for guidance in this area highlights the 

problems inherent in the hypothetical approach. The Conunission asks whether, if it resolves the 

circuit split, it should also "provide guidance on whether drug offenders who perform 

certain drug trafficking fUnctions (e.g. courier or mule) should or should not receive a mitigating role 

adjustment.., Although the NYCDL believes that drug couriers or should generally receive ... : 
a minimal role adjustmeznl, we are that an effort to apply the "hypothetical" approach to . 
cowiers or other categories of participants, will the Commission to analyze every 

category of participant in every offense to provide guidance whether that particular activity in a 

'"typical" case may reecive role adjustment status. For iilstance, should a cold-caller or assistant in 

a typical boiler-room operation or in a small fum involved in fraud receive a mitigating 

role adjustment? Although, participants such as these are often minor or even minimal participants 

in a criminal scheme so that of the hypothetical approach would require all such 

participants to receive a mitigating role adjustment, we recognize that the variety of eriminal 

schemes and the relative roles is endless and that such variety docs not lend itself . . . . . 

'· 
In this in the past. the NYCDL has strongly advocated that drug couriers . 

or mules should generally receive a minima] role adjustment They arc generally paid small 
amounts of money. told little if anything about the overall conspiracy and met by another person 
on arrival. frequently recruited from impoverished rural areas of the Latin America and 
Africa and have little or no awareness of this countly' s drug problems or the impact of their 
actions. They are generally non-violent people who will be deported and not permitted to re-
enter the United States. Thus, they present little threat of future damage to the public and meet 
the criteria for a minimal role adjustment 
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• to a rigid detcnnination that a partiCular hypothetical role is always minor. 

Thus, we urge the Commission to reject the more rigid approach and determine 

mitigating role status in a manner sinrilar to that in which aggravating role status is detennined -

by examining the defcndant•s condnct in comparison to that ofhis co-participants in the charged 

activity. 

n. Request for comment as to whether, in determining if a mitigating role adjustment is 
warranted, the court should consider only the relevant conduct for which the defendant 
is held at senttnclne, or whether it may abo consider "expanded" relevant 
conduct (additional condnetthatwould appear to be properly includable under§ 1B1.3 
but was not considered m·:determia.ing the· defendant's off'ense level). 

Section 3B 1.2 of the Sentencing Guidelines provides that, based on a defendant• srole 

in the offense. his or her offense level may be decreased between two (minor participant) and four 

• (minimal participant) levels. The mtc\lits are split. however, as to the scope of the conduct that 

should bC considered in making that While Some circuits have held that a court 

• 

-should consider only conduct for which the defendant is held accountable at sentencing, 

157·F.3d 1218, 1220(1011\Cir. 1998)(holdingthatdefendant'srole 

in the offense is dctCrmined on the basis of the relevant conduct attributed to him in calculating his 
·' 

base offense United States v. Burnett. 66 F.3d 137, 140 (JfA Cir. 1995) (same); United 

States v. AtandQ, 60 F.3d 196, 199 (51!1 Cir. 1995) (per curiam) (same); United States v. Lampkins. 

47F.3d 175, 180(1"Cir. 1995) (same); United States v. Gomez. 31 F.3d 28,31 (2d Cir. 1994) (per 

curiam) (same); United States v. Lucht,'18 F.3d S41, 555-56 {8121 Cir. )994) (same); United States 

v. Olibrices. 979 F.2d 1557, 1560 (P.C. Cir. 1992), others have held that all conduct that wouid 

appear to be includable under§ IB 1:3 ought to be considered, regardless whethe.r it was considered 

in determining the defendant's leveL States v. Assisi-Zapatta, 148 F.3d 236, 

-6-

· .. : [<t,1] 
91/8 t>SSL SSL C:::lC:::•OI 



240-41 (3d Cir. 1998) (holding that a court must examine all relevant conduct even if defendant is 

sentenced only for own acts citing V aran); also United States.v. Rails. 106 F .3d 1416, 1419 (9tll 
. : 

Cir.).' 520 U.S. 1282 (1997); United States v. Demers • . 13 F.3d 1381, 1383 (9dl Cir. 

1994). 

The Collllnission seeks comment on how to resolve this Circuit split. We urge the 

Commission to clarify the guidelines by providing that a defendant's mitigating role status should 
. . 

be dctcmrined based on the relativity of[the defendant's] conduct to the total 

United States v. Hed}ey. 923 F.2d: 1079, 1085 (3d Cir. 1990). The clarification we urge the 

Commission to adopt is in with the views of the Third and Nmth but contrary 

to the views of several other circuits. 
. . 

The Third Circuit's holding in United States v . .Assi.ssi-Zapata. 148 F .3d 236,240-41 

( 1998), that all relevant conduct should be considered in assessing a defendant's eligibility for a role 

adjustment.is consistent with the fUndamental premise underlying the guidelines that a defendant 

shoulq be sentenced for who he actually is and for what he or she has actually done. In 

essence, detennining a defendant"s final offense level should take into account everything that the 

guidelines deem "relevant" which the Commission itself defined for scntencingpwposes in§ IB1.3. 

There to be little reason to igr.t<>re that distinction in assessing mitigating role status pwsuant . 
to§ 3B1.2 and the N'mth Circuit's are to be the same effect in that they afford sentencing 

judges broader discretion to look at the entire relevant picture.. States v. Rails. I 06 F .3d. 

1416,1419 (91bCir.),-"ll..denied.S20U.S.l282 (1987)and UnitedStatesv. Demrn.l3 F.3d 

1383 (9th Cir. 1994). ··. 
The contrary view flexible as it requires sentencing judges to ignore certain 

• 

• 

facts in assessing the propriety of a mitigating role adjustment. even though those facts fall within • 
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the definition of"relevant" conduct, pursuant to§ lB 1.3. This approach is generally justified on the 

ground that the defendant's base offense level has beendetemrined only by considering the particular 

transaction(s) in which the defendantpersonallyparticipated so that consideration of the defendant's 

role in the larger conspiracy results in a defendant becoming .. a minor participant in (his] own 

conduct United States v. Lomkjns, 47 F.3d 175, 181 (1" Cir. 1995). However, this rationale 

ignores the fact that even the courier prosecuted only for her one or the 

telemarketing salesper$0n prosecuted only for her own sales is still a cog in a otganization and 

may still be entitled to the minor rolT adjustment Although there will always be differences in the 

way different courts apply the law to similar facts before them, there is no reason why, in making 

the same legal determination under the guidelines, one court should be examining all "relevant" 

conduct, while another is examining only a subset of that conduct 

The narrow approach presently required by the majority of circuits - refusal to 

consider relevant conduct beyond that for which the defendant was convicted - provides district 

court judges with less discretion than the view advocated by the Third and Nmth Circuits and is 

inconsistent with the general purpose of the mitigating rolo adjustment. Although defendants 

convicted of crimes in which they the only are ineligible for the adjustment, it should 

be within the sentencing court's :J;liscretion to consider all relevant conduct in determining 

defendant's relative culpability in a multi-participant criine. Regardless of whether the defendant 

drug courier or telemarl<eter is conv}cted only .for that defendant's specific conduct, the defendant 

is still part of a larger group engag_ed in broader criminal activities and the defendant's 

culpability should be judged accordingly. Moreover, any concern as to how a particular court will 

exercise that discretion in a matter should be offset by the assumption that the discretion 

• would always be exercised to avoid,an as the D.C. Circuit feared in United States 
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. : 
v. Olibrices, 979 F.2d 1557, 1560 (I?.C. Cir. 1992). 

It is important to note that the guideline clarification we urge tho Commission to 

adopt would not require sentencing c.ourts to award mitigating role adjustments based on all relevant 
' 

conduct, but merely require them t<? .examine all relevant conduct in d.ctexmining whether to do so. 

The clarification is therefore desirable both because it will promote uniformity by ensuring that all 

sentencing courts are of conduct in. determining the propriety of a § 

3B 1.2 adjustment and because it will insure that the mitigating role adjustment is available those 

less and culpable defendants for whom it was intended. 

ID. Request for comment 2S to whether the U.S. Sentenclllg GuJdellllesshould be amended 
to permit the Court to depart downward from the applkable guideline offense level for 
defendants who, but law eDfortement status of other participants, would bave 

• 

received a mitigating role adjustment under §3Bl.Z. • 

We recommend that ihe Commission amend the Guidelines to provide that the court 
... 

may depart downward from the applicable guideline offense level for defendants who, but for the 

law enforcement status of other participants, would have received a .mitigating role adjustment under 

§3B 1.2. We that this amendment should apply solely to law enforcement and non-

law enforcement officials who are working for them or at their direction, and that· the tenn 

"participanf' should continue to delude other persons involved in the offense who were not 

criminally 
1 \ 

We agree with the reasoning of the Second and Third Circuits that "if a district court 

would have decreased the defendant•s offense level under section 3B1.2 had the other person 
. . 

involved in the offense been it should have the discretion to depart 

downward between two and four levels. based on the defendant,s culpability relative to that of the 
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• Government agent." llJlited States v. Speenburgb. 990 F.2d 72, 76 {2d Cir. 1993) (citing United 

States v. Bierley, 922 F.2d 1061 (3d Cir. 1990)). As the Second Circuit noted, is n¢ 

justification for treating two equally culpable defendants involved in group criminal conduct 

differently simply because one defendant's offense involves only Government agents." Ida. 

United States v. Valdez-Goi17..alez, 957 F.2d 643 Cir. 1992). 

We believe that the concerns raised by the Eleventh Circuit in United States v. 

Costales. S F .3d 480 (11 dl Cit. 1993), do·not present any obstacle to the proposed The 

Court in Costales was primarily troubled by the possibility that a dOwnward departure "suggests that 

the Govecttnent contributed to the entexprise, and that the wrongdoing in this case was not 

limitod to the defendant." and that tlie Government's actions, while not rising to the level of a due 

process violation or was·''nevcrtheless vvrong in some. sense." M.. at 487. We disagree. 

• The public clearly understands that, as part of criminal investigations, law enforcement officers (and 

• 

those working at their direction) assume roles in criminal enterprises, and that these roles can be 

quite significant without rising to the level of a due process violation or entrapment A downward 

departure which reflects the disparate roles played by role-playing law enforcement agents and their 

targets is consistent with objectives. of the Guidelines to make based on the relative 

culpability of participants in group eon.duct 

For these reasons. wcieCOmmcnd that the Commission amend §3B1.2 to provide that 

the Court may depart downward fro11.1 the applicable guideline offense level for defendants who, but 

for tho law enforcement status of. other participants, would have received a mitigating role 

adjustment under §3B 1.2 . 
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·. 

lV. Alternatives to 

The commission has three options to increase sente1,1cing options in Zone 

C of the Sentencing Table. The NYCDL strongly gupports this initiative as it believes that there are 

. many Zone C defendants for whom non-incarcerative are appropriate. Under the 

cUITent system, the requirement that all Zone C defendants serve at least a four or five month prison 

tenn undue hardships on defendants, such as loss of employment. without there being 
. . 

any cottesponcling bene.fit In additi?n, the current distinction between Zones B and C also compels 

defendants to press post;-eonviction sentencing litigation in the effort to be sentenced at Offence 

Level 10 and, thereby, have the of avoiding jail. 

· Although the NYCDL believes that any of the proposed options is an improvement 

over the current systeni, it believes that Option 1 which extends the current Zone B sentencing 

options to all Zone C defendants is tlle most sensible of the options. This option is the only one of 

the three that transfers the final decision for whether Zone C defendants should be incai'cerated from 

prosecutors to judges, where the deyision and eliminates the need for Zone C defendants . . 

to engage in post-conviction se.ntenc.ingguidelines litigation, including departure applications, which 

are cwrently burdening the courts. Such a change will benefit the entire sentencing process without 

damaging the underlying goals oftP,e Sentencing Guidelines. . . 

One of the objectives of the c:mrent guideline system is proportionality. However. 

the C'tlll'ent distinction in the sentencing options for Zones Band Cis often inconsistent with this · 

goal. For instance; mmy of the offenses that fall into Guidelines Offense Levels 11 and 12 are 

financial crimes where the determination of the offense level depends in large part on the value of 

the loss from the offense. A defenda,nt whose Offense Level is 11 or 12 is often a minor participant 

in a crime where tho loss is between $120,000 and $200,000 while the defendant whose Offense 
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.Level is 1 o may have engaged in comparable activity in a crime with a loss of$70,000 to $120,000. 

Under the current guideline structure, the first defendant will always receive a sentence of 

imprisonment while the latter defendant frequently is sentenced to a brief period of house arrest as 

part of a sentence of probation. · However, assuming that none of the set forth in 

Guidelines Section 2B 1.1 or 3B 1.1 apply to either defendant. it is difficult to articulate why such a 

relatively minor difference in loss should result in such a disparity in sentencing. 

The Cotnn:lission•s first option would allow the courts to evaluate these case8 and 

defendants on a case by case basis to determine when the sentencing goals of deterrence and 

punishment will be furthered by a ·short sentence of incarceration and when use of alternative 

- sentencing options such as home detention and comnnmity confinement are more appropriate. Many 

defendants whose crimes result in Offense Levels 11 and 12 are first offenders with solid community 

ties. They often are the sole support of a family and the prison sentences required under the current 

system are often long enough to coS.t people their jobs and thereby impose hardships on innocent 

family members with no systemic benefit. 

In fact, it is this significant impact of the short prison sentence that impels many 
. 

defendants faced. with Level 11 or 12 dispositions to pursue pre-plea negotiations or post-plea 

guideline litigation to obtain the points or the departure that will result in sentencing 

within Zone B. Thus, the proposal ill-Option One will relieve this pressure to save one or two points. 

By requiring commtmity confinement as part of a Zone C sentence, the second option 

will not be as likely to eliminate the motivation for defendants to engage in the bargaining and 

· litigation to achieve a Levell 0. Alth.ough not as punitive as incarceration. conununity confinement 

is still sufficiently different from home detention that defendants will continue to press a disposition 

that will make available to them a -chance at home detention as a condition of probation. It is 
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diffiC\llt to see any sentencing objeetive by such a distraction that would justify this 

addition burden on the process. 2 

As to the third the fact that the offense levels within Zones B and c· change .. 
as the defendants criminal history increases makes it unnecessary to limit tho consolidation of Zones 

B and C to first offenders. First, with repeat offenders, certain will be of insufficient 

severity to warrant incarceration. even with the adoption of the firSt the 

sentencing court will rotain the power to incarcerate the defendant for some period time, if 

appropriate, given the criminal history and the nature of the offense. 

•.. 

f. 

2 Of course, if the Commission believes that there are certain cireumstances where 
home detention is inappropriate for a defendant whose offense falls into current Zone c. such 
circumstances can be addressed in the Application Notes to the amended sections. 
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The Honorable Diana E. Murphy 
Chair 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

March 19, 2002 

Re: Comments on proposed guideline amendments and issues for comment published 
January 17, 2002 

Dear Judge Murphy: 

As you know, Families Against Mandatory Minimums (FAMM) works to end mandatory 
sentencing laws and practices and restore sentencing discretion to judges. FAMM's members are 
lawyers, judges, politicians, professors, criminal justice professionals and citizens concerned about 
the devastating effect on individuals and their families of inflexible sentencing laws and practices. 
F AMM has appeared betore the Sentencing Commission every year since 1992 and submitted 
comments to encourage you to amend the sentencing guidelines in ways that increase judicial 
discretion while providing appropriate penalties that fit the offense and offender. We are pleased 
to offer these coinments on proposed guidelines and issues. 

I Crack cocaine penalty (Issue for Comment, Proposed Amendment 8) 

A. Introduction. · 

Many ofFAMM's 25,000 members are either serving crack distribution sentences, or have 
family members who are, and they are deeply concerned about the decisions you will make 
regarding crack penalties. 

The penalties for crack are unconscionable. They are also insupportable as was 
demonstrated with such care in the 1995 Special Report to Congress; as was set out so succinctly 
in the Issues for Comment on January 17, 2002 and by the statistical analysis just 
completed by the Commission staff; .and as was underscored in testimony by the experts who 
appeared before the Commission on February 25 and 26. See, e.g.; Testimony of Alfred 
Blumstein, Ph.D., February 25, 2002 (explaining the rise and fall of violence with the growth and 
maturation of crack markets); Testimony oflra J. Chasnoff, M.D., February 25, 2002 (stating that 
physiology of crack and powder cocaine and their effects on fetal brain are the same); Testimony 
of Deborah Frank, M.D., February 25, 2002 (debunking "crack baby" myth); and Testimony of 
Glen R. Hanson, Ph.D., Feb. 25, 2002 (stating that "[r]esearch has not been able to validate a 
causal link between drug usc and violence"). 
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F AMM has long supported equalizing crack and powder cocaine· sentences at the current 
levels of powder cocaine. Making crack penalties the same as those for powder is not an option 
for the Commission, given the congressional directive to P.ropose an amendment that establishes 
sentences that are generally higher for crack than powder. Pub. L. No. 104-38, § 2(a)(l)(A), 109 
Stat. 334 (1995). That said, the Commission's stated interest in doing something to fix the · 
glaring unjustness and inequity of the penalty for crack coeaine is welcome. It is also timely, in 
light of congressional interest in ameliorating the harsh effects of the mandatory minimum for 
crack cocaine. As the expert agency charged with sentencing, the Commission is well situated to 
bring an amendment that will assist Congress to address the disparity in crack cocaine sentencing. 

·. 

Establishing the correct sentencing structure· for crack cocaine is a difficult task. How the 
Commission arrives at the appropriate penalty will be as if not more than 
the numbers proposed. As long as we are operating in a weight-based sentencing structure, 
F AMM encourages the Commission to ameruf the crack guidelines by applying the same 
organizing princple to crack cocaine that applies- to o(her punish a mid-level dealer with 
a jive-year minimum sentence and a high-level dealer with a minimum sentence. 
Simultaneously, the Commission should de-emphasize weight as the primary sentencing factor and 
focus instead on culpability and role. · ' 

B. The Commission should identify mid- and de:aJers 

The failure to use the iole..t>ased framework for erack cocaine has led to sentences grossly 
out of proportion to culpability. Reorienting the crack cocaine penalty to focus on mid- and high-
level dealers is, as the Commission recognizes, consistent with the approach to sentencing for 

. :. other controlled substances. 

In general, the statutory penalty structure for most, but not drug offenses was 
designed to provide. a five year sentence for a serious drug trafficker (often a 
manager and stipervisor of retail/eve/ trafficking) and a ten year sentence for a 
major drug trafficker (often the head of the organization that is responsible for 
creating and delivering wry large quantities) . ... The drug quantities that trigger 
the five year and ten year penalties for crack cocaine offenses, however, are 
thought by many to be too small to be associated with a serious or major trafficker. 
As a result, many low level retail crack traffickers are subject to penalties that may 
be more appropriate for _higher level traffickers. 

Proposed Amendments to the Sentencing Guidelines, November 28, 2001 and January 17, 2002 
(Reader friendly version) at 80 ("Proposed Amendments")( emphasis added): 

• 

• 

The Commission reached the same conclusion in its 1995 report to Congress following a 
close examination of legislative history. Congress. the Commission said then, meant to impose • 
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the ten-year mandatory term on major distributors and five-year terms on serious distributors "for 
all drug categories including crack cocaine." Cocaine Report at 119. At ·some point however, 
crack cocaine was cut out for different treatment by Congress, likely due to a widespread belief 
that crack was much more harmful than most other drugs, including even powder cocaine. As 
recognized in the Issue for Comment, the crack penalty incorporates penalties for conduct that 
was considered inherent in the crack trade- an association that the Commission recognizes has 
been discredited: 

[C]oncem has been expressed that the penalty structure does not adequately 
differentiate between crack cocaine offenders who engage in aggravating conduct 
and those crack cocaine offenders who do not. This lack of differentiation is 
caused by the fact that, for crack cocaine offenses, the Drug Quantity Table 
accounts for aggravating conduct that is'sometimes associated with crack cocaine 
(e.g., \jolence). Building these aggravating factors into the Drug Quantity Table 
essentially penalizes all crack cocaine offenders to some degree for aggravating 
conduct, even though a minority of crack offenses may .involve such aggravating 
conduct. As a result, the· penalty structure does not provide adequate 
differentiation in penalties· among crack cocaine offenders and often results in 
penalties too severe for those offenders who do not engage in aggravating 
conduct. · 

Proposed Amendments at 79. 

Today, as your recently published analysis of crack and powder sentencing demonstrates, 
the vast majority (66.5 percent} of those sentenced for crack offenses, are street-level dealers.• 
U.S. Sentencing Commission, "Drug Briefing, January 2002 ("Drug Briefing"), Fig. 11. The 
median quantity attributed to them was 52 grams (Drug Briefing, Figure 18), for which they are 
sentenced at a median of 120 months. (Drug Briefing, Figure 2). Managers and Supervisors are 
dealing in median quantities of around 250 grams of crack cocaine, while organizers and leaders 
are handling roughly 500 grams and high-level suppliers are handling roughly 3,000 grams. Drug 
Briefing, Figure 18. 

While these figures represent the quantity involved in crack convictions from the year 
2000 - and are noticeably larger than the 5- and 50-gram triggers for the five- and ten-year 
sentences - the Commission has nearly 15 years worth of data fron:t which to extract the average 

1 F AMM has consistently urged that society and such street dealers, themselves often 
dnJg addicts, will benefit from drug treatment and diversion and that tax dollars are better spent in 
such rehabilitation. States increasingly agree and many are rolling back mandatory sentencing for 
such addicts in favor of treatment or considering such measures. See Judith Greene & Vincent 
Schiraldi, "Cutting Correctly: New Prison Policies for Times of Fiscal Crisis," Feb. 7, 2002, 
available at http://v-.'w\v.cjcj.orgicutting/cutring es.html. 

(Cf1] 



The Honorable Diana E. Murphy 
March 19, 2002 
Page4 

quant ity of crack cocaine handled by mid- and high-level dealers (weighted for trends) to 
determine role-based trigger amounts. We urge the Commission to do such an analysis and 
thereby establish triggers that it can support with data. 

As much as F AMM opposes weight-based sentencing, if, as it appears, weight remains a 
primary factor in establishing base sentences, then the weight must' be justifiable to the public. 
The Commission will do more harm by picking a number out of the blue because it creates a nice 
sounding ratio. Should it do so, it cannot expect to gain the support of the sentencing reform 
community or the confidence of the public. There has to be a sound basis for the new quantity 
trigger. Using the mid-and high-level organizing principle intended by Congress when it enacted 
mandatory minimum sentences in the mid-80s, provides that justification. It will establish 
coherence, rationality and proportionality to crack cocaine sentencing. 

C. The Commission should not the powder cocaine 

Seven years ago when the Commission voted to make crack penalties the sanie as those 
for powder cocaine, no one suggested raising powder sentences to achieve equalization. In her 
dissent, Commissioner Deanell Tacha proposed ratios of5:1, 10:1, or 20:1, for reasons that were 

•• 

arguably valid. She did not propose raising powder penalties. In 1997,27 who • 
previously served as U.S. Attorneys felt compelled to send a letter to each member of the House · 
and Senate Judiciary Committees urging Congress to lower crack cocaine penalties but not niise 
powder cocaine penalties.· Specifically, they "The penalties for powder·cocaine,·both 
mandatory minimum and guideline sentences, severe and should QOt increased." Judge 
Jolm S. Martin, et al, 1997 Statement Powder and Crack Cocaine to the Senate and House 
Judiciary Committees, reprinted in Federal Sentencing Reporter 10:195 (January February 1998) 

They were right The problem is not powder cocaine penalties; it is crack cocaine 
penalties. The problem with crack penalties will not be fixed by changing the penalty for 
powder cocaine. Crack cocaine is sentenced more severely than any of the other drugs-even 
methamphetamine, which has the same triggering threshold: ··The Sentencing Commission 2000 
Sourcebook of Federal Sentencing Statistics ("Sourcebook") shows that the mean quantity of 
cruck cocaine involved in the cases of defendants sentenced at level 26, was 11.3 grams, while the 
mtan quantity for methamphetamine defendants at the same level was 27 grams - than 
twice as much as crack. At level 32, the mean amounts were 88.5 grams for crack defendants and 
228 grams for methamphetamine defendants. Sourcebook, Table 4Z. . -

Raising powder cocaine penalties to make powder traffickers spend more time in prison 
does nothing to cure the excessiveness of crack cocaine sentencing; it would merely send cocaine 
traffickers-- half of whom are Hispanic and 80 percent of whom are minorities-- to prison for 
lengthier terms for no discernible reason. Drug Briefing, Figs. 26 and 27. 

Therefore, we urge you to leave the powder cocaine penalty untouched. • 
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D. The Commission can and should act absent a change.to the mandatory 
minimum statute. 

The Commission should promulgate guidelines independent of the mandatory minimum 
sentences. Congress has several times in the past pennitted amendments to be adopted that 
delinked certain drug guidelines from their then-corresponding mandatory minimums. In 1993, 
the Commission changed the LSD-marijuana equivalency to standardize the penalty for LSD and 
to limit the impact of carrier weight on that penalty. Amendment 488 at Appendix C. In 1995, 
the Commission successfully proposed Amendment 516 to change the equivalency for marijuana 
plants from the statutory 1 plant, 1 kilogram equivalency to the 1 plant, 100 grams equivalency. 

Congress was fully aware those amendments of and able to block them had it desired. It 
. did not. Were there any legal bar to such decoupling amendments, it would have been raised at 
the time. · Instead, just days before November 1, 1995, a Congressman from Oregon heard of the 
imminent marijuana guideline amendment and raised his concerns about it to Rep. Bill McCollum, 
the chair of the House Crime Subcommittee. Rep. McCollum stated that he was aware of the 
proposed amendment and would keep an eye on it, but he did nothing to stop it from bec6ming 
law . 

From our recent conversations with Judiciary staff on the House and Senate 
sides, they are eagerly awaiting an amendment from the Commission and have expressed no 
reservations about the .submitting an amendment instead of a recommendation. Why 
should they? The Commission was established in 1984 to promulgate sentencing policy.that 
.would reduce unwarranted disparity and increase certainty and uniformity of sentencing. The 
Commission is doing so in the current proposals to detink the crack possession guideline from the 
mandatory contained in the statute. · 

E. The Commission should ad to reassure the public that it has fulfi.Ued its 
mandate. 

FAMM's president, Julie Stewart, was recently asked by the chief counsel of a senior 
senator if the sentencing reform community and the civil rights community would respect a crack 
proposal put forth by the Sentencing Commission. F AMM did not respect the Ecstasy decision 
made by the Commission last year because the process was so flawed. 

This year, in contrast, we are encouraged by the Commission' s desire to hear from experts 
in all areas testify about crack cocaine and apparent interest in using that infonnation to shape a 
sensible and rational policy. But, at the end of the day, the Commission must be able to explain in 
plain terms how it arrived at the quantity it did and how that quantity is consistent with other drug 
guideline sentences . 
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The Drug Briefing charts you have are a excellent source of information 
crack and powder cocaine sentencing. The testimony offered over two days in 

February overwhelmingly supported our conclusion that no rationale supports current crack 
cocaine penalties. We are concerned, however, that a great deal of attention has been paid to 
t:xperimenting with various ratios between crack and powder cocaine and how they might be 
achieved by sliding triggering amounts up and down. We hope the Commission will not rely on a 
better sounding ratio alone to guide its proposed changes. Instead, a consistent organizing 
principle should be used to guide the development of new crack cocaine sentences and aU drug 
sentencing changes. 

However Y<?U choose to go forward, the guideline and the process you use must be of 
unassailable quality so that F AMM members and all Americans can trust that the penalty you 

. chose was the product of informed judgement, not political 

F. The amended guideline should be made retroactive. 

• 

In light of the evidence presented to the Commission that the current penalties for crack 
cocaine are excessive, we urge the Commission to designate corrective amendments io the crack 
cocaine guidelines - for bOth possession and distnoution- as retroactively under 
U.S.S.G. § lBI.IO. This.is only just, in light of the Commission,s efforts early 1990s to 
correct what it identified as the u-:tjust sentencing structure for crack cocaine and the of . · • 
evidence presented then and now that the crack guidelines overstate culpability: Guideline 
amendments to reduce the possession and distribution·:penalties will reflect the Corrunission•s 
considered judgment that old ranges were exeessive, the new range is sufficient to achieve the 
purposes of sentencing and it.will bring relief to at least some of those defendants serving 

sentences .under the discredited guideline. 

We are enormously heartened by your attention to this serious problem. FAMM 
members, who gathered in Washington recently, share our hope and enthusiasm, even as they 
shared with us again their stories of young men and women imprisoned for horrific terms under 
the crack cocaine guidelines. )'"ou can demonstrate the courage of your obvious convictiOQ that 
this penalty must change by proposing an to Congress that brings sentencing for crack 
cocaine in. line with that for other drug offenses. 

II Amendment 8 

A. Introduction 

FAMM is similarly very encouraged by the Commission's intention to increase the 
consideration of and decrease the consideration of drug quantity in drug trafficking offenses . • 
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We have long argued that role is a superior indicator of culpability and should, if not supplant 
quantity, become a greater consideration when detennining appropriate sentences for drug 
distribution convictions. Aggregation of amounts, the distorting effect of relevant conduct rules 
and conspiracy liability, and the operation of the substantial assistance departures frequently lead 
to long sentences for defendants whose true culpability would be better punished by a more 
holistic accounting of their actual role in the offense. See "Mandatory sentencing was once 
America's law-and-order panacea. Here's why it's not working." FAMMGram, Fall2001 at 12 
(provides case summaries of low-level, non-violent offenders with lengthy sentences based on 
quantity detennination); see also "Profiles oflnjustice," available at 
http://www:famm.org/si poi main.htm (profiling additional cases). 

B. The Commission should propose the mitigating role cap. 

We strongly urge the Commission to adopt a mitigating role cap of at least 24, if not 
lower, for defendants whose role in the offense is found to be minor or minimal. We also join the 
American Bar Association in its call to extend that relief further, so that the only those defendants 
who are determined to be organizers, managers or leaders of drug entecprises, reeeive the higher 
minimum sentences Congress laid out as appropriate to punish such highly placed offenders.. See 
Testimony of Ronald Weich at 8, Feb. 26, 2002. Concern about such minor players, 
"girlfiiends," drug couriers, and low-level dealers infonned the current proposal in Congress by 
Senators. Jeff Sessions (R-AJa) and Orrin Hatch (R-Ut). They propose a two-level reduction for 
defendants who do not profit from their participation, and who commit the offense for reasons 
driven by emotion. SeeS. 1874, 101" Cong. § 202. · . 

We do not support limiting the cap to only defendants who receive the minimal_ role 
adjustment. A finding that a defendant was a minor player represents the court's considered 
judgment that that defendants was Jess culpable than other participants in the operation. 
Similarly, we do not support withholding the cap where serious bodily injury or a weapon 
involved, unless it is established that the defendant was directly responsible for the bodily injury or 
used the weapon in connection with the drug offense. Vicarious liability should not operate to 
prevent genuine low-level offenders from the benefits of the cap. 

We join the Practitioners' Advisory Group's position with respect to the Circuit conflicts 
identified at page 82. We note, for emphasis, that any attempt to define a hypothetical average 
participant is likely to result in disparate application of the mitigating role adjustment and further 
litigation about what is and. what is not an average participant. "[T]]he detennination of whether 
a defendant is entitled to a minor role adjustment is highly dependent on the facts of particular 
cases, see U.S.[S.G.] § 3BI.2, Background Commentary .... " United States v. Jsaza-Zapata, 
148 F.Jd 236, 238 (3d Cir. 1998). This requires that courts address particular cases and 
particular defendants and militates against any Platonic ideal of an average participant. 

Finally, we urge the Commission to extend whatever relief it proposes to defendants 

. . _, .. . .,_ .... ............ .. 
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previously sentenced by making the -amended guideline retroactive to reflect its judgment that all 
defendants, not only those fortunate enough to be sentenced since adoption, should be entitled to 
consideration. 

C. Enhancements 

While we support the identification of role and conduct as a way to establish appropriate 
sentences, we do not support wholesale importation of enhancements to the existing guideline 
levels. 

In our view, the current drug guidelines already result in excessive sentences for many 
offenders. Assessing additional without adjusting the drug guidelines downward, 
will simply result in lengthier sentences that may be unwarranted. We strongly support the 
Practitioners' Advisory Group and the Federal Public and Community Defenders calls for a 
recalibration of the drug quantity taple, whether or not the proposed enhancements are adopted. 
See letter from fun Felman and Barry Boss to the Honorable Diana E. Murphy at S-6 (March 19, 
2002); see also Federal Public and Community Defenders, Proposed Priorities for the 2001-02 
Amendment Cycle at 2-3. Such recalibration will provide room in which to apply enhancements 
for role, including enhancements for supervisors and leaders/organizers. · 

. Such a recalibration will have the added benefit of giving the sentencing judge somewhere 
to' go in applying the Safety Valve to defendants whose guideline sentence levels currently are 
higher than the mandatory minimums. Currently, the bottom of the ranges for levels 26 and 32 · 
are $feater than the mandatory. minimums of five and ten years. 

Therefore, while we genuinely support the spirit of using role and not quantity to better . 
reflect culpability, are concerned that the current proposal, absent a recalibration of the 
guideline, will 'result in sentences that over-punish based on role and quantity.2 

Any enhancements should be defendant-specific and-not be applied through vicarious 
liability. In the area of enhancements, perhaps more than ·anywhere else, the application of 
sentence increases based on conduct should target only the offender's conduct and not that of 

· 2 We also point out that the guidelines already adequately punish firearm use in drug · 
crimes. For example, U.S.S.G. § 21<2.1 (b)(5) provides for a four-level increase for, inter alia, 
use or possession of a firearm in connection with a felony offense. The Commission amended § 
21<2.1 in ·1991 and added (b)(5) "to more accurately reflect the seriousness of such conduct .. .. " 
Amendment 374, U.S.S.G. App. C. The enhancement applies even when the defendant is 
acquitted of the underlying offense. United States v. Concepcion, 983 F.2d 369 (2d Cir. 1992). 

•• 

• 

U.S.S.G. § 2K2.1(c)(J)(A) permits the court to use a cross reference in certain circumstances to • 
increase a penalty if it can achieve an offense level greater than that achieved by applying 
U.S.S.G. § 2K2.1(b)(5). 
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others involved in the conspiracy. To do otherwise will distort the objective of focusing on role-
based culpability that is the concern driving these proposed changes. Similarly, we oppose any 
floor that limits the court's discretion. Courts have a number of tools available, including 
departure authority, should it find that the sentence arrived at, after applying enhancements, does 
not adequately punish the defendant's conduct. 

Finally, FA!v1M urges that the Commission reject subsection (b)(8) of the proposed 
amendment that proposes a two·- to four-level enhancement if the instant offense was committed 
following a prior felony conviction for a drug crime or crime of violence. Such prior conduct is 
already accounted for in the criminal history calculation and no sound rationale is offered to 
support what amounts to counting such prior convictions twice for the purposes of sentencing 
only drug defendants. Moreover, under U.S.S.G. § 4Al.3, courts are able to adjust sentences 
through upward departures for prior convictions when the criminal history scores do not 
adequately penalize repeat offenders. This .departure authority is a more accurate way for judges 
to account for such conduct and does not tie judges' hands when confronting a criminal history 
that, coupled with the enhancement, may grossly overstate the impact of criminal history. 

III. The Commission should adopt the reduction for no prior convictions • 

F AMM generally supports this additional measure that is bound to provide additional 
consideration for first-time offenders and encourages the Commission to consider making the 

retroactive so that it .can benefit those previously sentenced defendants who, but for 
the ill-luck of timing, would otherwise have been eligible for the relief. 

IV. Conclusion 

F AMM appreciates this opportunity to provide our comments on the comprehensive 
proposals before the Commission. We understand that the review of the drug guidelines is a work 
in process and look forward to working with you over the next year to amend the guidelines in 
ways that increase the accuracy and flexibility of the Sentencing Guidelines. 

Sincerely, 

Stewart 11/ 
President 

Mary Price 
General Counsel 
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l. lNTRODllCTION 

Congress has made signiticant progress toward ensuring equal treatment under the 

law for all citizens through the years by passing acts like: the Civil Rights Act of 1964, 

the Voting Rights Act of 1965 and the Fair Housing Act in 1968. But while these acts 

improved treatment of minorities- in our civil justice system, the criminal justice system 

has strayed . from these ideals by the unequal treatment of minorities. Today 

approximately 2 million Americans - two-thirds of them African American or Latino -

sit in a prison or jail cell.1 Black and Latino Americans face ·disproportionate targeting by 

police and law enforcement officials as well as biased decisions made by prosecutors and 

the courts. The unequal treatment of minorities has lead to a surge in the prison 

that is predominantly black and Latino. Both laws and systemic practices, 

such as mandatory sentencing and racial profiling, have . lead to the disproportionate 
. . 

numbers of minorities in the criminal justice system. Specifically the disparate impact of 

drug laws on the Latino cormnunity has lead to growing incarceration rates. 

The· 2000 census shows that Latinos comprise 12.5 % of the population in the 

U.S., according to the ·sentencing Conunission's own data, Latitios accounted for 

43% of the total drug offenders in 2000. Of those, 50.8%· were convict_ed for possession 

or trafficking of powder cocaine and 90/o crack cocaine. The fact that Latinos and 

other racial and ethnic minorities are disproportionately affected by sentencing policies is 

not indicative of minorities committing more drug crimes or the community using drugs 

at a higher rate. According the Commission,s own report in 1995, 75% of whites used 

cocaine once in the reporting year compared to 1 00/o of Latinos who used cocaine during 

1 Leadership Conference on Civil Rights. "Justice on Trial: Racial Disparities in the American Criminal 
Justice System: · 2000. 

[ics] 



the reponing year. o of \vhites used crack once in the reponing year compared to 10% 

of Latinos who used crack once in the reporting year. What the numbers demonstrate is 

that the Latino community is more prone to being the victim of racial profiling, when we 

are targeted more for drug crimes and, therefore, our incarceration rates for drug crimes 

are higher. 

These comments review MALDEF' s background, summarize some of the racial 

disparities in the criminal justice system and provide recommendations on penalties for 

crack coCaine versus powder cocaine offenders. 

n. BACKGROUND ON MALDEF'S WORK ON CRIMINAL JUSTICE ISSUES 

Since 1968,- MALDEF has challenged inequality for Latinos and other minorities. 

In recent both regionally and on the national leveL it bas focused more of its 

resources on monitoring and responding· to a host of evolving criminal justice issues, 

including the practice of profiling. MALDEF has spoken out in courts, the public 

policy arena, and the community to combat civil rights abuses by the criminal justice · 
. . . 

.. system: In addition to -reallocating staff resources to respond to racial profiling, MAIDEF 
. . 

is also confronting issues related to detention, access to language rights and related areas 

that deal with intersection of civil rights and immigration law. MALDEF's expanding 

efforts in the area of criminal justice also include addressing ·the disparity of access to 

quality legal counsel for indigent, moStly minority, clients and the adverse impact that 

ultimately affects minorities in sentencing outcomes and ultimately. cases of the death 

penalty. 

·. 

2 
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national public policy office in Washington. D.C has been extremely 

active over the past year providing testimony to policymakers and working in coalition 

with diverse civil rights and criminal justice advocates to promote equal access and 

protection for Latinos and other minorities. 

Characteristics of ethnicity, immigration status, language and relative 

youthfulness are used against many Latinos by law enforcement and the legal system. 

The practice of racial profiling, for example, is often carried out against Latinos as a 

result of suspicions about their immigration status. As a result, unlawful partnerships 

between local law enforcement and federal agents are commonplace. We are also 

concerned about the treatment of Latinos at the U.S.-Mexico border where it is 

considered acceptable to target Latinos simply by their ethnicity and where civil rights 

violations are common. Even in the interior of the country, it is common to use Latino 

ethnicity as an indicator of unlawful status in the country in the case of workplace raids . . 

For example, racial profiling is used to determine which industries to target. Across the 

nation, ninety percent of those subjected to INS enforcement actions are Latinos, even 

though Laf:inos constitute 6()0/o of all undocumented persons in the U.S. 2 

MALDEF seekS to establish national models through its direct responses in each 

of its regional oflices. In Los Angeles, for example, in response to an incident involving 

the wrongful arrest of an elderly Korean-speaking man, MALDEF was a leading 

participant in a task force to provide to the Los Angeles Police Department 

recommendations and guidelines for services to non-English speakers in the areas of 

) Leadership Conference on Civil Rights. ''Justice on TriaJ : Racial Disparities in the American Criminal 
Justice System." 2000 . 

3 
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training. hiring. promotions. personnel. development. management and community 

involvement. 

MALDEF worked closely with the ACLU, NAACP. LULAC. and other groups to 

educate Texas state lawmakers on the importance of policies to prohibit racial profiling. 

As a result, a bill was drafted and signed into law in June 200 1 requiring local law 

enforcement departments to establish policies prohibiting racial profiling and to collect 

data and report on traffic stops and other police actions as a way of monitoring and 

holding police departments accountable in this area. MALDEF is also a member of the 

Citizen,s Advisory Group to the San Antonio Police Department (SAPO) working to 

develop the SAPD,s bias prevention program. This includes developing the· policy and 
. . 

monitoring mechanisms that will the new state law. This local model may be 

utilized statewide. 

MALDEF also filed litigation in fedCrat court in March 2001 on behalf of Latino 

plaintiffs in Rogers, Arkansas against the city and police department for alleged racial 

profiling (Lopez v. 9ity of Rogers. Arkansas). At issue is whether the Rogers police 

. .... --department has been targeting.Latinos .for improper·interrogatioit into their immigration 
. . . 

status and documentation, in violation of the: Fourth and Fourteenth Amendments, and 

whether this part of a policy, practice,. or custom of ·trying to enforce federal.· 

immigration law outside of their local authority. 

Unique to other civil rights organizations, MALDEF combines advocacy, 

educational outreach and litigation strategies to achieve macroeconomic social 

Its work in the area of criminal justice will continue to utilize this comprehensive 

strategy. For example, MALDEF recently helped to organize a border community on the 

• 
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colonia of El Cenizo 10 establish its first human rights commission. This effort has 

enabled community members to bring cases of racial profiling by the INS and local law 

enforcement and other misconduct to the attention of MALDEF and other civil rights 

defenders who are now considering legal action. 

MALDEF is active in Washington educating policyrnakers and providing training 

to other organizations on racial profiling and other criminal justices issues. Last year at a 

conference of the National Council ofLa Raza, MALDEF conducted a training workshop 

entitled, "Crime and Punishment: Nuestra Gente and the Criminal System." 

MALDEF also participated in a workshop at the National Association of Hispanic 

Journalists entitled, "Racial Profiling- In the Southwest, It's Black and Brown: Battles on 

;the Frontline." MALDEF staff has promoted the merits of policy to. officially 

prohibit racial profiling and have asked lawmakers to enact the End of Racial Profiling 

Act of 2001. MALDEF has also participated in discussions to ensure that civil rights ·in 

the criminal justice and.immigration areas are not compromised due to misguided actionS 

after the terrorist attacks of September 11. 

Because of MALDEF' s increasing interest in criminal justice issues, we 

appreciate the opportunity to provide comments to the U.S. Sentencing Commission. 

m. BACKGROUND ON THE ISSUE OF RACIAL DISPARITIES IN THE 

CRIMINAL JUSTICE SYSTEM 

Racial disparity exists when the proportion of a raciaVetlmic group is greater than 

the proportion of such groups in the general population. For example, Latinos constitute 

I 8% of the prison population and 16% of the jail population, compared to their 12% 



share of the overall population. Latinos face a criminal justice system plagued with 

discrimination and prejudice from the moment they are arrested. In many cases it is racial 

profiling which triggered an arrest. but racial profiling is just a small piece of a large 

puzzle in the criminal justice system. Racial profiling gets the ball rolling, but it is the 

decision to prosecute that lands many Latinos in jail cells and in prison. The prosecutorial 

decision to bring charges in federal, rather than state. court is demonstrated by statistics 

on crack cocaine prosecutions. 
. . 

The decision of whether to prosecute a drug case in federal court has important 

consequences for the defendant because federal sentences are notoriously harsher than 

state sentences. Federal parole was abolished in 1987, and federal drug convictions 

frequently result in lengthy, mandatocy sentences: -According to the United States 

Sentencing Commission, federal courts· in 1990 sentenced drug traffickers to an average 

of 84 months in prisOn, without possibility of parole. By contrast, state courtS in 198S 

sentenced drug traffickers to an average maximum sentence of 66 monthS, resulting in an 

average time served of only 20 months. 3 

· Mandatocy sentencing laws establish a minimum penalty that the judge must' 

impose if the defendant is convicted of· particular provisions of the criminal code. 

Mandatory sentC?ncing laws are generally premised on the· view that the punishment and 

incapacitation, not rehabilitation, is the goal of the criminal justice system." 

In- 1986 Congress enacted harsh mandatory minimum penalties for 

crack cocaine offenses. From 1988-1994, hundreds of blacks and Latinos - but no whites 

• 

.' 

•• 

3 United States Sentencing Commission. Special Report to Congress: Cocaine and Federal Sentencmg 
Policy (February l995), p. 138 and nn. 186-188. 

Leadership Conference on Civil Rights. "Justice on Trial: Racia l Disparities in the American Criminal • 
Justice System." 2000. 
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- were prosecuted by the United States Attorney's office with jurisdiction over Los 

Angeles County and six surrounding counties. 5 The absence of white crack defendants in 

federal coun could not be ascribed to a lack of whites engaged in such conduct: during 

the 1986-1 994 period, several hundred whites were prosecuted in California state court 

for crack offenses. 6 

The changing face of the U.S. prison population is due in large part to the war on 

drugs: In 1985, the number of whites imprisoned in the state system actually exceeded 

the number of blacks. Between 1985 and 1995, ·while the number of white drug offenders 

in state prisons increased by 300%, the number of similarly situated black-drug offenders 

increased by 7000,(o, such that there are more than 50% more black drug offenders in the 

state system than white drug offenders.7 As of 1991, 33% of an Latino state prison 

inmates, and 25% of all black state prison innlates, were serving time for drug crimes, as 

com.i>ared to only 12% of all white irunates. Minorities are disproportionately 

disadvantaged by the current drug policies. 

Currently a conviction for possession of five grams of crack cocaine triggers a 

mandatory minimum sentence, while it takes 500 grams of powder cocaine 

possession to get the same sentence. While· .possession of 50 grams of crack cocaine 

triggers a mandatory· minimum sentence, the law requires -possession of 5,000 

grams of powder cocaine to trigger the same sentence. Despite the fact that Latinos are no 

more likely than other groups to use illegal drugs, Latinos are more likely ·to be arrested. 

Once convicted, Latinos do not receive lighter sentences, -even though the majority of 

s Dan Weikel, "W;n on Crack Targets Minorities Over Whites." Los Angeles Times. May 21, 1995. p. A 1. 
, !d. 
' Leadership Conference on Civil Rights. ·'Justice on Trial: Racial Disparities in the American Criminal 
Justice System.'' 2000. 
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Latino offenders have · no criminal history. Such sentencing disparities affect minority 

populations, including Latinos, the most. 

• Latino and Black federal defendants were more likely than white 

defendants to be charged wi.th drug offenses. In 1996 .. -16.3% of Latino · 

defendants and -17.9% of Black defendmits were charged with ctrug 

offenses iri U.S. district courts, compared to 29.4% of white defendants 

(FPR&D/ 

• Latino defendants are about one-third as likely · as non-Latino defendants 

to be released before trial. In 1999, 22.7% of lAtino defendants were . · ·' 

released before trial, compared to 63.1% ofnon-IAtino defendants (CFJS) 

• Latino defendants had less extensive criminal hiStories than white 

• 

defendants. In 1996, 56.6% of Latino 'defendants, compared to 60.5% of •• white· had been arrested on at least one prior occasion. 

According to the Commission's most recent statistics, in fiscal year 2000, 93.7% 

of those convicted for federal crack distribution offenses Wt?fe Black or Latino and only 

5.6% were white. Although those figures. not changed that much in the past decade; 
. . . 

the racial makeup of powder cocaine defendants has. In 1992, almost one third of.those 

convicted of federat powder cocaine distribution were white, while 27% were Black and 

Latino. By 2000 the percentage of white powder cocaine defendants·had .dropped to 

17.8% while the of Black powder cocaine defendants had increased to 30.5% 

8 All the data in this section is attributed to the following sources: Compendium of Federal Justice 
Statistics. 1999, Washington. D.C.: U.S. Department of Justice, May 2000 (CFJS,) Correctional 
Populations in the United States, 1997, Washington, D.C.: U.S. Department of Justice, November 2000 
(CP,) and Federal Pretrial Release and Detention, 1996, Washington. D.C.: U.S. Department of Justice, 
February 1999 (FPR&D.) • 
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and the percentage of Latino powder cocaine defendants had increased to 50.8%. In sum, 

by 2000, 81% of the tederaJ powder cocaine defendants were minorities. 9 

During the mid-1990's Congress and many states adopted "3 strikes, you're out" 

laws. Under these statues, defendants with two prior criminal convictions can be 

sentenced to life in prison, even if their third "strike" is for relatively minor conduct. 

Once the "3 strike" statute is invoked, there is often nothing a judge can do to amend the 

harsh punishment that the legislature has authorized the prosecutor to demand. 

The result of mandatory sentencing combined with the "3 strikes, you're out" 

statute has resulted in the increase of the prison population system. The chances of 

receiving a prison sentence after being arrested for a drug offense increased by 447%s 

between 1980 and 1992. The number of state prison drug sentences between 1985-19?5 

· increased 331%, and represented more than half of the increase in state sentences 

meted out during that period. 10 The choice of legislatures to lengthen drug sentences, 

combined with drug enforcement tactics, has had a disproportionate impact on America's 

minorities. 

The disproportionate effect of the war on drugs on minorities' results from three 

factors: first, more arrests of minorities for drug crimes; second, overall increases in the 

severity of drug_ sentences over the past 20 years; and third, harsher treatment of those 

minority arrestees as compared to white drug crime arrestees. 

The next section deals specifically with concerns and recommendations on the 

crack versus powder cocaine disparities in sentencing . 

. , Testimony of Wade Henderson before the U.S. Sentencing Commission, Leadership Conference on Civil 
Rights. February 25, 2002 . 
ICJ /d. 
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fV. RECOMMENDATIONS 

Currently. a conviction for possessing five grams of crack cocaine triggers a five- • 

year mandatory minimum while it takes 500 grams of powder ·cocaine 

possession to trigger the same sentence. Possession of 50 grams of powder cocaine 

triggers a 10-year mandatory minimum sentence; the law requires possession of 5,000 

grams of powder cocaine to trigger the same sentence. MALDEF believes that the 

disparity between. crack cocaine and powder cocaine has a discriminatory effect on 

· minorities, including Latinos. 

We share the three areas of outlined iii the Proposed Amendments to the . · 

Sentencing Guidelines. The extremely harsh penalties for possession of small amounts of 

crack cocaine does not · serve to differentiate those offenders who are gqilty of mere 

versus. those offenders who engage in aggravating conduct. To the e,qent that 

the Drug Quantity Table takeS into accoimt aggravating conduct, an appropriate response . • 

to this .concern would be to reduce the penalties based solely on quantity of crack cocaine 

possessed. If offenders engage in aggravating conduct, sentencing enhancements could 

be added. Part of the original. reason for such heavy penalties in the 1990's was that it 

. was assumed that crack cocaine was always accompanied by possession of anns and/or 

violent conduct,· but this is not always the case. ,.. 
we agree that, in general, the statutory penalty structure of the Sentencing 

Guidelines for most drug offenses is designed to give a sentence to a serious drug-

trafficker, arid a sentence to a major dJ:ug-trafficker. This is not the .structure 

underlying the penalties for possessing .5 grams of crack cocaine and 50 grams of crack 

10 • 
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cocame. ( n order to meet the general framework for statutory penalties for drug offenses, 

the amounts that trigger 5-year and I 0-year penalties should be substantially increased. 

Third, MALDEF also strongly agrees that the current disparity between the 

penalties for crack cocaine and powder cocaine results in an unacceptable racial disparity 

in which blacks and Latinos are sentenced to much longer sentences than white offenders 

for the drug of cocaine. In order to reduce the racial disparity, the trigger amount ratio of 

l 00: 1 must be substantially reduced if not equalized. 

The. Sentencing Commission asks for comments in three areas: I) whether the 

current ·penalty structure for crack offenses is appropriate; 2) whether the I 00: 1 drug 

quantity ratio is appropriate, or whether some other alternative is appropriate; and 3) 

whether penalties for crack cocaine should be more severe, less severe, or equal to 

penalties for heroin or methamphetamine. At this time, based on our resources, we will 

address the first two questions. We do not have the expertise to address the third 

question currently. 

In light of the foregoing concerns, MALDEF recommends that the ratio of 100: 1 

in the disparity in sentencing for powder cocaine versus crack cocaine be equalized as 

much as possible. While we realize that Congress has specifically requested that the U.S. 

Sentencing Commission not return with their 1995 recommendation to equalize the ratio, 

all the data suggest that the ratio should be reduced as close to 1: 1 as possible. MALDEF 

specifically recommends the following to the U.S. Sentencing Commission: 

A. Raise the crack threshold and maintain the powder threshold. Possession of 

crack cocaine should not result in a five-year mandatory sentence, especially when 



. .. .... : ..... ; .. .. ... .. 

simple possession of powder cocaine by first time offenders is considered a rrusdemeanor 

punishable by no more than one year in prison. The average sentence for crack cocaine is 
·. 

l 0 yrs. , 52% longer .than the ·average powder cocaine sentence. According to the DEA, 

500 grams of powder cocaine has a street value of approximately $20,000. An individual. 

who deals in $30,000 or more is considered a serious drug dealer. The DEA says that 5 

grams of crack is worth a few hundred dollars at most,. and its sale is characteristic of a 

street dealer, and yet the low level dealer is getting just as harsh a sentence as 

the serious drug dealer. There is no reason for crack sentences to be so much higher. 

B. Resist proposals that would lower the powder thresholds. MALDEF believes 

that lowering the . powder thresholds would have a negative impact on the Latino 

conununity, especially because already 50.8% of fe<leral powder cocaine defendants are 

• 

Latino. Because so many of the defendants charged with powder cocaine offenses are . . • 

minorities, lowering the threshold would simply exacerbate racial disparity even further. 

C. Find alternatives to incarceration for first time, · non-violent offenders. 

Penalties for crack cocaine should not bt: more severe, especially when the Journal of 

American Medical 1996··.concluded . that the physiological and 

effects of cocaine are. simi1M regardless: of its fonn. ·so··if world recognizes 

that crack cocaine is no more harmful than powder cocaine, the courts should also 

recognize this and not make penalties more severe-for· crack cocaine. ImprisOning low-

. level crack dealers for long periods of time does nothing except to drain the resources of 

the Bureau of Prisons. Many of those convicted of crack cocaine possession are for the 

most part non-violent offenders who in many cases are drug addicts. 

12 
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V. CONCLUSION 

MALDEF has provided · comments for the first time to the U.S. Sentencing 

Commission. Our involvement in this area is a recognition that the status of Latinos in 

the criminal justice system has reached an emergency situation. As a national civil rights 

organization, we can no longer ignore the civil rights implications of our federal criminal 

laws on the Latino community. In these comments, we reviewed how much ofthe work. 

of MALDEF has focused on the front-end issue that first brings Latinos· into the criminal 

justice and immigration legal system - racial profiling. We also realize, however, that in 

order to address the racial disparities in our justice system, we must also address the 

racial implications of all the stages of the decisions that lead to incarceration, including 

sentencing guidelines and practices. In these comments, we specifically focused on the 

racial implication of the wide disparity in sentencing between those who .violate crack 

cocaine Jaws versus powder cocaine. In both cases, · Latinos are disproportionately 

targeted and prosecuted. In order to address the disparities that result from mandatory 

minimums in this area, we specifically recommended that the amount of crack cocaine 

that triggers 5- and 1 0-year sentences must be substantially increased; however, it would 

be a mistake to·lower the"amounts that trigger the 5- and 1 0-year sentences for powder 

cocaine since already Latinos are disproportionately represented among offenders in that 

category as well. We look to establishing a working relationship with the U.S. 

Sentencing Commission on the sentencing issues in these comments but also on other 

sentencing issues that affect the ever-growing Latino population that is entering the 

federal criminal justice system . 
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As President of the International Association of Chiefs of Police, I am Writing to express • 
my gratit\lde for your invitation to appear before the U.S. Sentencing Commission to 
discuss proposed amendments to the current sentencing guidelines. Unfortunately, I will 
be attending the IACP's 19th European Executive Policing Confei'ence in Budapest. 
H\Dlg:ary and therefore unable to appear in person. 

However, I would like to take this opportUnity to sh8l'C my views on the ClttreD1 
sentencing guidelines for crack and powdered cocaine. For over thirty years, I bave 
served as a law enforcement officer, executive and police chief in the Metropolhan 
Miami area. · During that time, I have repeatedly witneSsed the devastation and hotror 
suffered by families and communities as a result of the sale and use of crack and 
PoWdered cocaine. · · 

Both of these illegal substances are closely assOciated with crime, death and 
destruction. and therefore., individuals who participate m the sale or usc of these .chugs 
should be punished to :fullest extent of the law. However. federal law mandates a 
minimum sentence of five yean for first-time possession of more than 5 grams of crack,· 
but allows probation for possession of the same quantity of powder cocaine. It takes 
possession of 500 grams of cocaine to trigger the same 5-year mandatory 
minimum sentence. As a result of the· 100 to 1 ratio between. crack and powdered 
cocaine, concerns have been raised over a seeming disparity in the penalties for ctaek and 
powderro cocaine. · 
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While I understand these concerns .. I do not believe that the Sentencing Commission 
should take any steps that would weaken the existing penalties for possession and sale of 
crack cocaine. Rather, it is my belief that the cwrent threshold limits for powdered 
cocaine-should be reduced so that they more closely track those for crack cocaine. In this 
fashion, the commission would achieve the goal of reducing or eliminating any disparity 
between crack and powdered cocaine. while at the same time ensuring that those who 

. participate in the sale and use of these illegal narcotics are penalized in a manner 
appropriate to the crime they commit · 

Once again, I appreciate tho opportunity to provide the Commission with my views on 
this important issue. Please contact me if you have any questions. · 

Thank ·you for your attention to this matter. 

Sincerely,· 

William B. Berger 
President 
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I. 1:'-JTIHHHiCTIO!'\ 

rhe 1'!:\:\CP lkknse and Educational Fund. Inc. ( .. LOF") t\.'Spcctrully submits 

these Comments in response 10 the Commission ·s for public comment regarding 

amendments lo the U.S. Sentencing Guidelines thai apply in cocaine base cases. LDF bclic,·es 

the current Guide lines concerning crack cocaine sentencing require fundamentally unfair 

sentences and <1rc in need of significant reform. 

LDF was founded in 1940 and is the nation's oldest civil rights law finn. Since its 

founding, LDF has identified and challenged racial bias in numerous facets of the criminal 

justice system. Our efforts in the 1950s and 1960s resulted in the end of the exclusion of African 

Americans and other minorities from jury rolls were largely successful; similar efforts in the 

1970s and 1980s to integrate southern police and corrections staffs were also successful. Today, 

despite significant progress, racial bias continues to infect many discretionary acts within the 

criminal justice system. 

We believe the explosion in the incarceration rates for non-violent drug offenders and the 

disproportionate effect the drug laws have on African Americans and other minorities require 

immediate attention and reform. Many African Americans view the crack-powder cocaine 

sentencing disparity as a prime example of the continued disct:iminatorytreatment of 

minority citizens. The Commission acknowledged these views in 1995, when it proposed 

changes in the Guidelines' treatment of crack cocaine offenses. But Congress rejected the 

proposals by passing Pub. L. 104-38, which reiterated, in part, that offenses involving equal 

weights of crack and powder cocaine are not to be considered deserving of equal punishment 

LDF submits that the congressional climate bas changed since 1995. Increasing numbers of· 

legislators of diverse ideological beliefs have become wary of this costly and draconian 

sentencing regime. 1 Consequently, we hope that Congress will, in 2002, adopt a 

recommendation of rational reform to rectify this egregious racial disparity. 

II. SENTENCING IN COCAINE BASE CASES 

LDF is deeply troubled by the current federal sentencing-regime;· particularly as it applies 

to crack cocaine offenses, for a number of related reasons . 

1 
S1'1'. 1• S. JX74, tlu.: Drug Sc.:ntcnc.: mg Hd"orrn Ac.: l of200 1. sponsored hy Senators Jeff Sessions (R-AJ.) 

and Orrin I latch (I{ lJT). am1ed al rcdw.;mg the.: crack-powder coca1nc.: sc.:nlcncing dispanty. 



:\. The Existing System Is I rr:t tional 

Tlh.: criminal Ia\\' and sentencing guidelines currently as blum instruments 

that prc,·cnt rai r and proportiotral sentences. They impose stiff mandatory minimums and high 

offense IC\'ciS for relatively small amounts of crack. The cun·ent penal ty structure does not 

adequately differentiate between crack offenders who engage in aggra,·ati ng conduct and those 

who do not; instead, it treats every crack offender equally an.d disproportionately harshly. Under 

the cutTent regime, a person convicted of possession with intent to distribute fifty grams or more 

of crack cocaine must be sentenced to no less than ten years in prison. By contrast, a person must 

be convicted of possession with intent to distribute at least 5,000 grams 9f powder cocaine to be 

subject to the same sentence- a I 00:1 ratio in tenns of intensity of punishment. 2 Moreover, a 

person caught merely possessing one to five grams of crack cocaine is subject to a mandatory 

minimum sentence of five years in prison.3 Crack cocaine is the only drug for which there. exists 

a mandatory minimum penalty for a first offense of simple possession.• ·Tiris penalty structure 

irrationally overstates the drug trafficking function of crack offenders, by subjecting low level 

traffickers to penalties designed for individuals higher on the distribution chain. 

Congress' original rationale for treating crack cocaine differently from powder cocaine 

was, in large part, that the former was perceived to be Qften directly linked to criminal violence. 

If this is true, then the Commission may wish to assess whether the punishments provided for 

violent conduct are adequate. However, it should not continue to treat every crack cocaine 

• 

offender as violent and meriting an often exceedingly long prison sentence. The Guidelines . • 

should be reformed so that they depend less on the name or quantity of the drug allegedly sold 

and more adequately reflect the aggravating and mitigating conduct 

B. The Current Sentencing System Has a Disprop.ortionate Racial Impact 

One certain result of our current sentencing scheme and law enforcement's disparate 

targeting of communities of color has been that our prisons are filled with African Americans . 

who are serving excessively long sentences at far higher numbers than whites. At no prior time in 

American history·- including the darkest days of Jim Crow- have such a large number of 

-.... ··· ·minority offenders, many of whom have committed no violent crime, been incarcerated pursuant .. 

to such long sentences. Of drug offenders admitted to federal prison, 59 percent of all irumites 

are confined for drug offenses.5 Though African Americans comprise only 12% of the national 

2 See USSG 201.1 (Drug Quantity Table). 

3 See the USSC Drug Quantity Table, USSG 2D 1.1, and the USSC Sentencing Table at 

<www. ussc.govnoo I guid/Sentntab.pdt>. 
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populati{)tl. a:; l)r 191)(). they made up 39"nofthc lcdcr;ll priSl)ll !Wpulation.c· t\nd tlwugh the 

\)r users arc" hite.' nearl y 90 percent or o iTcntkrs com·i..:t cd in kdcral 

court for crack cocaine distribution arc African In 1996. -t7.9% of .-\fric;m ,\mcrican 

defendants and -t().3'1o of Hispanic defendants were charged \\'ith drug offenses in U.S. district 

courts, compared to 29.4% of\\'h ite dcfendants.'1 All of this adds up to ooc final. deeply 

disturbing statistic: African American males have a 29% chance of serving time in prison at some 

point in their lives; Hispanic males have a 16% chance; white males have a 4% chance. 10 

The irony in these statistics is that the federal sentencing guidelines were adopted in 1987 

ostensibly to bolster public confidence by creating a more uniform sentencing structure to 

eliminate disparity and lend the criminal justice system an air of neutrality. Instead, the current 

scheme has ensured racial inequity the likes of which our prison system has never before 

witnessed and seriously undermined the crim!naljustice system's legitimacy in the eyes of many. 

The War on Drugs has become known as the War on People of Color, not only among 

disadvantaged, marginalized communities of color, but also among mainstream journalists and 

politicians. 11 This disproportionate representation leads many African Americans to view such 

sentencing laws12 and their enforcement as a prime example of the ways in which the criminal 

justice system treats blacks more harshly. The cocaine base.sentencing scheme fw1hers the 

perception that the government, through the criminal justice unfairly targets the most 

disadvantaged communities, seeking to lock up nonviolent women and men of color for periods 

oftime that are unthinkable in other developed nations and in most white communities in this 

· count:Iy. The injustice of the current scheme promotes a mistrust of government 

6 Characteristics of Federal Prisoners, Sourcebook of Criminal Justice Statistics, 524, Washiitgton D.C.: 

Bureau of Justice Statistics, U.S. Dept of Justice, 2001. 

7In the mid-1990s, the United States Sentencing Commission estimated that 65% of crack users were 

white. See United State3 v. Armstrong, 517 U.S. 456, 479 (1996) (Stevens, J., dissenting) (citing Special Report to 

Congress: Cocaine and Federal Sentencing Policy, 39, 161: United States Sentencing Comm'n, 1995). 

1 Cocaine and Federal Sentencing Policy, 8, Washington, D.C.: United States Sentencing Conun'n, 1997. 

9 Federal Pretrial Release and Detention, 1996, Washington, D.C.: U.S. Dep't of Justice, Feb. 1999. 

10 See <www.sentencingproject.orglbrieflpub1035.pdf.> (citing the Bureau of Justice Statistics, U.S. Dept 

of Justice). 

11 See "Waters sees racism in war on drugs," Santa Fe New Mexican, June i, 200 I at A3 (U.S. Rep. 

Maxine Waters, D-CA, states that the national war on drugs has created an 'apartheid' in the United States); Jack 

VanNoord, "Long past time to wage war on War on Drugs," Chicago Daily Herald, March 2 1, 200 I, at 12; Ryan 

Friel, "War on drugs undermines justice and common sense," University Wire, Oct. 31, 2000; William R. Macklin, 

"Justice system riddled with racial, ethn ic bias, studies say," Philadelphia Inquirer, May 7, 2000 in Domestic New-;. 

12 (• 2 
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The impact of the cocaine base sentencing scheme ripples beyond the published ligures of 

the federal prislm population. People of collH. who arc non,·iolcnt. ollen minor. l' llcndcrs arc 

spending their most producti,·c years locked away. in prisons that ofl\:-r lillie preparation for a life 

l' ll the outside. 

Further, the racial impact of cocaine base sentencing has a de,·astating effect on 
famil ies. From 1996 through 2000, LDF represented Kemba Smith, a young mother who 
received a 24 Yz year federal sentence for her minor role in a cocaine Kemba 's 
experience exemplifies not only the many harms current sentencing laws impose upon prisoners 
who are overwhelmingly people of color, but also .upon· their famil ies and communities. Even 
though Ms. Smith committed a series of minor criminal acts at the behest of a severely abusive 

boyfriend, she was separated from her son; for six years. Many studies confirm that 
children of prisoners run a high risk themselves.1s Ms.- Smith was 
fortunate to have parents who had some means to support her son and work·toward her release. 
Nevertheless, the Smiths were forced to spend all their savings, cash in retirement funds, twice 
file for bankruptcy, and assume the day to day parenting of Armani. Though Ms. Smith received 
her excessive sentence as a result of conspiracy laws, countless numbers of crack coCaine 
offenders are sitting in prison with life sentences, triggering the same collateral consequences on 
their families and communities.16 Out of the 1.5 Iirlnor children who had a parent 
incarcerated in 1999, African American children were nearly nine times more likely to have a 
parent incarcerated than white children. Latino children were three times more likely to have a 
parent incarcerated than white children. 17 Thus, the cocaine base sentencing scheme, far 
disproportionate to most underlying nonviolent offenses, exacts enormous eost.s not only from . 
the but also from their children and loved ones. By incarcerating individuals, wh<;> often 
are parents of young for excessive periods of time, the current cocaine base sentencing 
regime corrodes the human and social capital of communities that are already disadvantaged. 

13 As of 1996, 3'7% of women offenders had been convicted ofa·drug offense, compared to 22% of men, 

and two-thirds have cb:ildren under 18. S ee Prisoners in 1997, 11, Washington, D.C.: Bureau of Justice Statistics, 

U.S. Pept of Justice, 1998. 

•• One factor that contributed to Ms. Smith's lengthy sentence was that she was held accountable for crack, 

as opposed to powder, cocaine. 

15 See D. Jolmston and Gabel, Incarcerated Parents, 1995; D. Johnston,lntergenerational/ncarceration, 

Pasedena, CA: Pacific Oaks Center for Children of Incarcerated Parents, 1993; D. Jolmston, Children of Offenders, 

Pasadena, CA: Pacific Oaks Center for Children oflncarcerated Parents, 1992; D. Johnston, Jailed Mothers, · 

Pasedena, CA: Pacific Oaks Center for Children Of Incarcerated Parents, 1991 . -

16 Today, Ms. Smith is out o f prison and living with her family. She was fortunate enough to have been 

granted clemency by President Clinton in December, 2000. Obviously, thousands of women and men in her 

situation remain in prison today. 

• 

• 

17 C.J. Mumola , lnc:orcerutc.:d Porc.:nt.v am/ 71tc.:ir C!tildrc.:n, Washington, D.C.: Bureau o f Justice Statistics, • 

U.S . Dept. o f Justice, Aug. 2000. 
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Rather than deter crime. the sentencing guidelines may. if anything. contribute to higher crime 
· 

C'. Lowering the Powder Threshold Is Not ·the Answe r 

Some federal legislators have proposed lowering the powder cocaine threshold to 

"netltralize" complaints of racism in the excessive sentences meted out almost exclusively to 

African American defendants for crack cocaine offenses. This is not the answer. First, such a 

proposal would actually increase the number of non-violent African Americans and Hispanics 

sentenced to prison. This would certainly occur because the crack cocaine quantity threshold 

would remain the same and there is no reason to believe that the disproportionately high number 

of African Americans sentenced under this provision would change . . Moreover, while two-thirds 

·of federal cocaine powder defendants are white; the vast majority of this group are ethnically 

Hispanic. Overall, account for 48% of powder cocaine defendants, Aftican Americans 

for 30%, and non-Hispanic whites for 21%.19 As is true for African Americans, law enforcement 

priorities explain almost exclusively the disparities for Hispanics. Although it is not the role of 

the Sentencing Commission to make policing fairer, the impact of law enforcement priorities on 

who gets arrested for drug offenses cannot be overstated.20 Lowering the powder cocaine 

threshold would simply add to the racial disparity in 

Second, powder sentences are four and a halftimes more severe than they were in-1970, 

and a Sentencing Commission survey found that neither law enforcement nor the public finds 

them too "soft."21 Indeed, the Conunission's Chainnan testified in 1995 that existing powder 

sentences are "quite harsh," and that raising them as an alternative to lowering crack sentences 

"could distort this sensible structure [that t.argets upper-level dealers] and result in application of 

the mandatorj minimums to defendants at lower culpability levels. "22 There is thus no 

justification for raising powder sentences. 

18 See supra note 8. 

19Drug Briefing, January 2002, United States Sentencing Conunission. 

20 Michael Toruy provides an excellent explanation of why urban police departments often focus on 

disadvantaged minority neighborhoods in combating the trade in illegal narcotics in Malign Neglect: Race, Crime, 

and Punishment in America, I 05-06 ( 1995). 

21 Special Report to Congress: Cocaine and Federal Sentencing Policy, 39, 161: United States Sentencing 

Comm'n, 1995 . 
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D. History Repeats Itself, but T his Time the Human and Economic Costs Arc 

Too Great 

6 

The Wa.r on Drugs that began in the mid-1980s is not the first drug war that has been 
fought largely at the expense, and based on stereotypes, of racial minorities. Prior to the civil 

rights era, Congress repeatedly imposed severe criminal sanctions on addictive substances as 
soon as they became popular with minorities.23 For examples, one need only trace the history of 
the 1909 Smoking Opium Exclusion Act,24 the Harrison Act of 1914,25 and the Marijuana Tax 
Act of 1937.26 But when cocaine became a celebrated drug ofthe rich and famous in the 1970s 
and early 1980s, no new drug laws were enacted to further criminalize or penalize cocaine 

possession. As numerous historians have documented, and as Judge Clyde S. Cahill found in 
United States v. Clary, 846 F.Supp 768, :776 (E.D. Mo. 1994), "Almost every major drug has · 

been, at various times in America's history, treated as a· threat to the survival of America by 
some minority segment of society." 

The cocaine base sentencing guidelines are yet another phase of this long history, though 
this most recent phase has incurred far greater costs. Crack cocaine sentencing bears significant 

responsibility for the of the prison population since 1980 and a soaring 
incarceration rate, the highest among western democracies. The disparate impact of the crack 
cocaine sentencing guidelines are, combined with racially-targeted policing, responsible for 

such jarring statistics as the fact that blacks are incarcerated at 8.2 times the rate ofwhites.27 

Nonviolent drug offenders of color are robbed of years during the prime of their lives in prison 
over long periods of time. Moreover, guarding, housing, feeding, and caring for all these 
prisoners costs a great deal, and drains away funding from other more _productive and certainly 

23 United States v. Clary, 846 F.Supp 768, 774 (E. D. Mo. 1994) (citing expert witness testimony by Dr. 

David Courtwright. Def. Ex. 3(b)-3(g)), rev'd., 34 F.3d 709 (8111 Cir. 1994). 

and outright hostility" toward Chinese coupled with the concern that opiwn smoking was 

spreading to the upper classes.contributed to the passage of these .laws. David Musto, The American Disease: 

Origins of Narcotic Control, 65 ( 1987). 

25 This was the first federal law to prohibit distribution of cocaine and heroin and was passed after media 

accounts depicted heroin-addicted black prostitutes and criminals in the cities. See David Musto, America's First 

Cocaine Epidemic, The Wilson Quarterly, Summer 1989. The author of the Act, Representative Francis Harrison; 

moved to include coca leaves in the bill "since [the leaves) make Coca-Cola and Pepsi-Cola and all those things are 

sold to Negroes all over the South." Supra note 11, 46. . 

26 Using the media as his forum, Hany J. Anslinger, then the Corrunissioner of the Treasury Department's 

Bureau of Narcotics, graphically depicted the alleged violence which he alleged resulted from marijuana use. 

quoted in The War, citing Lany Solomon, Reefer Madness: A History of Marijuana in America, Indianapolis: 

Dobbs-Merrill, 1979, 34. 

• 

• 

21See I Iuman Rights Watch, Punishment and Prejudice: Racial Disparities in tire War on Drugs, Vol. 12, 

No.2, May 2000. • 
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• more successfu l programs. Typical estimates of the average annual cost of holding one prisoner 
range from $ 20,000 to$ 30,000. Typical estimates of the cost of building new prisons, 
depending on climate and security level, range from $ 50,000 to $ 200,000 per prisoner. 28 

• 

• 

By failing to change the five gram threshold that triggers the mandatory sentence for 
crack cocaine, federal drug policy will continue to exact an enormous fiscal and social cost with 
little sustained impact on crime levels. Research in this field by criminologist Alfred Blumstein 
and others has concluded that drug-offending is far less responsive to incarceration than other 
offenses since it is demand-driven. In a review of the impact of incarceration on drug selling, 
Blumstein concluded that "As long as the market demand persists and there is a continued 
supply of sellers, there should be little effect on drug transactions.'m This can be seen by 
looking at the increase in cocaine consumption from 190 metric tons in 1980 to 284 metric tons 
in 1990, despite a 649% rise in the number of drug offenders incarcerated during period.30 

Judging by the persistently high rate of arrests and convictions fifteen years after the 
scheme was implemented, the excessively long cocaine base sentences do little to make 
communities of color safer or to reduce the availability of illegal drugs. On the other hand a 
growing number of scientific studies demonstrates that drug treatment - both within and outside 
the criminal justice system - is more cost-effective than locking away crack cocaine offenders in 
prison for years and years at a A RAND analysis of these issues in the more general 
context of mandatory minimum sentencing concluded that whereas spending $1 million to 
expand the use of mandatory sentencing for drug offenders would reduce drug consumption 
nationally by 13 kilograms, spending the same sum on treatment would reduce consumption 
almost eight times as much, or 100 kilograms. Similarly, expanding the use of treatment was 
estimated to reduce drug-related crime up to 15 times as much as mandatory sentencing.32 

E. The Climate in Congress and in the Nation Has Changed since 1995 

The Commission must not resist reform despite the recent experience in Congress. Since 
1995, states have led the way in reforming state mandatory minimum schemes so that they are 

28 See Criminal Justice Institute, The Corrections Yearbook 1997, 74-75, Washington, D.C.: Camille 

Graham Camp & George M. Camp eds., 1997. 

29 See <www.sentencingproject.orglbrief/pub 1 057.htm>. 

30 See <www.sentencingproject.orglbrief/pub 1 057.htm>. 
-

31 Marc Mauer and Jenni Gainsborough, Diminishing Returns: Crime and Incarceration in the 1990s, 

Washington, D.C.: The Sentencing Project, 200 I; Jonathan P. Caulkins, An Ounce of Prevention, A Pound of 

Uncertainty : The Cost-Effectiveness of School-Based Drug Prevention Programs, RAND, 1999; Peter Rydell et al., 

Estimating the Cost-Effectiveness of Cocaine Control Programs, RAND, 1998; Jonathan P. Caulkins, et al., 

Mandatory Minimum Drug Sentences: Throwing Away the Key or Taxpayers· Money?, RAND, 1997 . 

32 Jonathan P. Caulkins, et al. , Mandatory Minimum Drug Sentences, xvii-xviii. 
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more humane and more cost-effective.33 Since 1995, increasing numbers of state and federal • 
legislators are speaking out against the current drug sentencing scheme. Numerous legislators 
who advocated for stiffer crack cocaine penalties in the late 1980s have subsequently retracted 
their support, and are advocating for refom1. Federal crack cocaine sentencing laws have failed, 
and at enormous cost. The Commission recognized the serious flaws in 1995, and LDF hopes 
that it will do so again in 2002. Although pr_oposals exist in Congress to raise the cocaine blil5e 
threshold, perhaps in an effort to narrow the crack-powder ratio, evidence is overwhelming that 
any perceived rationale that existed for singling out crack cocaine in 1987 is no longer viable. 
The have been too great. 

III. RECOMMENDATIONS 

The Cormillssion has requested comments concerning the sentencing of defendants 
convicted of crack cocaine and powder cocaine under the Sep.tencing 'Guidelines. LDF makes . 
the following recommendations: 

• Close the ratio between crack cocaine and powder cocaine sentencing without 
lowering powder thresholds. LDF understands Congress passed Pub. L. 104-38 in 
direct response to the Commission's 1995 recommendation to Congress calling for a 1:1 
ratio between crack cocaine and powder cocaine sentencing,_ and that therefore, current 
law may constrain the Commission from calling for a l: 1 ratio again. Nonetheless, LDF 
urges that the Commission resubmit this recommendation, supporting it with evidence of • 
the costs incurred by the ·current regime. Crack cocaine sentencing must become fairer, 
more just, and cost-effective. LDF urges Commission to resist proposals to lower· 
the powder cocaine threshold ostensibly to equalize the·racial impact for all of the 
reasons we have stated above. Should Congress once again reject the Commission's 
recommendation, the Commission should urge Congress to issue a report providing a 
non-political, scientific, economic, and medical analysis that justifies retaining -a 
disparity between crack and powder cocaine. 

· • Present to Congress a complete analysis 'of the economic and human costs of the 
current cocaine base regime. Congress needs to have this:information when it 
considers the Commission's recommendations.34 

33 In 2000, California voters passed Proposition 36,.which requires drug treatment in place of harsh prison . 

sentences for first- and second-time non-violent drug offenders; in 2001, Louisiana lawmakers passed a bill 
reducing sentences for certain drug and non-violent crimes and eliminating mandatory minimum sentences for non-
violent crimes; in 1998, Michigan rolled back its "650 lifer" law that mandated life in prison without parole for drug 
offenders convicted of delivery or conspiracy to deliver 650 grams or more of heroin or cocaine. See also Fox 
Butterfield, "States easing stringent laws on prison time," New York Times, 9/VOl at A I. 

34 for examples of such studies, see supra note 24. • 
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• Offer more alternative sentencing for first-time, non-violent, low level cocaine base 
and other offenders modeled on established programs that have been evaluated 
and that work. The current penalty structure is excessively severe and cannot 
adequately address the true culpability of the defendant. Where current federal 
guidelines have tied the hands of judges and do not give them the opportunity to give 
first-time, nonviolent, low-level offenders alternative sentences that are proving to be far 
more cost-effective and humane, the Commission should recommend that Congress 
enact appropriate reforms. 

• Repeal mandatory minimum sentences. In the alternative, reduce drug sentences 
across the board while reforming sentencing so that it more adequately reflects the 
aggravating and mitigating conduct that may be unrelated to drug quantity or 
drug name. 

IV. CONCLUSION 

The current sentencing scheme runs counter to the American ideal of"equal justice for 
all." There are more humane, cost-effective, productive ways of addressing drug .trafficking and 
use. The current racial disparities in the criminal justice and the mass incarceration that 
our country is infamous for internationally offend rational thinking . 

LDF urges the Commission to provide necessary leadership to bring about much-needed 
reform of sentencing laws for first-time, nonviolent, low-level cocaine base offenders, and thus 
restore credibility to the nation's criminal justice system . 



Honorable Donetta W. Ambrose 
Honorable William M. Jr. 
Honorable William F. Downes 
_Honorable Richard A. Enslen 
HonorabJe David F. Hamilton 
Honorable Sim Lake 
Honorable James B. Loken 
Honorable John S. Martin 
Hooorable A. David Ma.zzone 
Honorable William T. Moore, Jr. 
Hooorable Wm. Frcmmi.n& Nielsen 
Hooonble Emmet 0. SuJiivu 

COMMITTEE ON CRJMINAL LAW 
of the 

JUDICIAL CONFERENCE OF THE UNITED STATES 
300 East Washington Street, Suite 222 

Greenville, South Carolina 2960 I 

March 13, 2002 

Hooonblc W"alliam W. WllkiDs.Jr .. Cbalt 

To the Chair and Members of the U.S. Sentencing Commission: 

TELEPHONE 
(864) 233-7081 

fACSIMILE 
(864) 242-0489 

The Committee on Criminal law respectfully submits comments to the proposed 

January 17,2002, guideline amendments. 

• 

Proposed Amendment 8 (Drugs) •• 
Mitigating Role Adjustment (pages 65 and 66 of Proposed Amendments). The 

Committee believes that the maximum base offense level for minimal who do 

not receive enhancement for aggravating conduct such as involvement or bodily 

injury should be 26 and that the maximum base offense level for minor participants who 

do not receive enhancement for aggravated conduct such as weapons involvement or 

bodily injury should be 32. 

The Commission invites commenls whether it should address three circuit conflicts 

concerning mitigating role adjustments. {The circuit conflicts are described at pages 82 

and 83.) The Committee does not believe that the Commission should attempt to resolve 

these conflicts. The Committee believes that the Commission should adopt a comment 

noting the conflicts and stating that no hard and fast rule should be applied and that the • · 
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district court must make its assessment based on all the facts before it. Determining a 

defendant's role in the offense is a fact-intensive determination, and the Committee 

believes the Commission would be better served by not trying to add additional criteria for 

district judges to apply, but instead leaving this determination to the sound judgment of the 

district judges. 

Prior Criminal Conduct (pages 68 and 72). The Commission proposes amending 

§ 201.1 (b) by adding a subsection (8) that would provide a two- or four-level increase in 

the offense level if a defendant had a prior conviction of a crime of violence or a drug 

offense. Because most prior convictions are already counted in the defendanfs criminal 

• history category, this proposed change is unnecessary. Although this change could be 

justified in cases where prior convictions are not counted beeause of their age, the 

• 

Committee does not believe that these cases, which are probably few in number, warrant 

adding Chapter Four criteria into Chapter Two. 

Reduction for No Prior Convictions. The Committee is opposed to amending the 

guidelines to provide a two-level reduction in the offense level for a defendant who has no 

· prior criminal convictions. A defendant who qualifies for the "safety valve" already receives 

a two-level reduction. Sentencing judges can and do consider a defendant's lack of any .. 
. prior conviction in determining where in the guideline range to sentence him. Because that 

discretionary ability already affords sentencing judges a basis for distinguishing among 

defendants who fall within Criminal History Category I, this proposed change is not needed . 

Simple Possession of Crack Cocaine (page 70). The Committee supports the 

deletion of the cross-reference in § 202.1 (b) for simple possession of crack cocaine. 
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Crack Cocaine Sentences (pages 79 and 80). The Commlttee strongly endorses 

dramatically lowering the current 1 00-to-1 crack-to-powder cocaine ratio without increasing 

the guideline for powder cocaine, and the Committee will carefully consider any proposed 

alternative crack cocaine guideline that the Commission proposes. 

The Committee is concerned, however, that without legislation reducing .the 

. minimum sentences for crack cocaine any proposed guideline amendment could drastically 

reduce proportionality and significantly increase disparity because the current statutory 

minimums, which apply the 1 OO.:to-1 statutory ratio, would create enormous 
. . . 

•ctiffs• between those to whom a mandatory minimums apply and those to Whom they do . . 

• 

not. The Committee is also mindful that the Commission was directed to report to • .. 

Congress on the different penalty levels that apply to different forms of eocaine and to 
. . 

include any recommendations the Commission may have for retention or modification of 

those differences in penalty levels. That Special Report to Congress: and 

Federal Sentencing Policy, was submitted in February of 1995, and. while it may be dated 

in some respects, it may be useful to revisit the research and empirical data the 

Commission considers this important issue. 

Revised Proposed Amendment Nine -Alternatives to Imprisonment 

The Committee favors Option One, which would amend the sentencing table by 

expanding Zone 8 to include current Zone C. This option eliminates the complex!ty of 

having four zones and affords the sentencing judge adequate discretion to sentence 

defendants who would now come within expanded Zone B. 

Alternatively, the Committee would support proposed Option Two. • 



• 

• 
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Proposed Amendment Ten- Discharged Terms of lmprisonm_ent (page 102) 

As the Committee explained in its December 20, 2001, letter to the Commission, the 

Committee supports amending § 5G1 .3 to provide, to the extent practicable, that a 

defendant should be given credit for time served, even if his prior sentence has been 

discharged. Instead of the proposed structured downward departure suggested in this 

amendment, the Committee would prefer merely amending the commentary to§ 5G1.3 to 

state that in the case of a discharged term of imprisonment that arose from conduct 

involved in the instant a sentencing judge may consider a downward departure 

limited to the increment in the guideline sentence that resulted from incfuding In the offense 

level conduct for which the defendant has already served. tirrie. The limited· number of 

cases in which such a departure would be necessary militates against requiring a more 

complex structure for departure that would have to be mastered by probation officers and 

district judges. 

The membe.rs of the Cpmmittee appreciate the opportunitylo comment 011 these 

proposed guideline amendments. As Chair of the Sentencing Guideline Subcommittee, 

I look forward to meeting with the Commission byvideoconference on March 19,2002, at 

4:30 p.m. (Eastern Time) and will be prepared to answer any questions about these 
.. 

comments and to discuss any other matters of interest with the Commission. 

m Lake 
Chair 
Sentencing Guideline Subcommittee 
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cc: Members of the Committee on. Criminal Law 
John Hughes, Assistant Director 
Kim Whatley, Special Assistant to Assistant Director 

• • 
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The Honorable Diana E. Murphy 
Chair, U.S. Sentencing Commission 
South Lobby, Suite 2-500 
One Columbus Circle, N.E. 
Washington, D.C. 20002-8002 

Dear Madam Chairman: 

.: .. . 
• I 

' . 
We are writing to you to express our opposition to Proposed of the 
January 17, 2002 Proposed Amendments to the Sentencing Guidelines. ·. Proposed 
Amendment Nine contradJcts the United States Sentencing Commtsslon!:S . 
("Commission·) long-standing philosophy that sentences for criminal should 
be commensurate with the gravity of the offense and should act as a detel'(ent to 
would·be violators.• It also contradicts the Commission's phRosophy tax offenses 
are serious offenses.z Furthermore, the amendment, if adopted, will und;erJnine the 
Internal Revenue Service's riRS•) efforts to promote and achieve voluntary compliance 
with tax laws. As such, we very strongly Proposed Amendment Nine. 

This amendment proposes a substantial change to the Sentencing 
The amendment, entitled Alternatives to Imprisonment, strikes the line 
Zones B and C and creates one single zone, Zone B. Zone D will then.be renamed 
Zone C. The Proposed Amendment offers three options to increase sentencing 
alternatives for offense levers 11 and 12 incorporated from the current C. 

Generally, Option One permits the alternatives for imprisonment In the :qorrent Zone B 
to be applied to the incorporated Zone C levels. This provides offense 
levels 11 and 12 with the sentencing options currently available in Zone· B. which are 
not currenUy available to those offenders. Specifically, the options Include. (A) a 
probation sentence with a condition of confinement sufficient to sat.isfy·the minimum of 
the applicable guideline range; and (B) one month imprisonment followed by a tenn of 
supervised release with a condition of confinement sufficient to satisfy, the remainder of 
the minimum of the applicable guideline range (a "split-sentence•). This latter option 
reduces the amount of imprisonment required for the ·split-sentence• from, four or five 
months (at offense levers 11 and 12, respectively) to one month. · 

-
Option Two is similar to Option One, but limits the use of home detention for offenders 

• U.S.S.G., Chapter 2, Part T, introductory comment. 
2 U.S.S.G. § 2T1.1, commentary, background . 
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in which the guideline range is at least 8 months. In such · 
defendant must satisfy· the minimum of the applicable guideline range i>Y.··$9me form of 
confinement, serve at least naJf ofthatminimum In a form of,eonfl.nement 

'Option Three Option One, bl;lt limits the 
.. Category I 

witb·an .. 1:1, pr_1.? In Categones II through VI 

will alterpativesf> :; .. . · 
. : . · - .. .. · , " '" -· · , -v , ' t: bn::: ·-n tl ., .. i · .. ,\' .·. 

• .. •• \ • ( • ... •• • • - . • ... • i • • 

As you cons1der'our comments below. please recall that because of our·;general 
deterrence mission, we cannot focus our efforts;only on the uppennostm_oome tax 
evaders; Jn fairness to all taxpayers, we must Investigate and across 
all income ranges. To do otherwise would establish a "sate• level of for all 
taxpayers. We are faced wifu· attempting to send a tax enforcement massage to over 
200 million.taxpayers with a relatively small number of prosecutions . . We must both 
deter those few who are tempted to cheat and simultaneously assure the vast majority 
of compliant taxpayers that the IRS is Investigating and proseCutlng.those who are 
evading their obligations to thJs country. Amendment Nine threatens to eviscerate ·a 
sentencing structure that already poses challenges for our tax compliance efforts. 
Nearly . . · 
90 percent of taxpayers who filed tax returns in tax year 1999 had an:adjuSted gross 
income of or less (or a tax loss of $26,600 or less).' If a fa?cpay,er at the top of 
this Income range evaded 100 percent of his or her taxes, ft would tra.nsl,ate into an 
offense level of 12. Furthermore, over 80 percent of criminal tax defandants are 
sentenced as Criminal History Category I offenders.1 ConsequenUy, evan· under the 
current sentencing structure, because acceptance of responsibility is usually granted, 
only the very highest earning taxpayers fall into Zone C and receive 
sentence of Imprisonment. Under Proposed Amendment Nine, an even larger 
percentage of these very high-Income offenders would qualify for probation and not be 
subject to any mandatory Imprisonment. 

The following example further illustrates the Impact Proposed Amendment Nine would· 
have on a typical tax offender. The current Sentencing Table at least some 
Imprisonment for Criminal History Category I offenders that fall in Zone C.' Presently, 
therefore, Criminal History Category_ I offenders with a tax loss of more $12,500 
but less than $30,000 would be subject to imprisonment for at least hal( of the minimum 
term of the guideline range. 

Under Proposed Amendment Nine, that same offender would not be to any 
mandatory imprisonment. Under Option One, the sentencing options:available for that · 

1 Internal Revenue Service, Statistics of Income (Fall 2001 ). 

1 United States Sentencing Commission, 2000 Sourcebook of Federal Sentencing 
Statistics. 

) See U.S.S.G. § 5C1 .1(d). 
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offender would include a probationarY sentence with an option, 
or one month imprisonment followed by. a split sentence of 
confinement and supervised Option Two, sentencmg options 

. available for that offender would include· similar options as OptiQn:One; 'IX.lt?.v()uld limit 
_ , • I '"- lo J. f ... I J > I 0 .. , 

the use of home detention (o;:defendcints:in·which-the-rninimum range 

is at least eight months of tlian 

home detention. Under Option 
would be the same as Option One and Two, since that offende'r Is a Cfth'linal 
History Category I offender.: iTherefore,:under the ·prpposed 
offender with a tax loss of greater-rth'aii -$1,2,500 but less than $30,000 wO-uld gQ from 

having at least part of the sentence a term of mandatory imprisonment to having all of 
the sentence qualify for probation '(including an alternative confinement opiion). 

·:. _;.., .. ,_ "--:: ('.'.• .. .. . .. .. 
- ' I: ,' I , , '•, 1 , 

Statistics from the Sentencing Commission's 2000 Sourcebook under the 
current guidelines, tax offenders are sentenced more leniently than other offenders. 
Notably, 75 percent of tax offenders were sentenced to the guideline minimum, over 
10 percent greater than the number of all criminal defendants sentenqed at the 
minimum. Only 3.3 percent of tax offenders were sentenced fn the upper half of the 
guideline range. An overwhelming 88.8 percent of tax offenders receivet4 'an 
acceptance of responsibility reduction. In downward departure cases .(otl)er than 
substantial assistance departures), the median sentence Imposed was 0 months and 

the median percent decrease from the guideline minimum was 100 This data 
demonstrates that judges tend to view tax offenders as less serious ttiarl: criminal 

. offenders as a whole. Thus we fear that the current proposal of providing even more 
lenient options in tax cases would have the effect of further undercutting, criminal tax 
enforcement and the policy purposes under1ying sentencing . 

. . 
The Commission should not provide more options to decrease tax 
offenders, nor should it provide alternatives to sentencing that would mandatory 
incarceration to a maximum of 10 percent of all tax offenders. CNe moYed·this 
sentence to the full paragraph on page 2 because the thought more 
smoothly with that paragraph than with this one) It is apparent from these statistics that 

courts already feel quite comfortable granting departures where warranted, often to the 
point of imposing no prison term. When sentencing within the guideline range. courts 
already sentence over three quarters of tax defendants at the guideline :minimum. This 
amendment effectively increases the options for courts to impose ligHter sentences, for 
which there is neither need nor justification. 

Internal Revenue Service Commissioner Char1es 0. Rossotti and thell·Acfing·Deputy 
Attorney General Robert Mueller testified on March ·19, 2001 In ·to a similar 
proposed amendment Commissioner Rossotti observed in his stateme'nt1o the 
Commission: · 

Seventy-eight percent of tax offenders are sentenced at the of the 
sentencing range. And in instances where downward 
granted in tax cases, the judges depart in the majority of case$/to ·a 
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" · · I 1 
sentence that does not include incarceration. There seems to·be·a·sign in 

. . : . , ·; ! .. 
•. ,y • 1 • .. . . Any 

.. -: ·," ) ;, "1'ch·' '-"· e' :.11''e-' 1a'.'' 'ode1tctia·rr 'of this . rill , . , , \· .. .. .... .... ,., .. n . . ... 
• • I . • we believ.e'that it 
.. . . . . or impglr snme·degree .all of +he IRS' .efforts to ' 'I. ,.c.,.-,,:( IJI " I ,... , . l ·•f() · ' · ( " I o:o •·?.- ., ' ",· ·· ·· ·· . .v .. , . .... ft r.t"' ' ,. ,, ' ' cninl 'J·co .. 'II . ' d . I$ f 
... .. .. fl -1 a: 
. . ,·.Rtevm efforts 1ens1.1re· some ·Increases in taxi:feten:en·ce. • 
· r.•l£>, ,,,_ m :1 ,..q i.A ;s.:J !:i\V e•C'1:"S\1 •• ' ':J! ; nc;r: .. · . 

...... . -:,-.. · t.r: . ,; ,,· .. r- •• _,,1 ·.i' " , . i. , . .. · 
· stated intentfrt· its 2001 

1• : .. qrtme .. 1 'ECQnomtc Crilfle Package 
'· _loss table designed to 

reflect rriore appropriately' the seriousness ()flax significantly 
·. higher penalty levels for offenses Involving moderate and high tax loss, but does not 

· .. reduce Joss amounts:' 
- .. Proposed Amendment t-line:cx>ntradiC.t$ as:iteffectuates the reduction of 

. IO"fer especially Crimlnai.History 
. r R9ssottJ regarding proposed changes in 

tn yeats. · •proppsed amendments char}ging the zones 
)· on .. effect on sentences going 

in the o·pposite direCtion; significantly expanding ·the number of tax offenders who are 
:.:.. • .the.m .. f9r. probation or home detention .• , 

.. .• f .. . ... , \ ., ,t .. ."1· • 1 ..... . .. : • • • : · . , ; 

'r() . ·- ·. ' , .. \ "' r""\·v·· .. , .. j ._ . , ., : - ···· .. . ··· . .. !, .. ... . .. . 

His_ .. that the Pn:»posed 
. .a should be taken,4ess senously. 

,:-- .. to 96rf!m!sslop.regarding the 2001'·P.roposed 
} .. foll.9wing: . 

• • • 0 

.. i· .of amend that lessen the that convicted tax 
. ' offenderS will be :Incarcerated will un'dermine our efforts to promp.te .and . ' . . . 

achieve volunta'r}t compliance with the t:ix' laWs. The criminal tax 1aws 
play a crucial role in deterring unlawful tax evaders and assuring the 
honest taxpayers that those who willfully and deliberately evade paying 
their fair share face very serious criminal sanctions. Unless the 
punishment meted out to those found guilty of violating those laws 
adequately reflects the gravity of criminal tax offenses, this vital message 

• IRS Commissioner RossoW's statement to the United States 
March 19, 2001, during hearings conducted concerning the 2001 . 
Amendments to the Sentencing Guidelines. 

. . 
' Federal Sentencing Guidelines Manual, Highlights of the 2001 Amendf}'lents, 2T4.1, 
p. XXXVII (West, 2001}, citing U.S.S.G. App. C. amend. 617 (reason for amendment). 

' IRS Commissioner Charles 0. Rossetti's statement to the United Sentencing 
Commission, March 19,2001. : · 
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will be .lost.' 
· .· .... \ 4r::.·L \ ;L;r")1i- .. J:/:..' . .. ; ··. 

This is .. could 

not mol"¢ devalue 
tax laW, jnrorcement. · '1lla·· , ./dollars ... , 

. :' · .· : . ,,-· .. ·. .·h.rg.,9 ·J : : 1 ,1·--: · 

Indeed. · 1n •. ,P i' •• .. ¥ .. P. .;:.tJ,l ::h._ ,_..,_ t{:t'-£1' -·' g, 
accorcil''·· .. ""•'ts oro·'· ·rst .,.,.Ro'tl.e lita'tlstics.' 

og '"· . ,.e . . . ·;=> .,.v,e., .1a.,. • J:-o· L 9,11'"",. 

When ·asked 'wtietner If is.more' 11kei'y '*M fair 

a!l'ou nt of thai)· of. .. more 
likely. Furthermore, the· 
acceptable fell 
trend of Americans . 

cceptabl . · • • ... , J .. ' ' * (:, "·, •. '_, .. 1,,1 . .. .... ;t 

a e. . , . . . r . • •• • 
, : :.!.;; .: !.Jc·rr. ·:,·:.rr:! c-·:>::!'1":: : :.,. .::.: :-·. :: 

In order to combat pursue 

criminal tax convictions I 

from such .. As 
has, from its mceptron, Wltfl taX: 

crimes: the need to encqurage over'4P'9 .Ci<?'fflP:tY. 
their affirmative tax by for 

. .'' · .... .:,1;(. i_.lf.if·. •H: •. ... \j,ll ·l . , ."'\ ,.• ,•. ;''-.)·{ .. ·i··. ·./ .;,_., . . ,. 

The significance of prison 
front page of the Wall Street a,s, 2992.. fi.rst of 
the Tax Report read in bold, ... 
The article further reported of. _.;: ·1 

Sept. 30, 2001 , up from 31 'ih'20Qo.'ana :2.4'in' .are 
currently 158 open criminal 1o 

• • .\ • . • 'i . , • #tl • • • ,. • .. " . .. ') •• J• • ; ,. , 

7 letter from IRS Commission·er Rossottrto·'the Honorable Diana E'. Murphy.." Chair, 

United States :·,.' .; 
• I • • • • • • • • ' ·. , 1 • .. .I •. • • t ..,, , ; 1 , - t ,,. ' • I , ' "'" t, 

.ld: : ' • ::. , •• .t.· •• .. ;1 :' ... : '·. : ... ' : 

'The Roper poll was conducted by Roper ASW and consisted of 1 in-
home interviews conducted from July 28, 2001 through August 11, 20.01; .. :The poll was 
initiated to obtain initial data on taxpayers' attitudes regarding their ob11gations to report 
and pay their fair share of taxes. 

•o Letter from IRS Commissioner Rossotti to the Honorable Diana. E .. M_uq)hy, Chair, 
United States Sentencing Commission, dated March 12, 2001 . . 

" Tax Report, WALL ST. J ., Feb. 13, 2002, at A 1. 
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the public h1 headline, however, which communicated that these were 
receiving sentences of l!llprisonme.nt, not pl'()batlon or home .. 

PiQposed Amendnief!l will .have impact 9n the Imposed 
ori crtrninaHax_offenders. We sincerely.hope you will consider the Integrity of 

system and on. ou.r COOlp11ance effort.Jn' deciding Wbe(ber tO adopt 
this·amendmerit. and/or I would be more than WilUAg to testify 
or pio\ilij&' additional· infcirmation If Jt w6uld assist the Sentencing Commission In 
evaiuatlng thfs ·amendment Thank· you for S'OUr consideration of cOmments. 

Sincerely, 

Mark E. Matthews 
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