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reduction to defendants who confess at the time of arrest, arguably the
quintessential demonstration that a person has accepted responsibility for his
wrongful conduct in a very timely manner.

Notably, this proposal does not arise out of any of the priorities identified
by the Commission. Rather, it is the result of the Department of Justice’s interest
in creating a stronger incentive for early guilty pleas which, in DOJ’s opinion, will
conserve prosecutorial and judicial resources. It does so not by some additional
incentive but by eliminating judicial discretion. The proposal does not make the
guidelines more certain, fair or uniform and does not promote sufficient flexibility
"to permit individualized sentences when warranted." 28 U.S.C. § 991(b)(1). And
when viewed against the backdrop of the realities of federal sentencing, the
proposal elevates the conservation of resources above the exercise of
constitutional rights.

Such a shift in emphasis is indefensible. A defendant cannot control
pre-plea procedures. Even after a confession, the need for discovery and
investigation is acute because uncharged relevant conduct may substantially
increase a sentence and the indictment only sets the maximum penalties faced by
the accused. But defendants do not control the diligence or schedule of counsel.
Defendants also do not control the timely production of discovery and Brady
materials by the government. Nor do defendants control defense counsel’s ethical
obligations to research the law and the facts before rendering legal advice. Undeniably,
defendants should not be penalized and deprived of the additional one-level reduction
merely because they assert constitutional or legal issues unrelated to factual guilt. See
U.S.S.G. § 3E1.1, comment (n.2).

A system in which fewer than 5% of defendants go to trial is not in urgent need of
yet more and earlier guilty pleas.” At every point in the process, there already exists
pressure on the defendant to plead, to waive rights and to do so quickly. At initial
appearance, a motions deadline looms for the accused, often within 15 days although
discovery is not readily made available. The rush to be the first to obtain the substantial
assistance agreement is another source of pressure. Increasingly, the government also
relies on "fast-track" deals (e.g., entering an early guilty plea and declining to file
motions) and requires that defendants waive all manner of constitutional and statutory
rights (including the right to argue for adjustments and departures under the guidelines
and appellate rights) as a prerequisite to pleading guilty. We see no need for further

} See 2000 Sourcebook of Federal Sentencing Statistics at 20 (guilty plea rate has increased
from 91.7% in fiscal year 1996 to 95.5% in fiscal year 2000).
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incentives to rush the process particularly where

the method selected will tie the hands of the judge who will no longer be able to look at
why a defendant did not enter an earlier plea. At the same time that it penalizes
defendants, the change will give freer rein to prosecutors even in cases where their
inactivity in producing discovery and Brady materials or insistence on admissions to
crimes not committed may be the primary cause holding up the accused’s decision to
plead and even where the prosecutor’s conduct may in the particulars of the case impinge
on the due process and 6" Amendment rights of the accused. See, e.g., United States v.
Fields, 39 F.3d 439, 446-47 (3d Cir. 1964) (reversing denial of third-level reduction
where defendant was acquitted of count to which he refused to plead and convicted only
of counts to which he was willing to plead).

Furthermore, substantial judicial and prosecutorial resources are already
conserved under a guideline scheme that relies on relevant conduct applied on the basis
of hearsay evidence without the benefit of confrontation. A defendant should not also
have to face a Hobson’s choice of rushing to the point of jeopardizing due process and
the effective assistance of counsel so as not to lose an additional one-level reduction in
his offense level. Against that backdrop, any proposal that binds the hands of judges in
this fashion will create inequities that may be rectified in some, but not all, cases by
judges granting departures under the authority of 18 U.S.C. § 3553(b).

. The case law does not reveal any difficulties with the application of §3E1.1(b)(1)
that would warrant its elimination as proposed. In fact, judicial discretion works to
distinguish among defendants seeking the adjustment, winnowing out those defendants
whose delay is such that they do not warrant an additional reduction. The guideline only
allows the additional one-level reduction where the district court is satisfied that the
defendant’s disclosure is both timely and complete. Several cases illustrate this point.
For example, in United States v. Paster, 173 F.3d 206, 215 (3d Cir. 1999), the defendant
murdered his wife after she disclosed numerous extramarital affairs., He called the police,
confessed and waited for the authorities to arrive. The raised the insanity defense to his
first degree murder prosecution and challenged the voluntariness of his statement based
on his mental condition. After receiving an opinion from a government psychiatrist that
, the defendant had not planned to commit the murder, the government offered a plea to a
lesser offense, which the defendant accepted. The Third Circuit found that the additional
one-level reduction under §3E1.1(b)(1) was appropriate because the defendant had timely
and truthfully admitted his role in the offense when he was arrested. That he raised a
constitutional challenge to his statement did not preclude the reduction. In contrast,
where a defendant recants an earlier inculpatory statement, courts have denied a
reduction under (b)(1) finding the statement incomplete. Compare United States v.
Francis, 39 F.3d 803, 809 (7™ Cir. 1994) (where defendant, after giving statement to FBI
regarding his own role and that of his coconspirators, filed a sworn affidavit completely
recanting his earlier statement, court denied the additional one-level reduction finding
that the defendant’s sworn affidavit denying specific facts of the conspiracy made his ]
initial statement incomplete and therefore did not satisfy the requirements of § |
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3EL1(b)(1)).

Were a comprehensive review of this guideline to take place, the Commission
should clarify that delays relating to pretrial motions, and the production of discovery and
Brady material should not be used to deprive a defendant of the additional one-level
reduction under §3E1.1(b)(2), the other prong that provides for an additional one-level
reduction. Although §3E1.1(b)(2) authorizes the additional one-level reduction if the
defendant’s plea is sufficiently timely to save the government from having to prepare for
trial and allow the court to allocate its resources efficiently, the government often
successfully argues to preclude the additional reduction whenever it has to respond to a
pretrial motion, effectively expanding the provision beyond its text — even if no trial
preparation takes place. See, e.g., United States v. Lancaster, 112 F.3d 156, 158-59 (4"
, Cir. 1997) (affirming denial of additional one-level reduction to defendant who filed
' suppression motions then pled guilty nine days after denial of motions, and almost a
month before trial). In some cases, the government argues that the mere filing of a
motion by the defendant, without any preparation or response by the government
whatsoever, disqualifies the defendant from receiving the additional one-level reduction.

In sum, the proposal makes the guideline less fair and more subject to challenge.
By eliminating the court’s discretion to consider the defendant’s timely confession, the
proposal shifts the focus from rewarding acceptance of responsibility and remorse to
. penalizing the exercise of constitutional rights to due process, assistance of counsel, and
the other protections guaranteed by the 4" 5" and 6™ amendments to the U.S.
Constitution. See United States v. McConaghy, 23 F.3d 351, 353-54 (11" Cir. 1994) (to
avoid unconstitutional application of §3E1.1(b)(2) the district court must determine the
timeliness of defendant’s notice of intent to plead guilty based on the entirety of the
circumstances). We recommend that the Commission not adopt this proposal but rather
defer any changes to this guideline until it can conduct a more comprehensive review of
Commission data with input from a working group that includes members of the defense
bar.

Proposal to Resolve Circuit Conflict - § 3E1.1

The second part of the proposed amendment is intended to resolve the split among
the circuits about whether the sentencing court can deny the acceptance of responsibility
reduction when the defendant engages in new criminal conduct beyond the offense of
conviction. The proposal purports to adopt the majority position, requiring the
sentencing court to consider such conduct when determining acceptance. Defenders
oppose this proposal because it goes well beyond the findings of the majority of circuits,
raises significant policy concerns and sets the stage for a new conflict on this same issue.
As with the first part of this amendment, Defenders recommend that the Commission put
off this amendment until it can fully review this guideline in based on data and the input
of an ad hoc working group that includes members of the defense bar.
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We also agree with the Sixth Circuit that whether a defendant has committed or
been accused of committing an offense, distinct from the offense of conviction, after he
enters a plea of guilty, should not determine whether the defendant has accepted
responsibility for the offense of conviction, particularly where the alleged wrongful
conduct is a failed drug test. United States v. Morrison, 983 F.2d 730 (6" Cir. 1993).
Only in the extraordinary case for example, where the wrongful conduct amounts to
relevant conduct to the offense of conviction should such allegations serve to deprive the
defendant of a reduction for acceptance of responsibility.

Such post-plea offenses are better treated as an aspect of criminal history and in
fact are addressed in Chapter 4 of the guidelines. A conviction that has become final
whether it arises out of conduct committed before or after the defendant pleaded guilty
counts as criminal history. U.S.S.G. § 4A1.2, comment. (n. 1). If the defendant has been
convicted but not yet sentenced, he will receive one criminal history point for that
conviction. U.S.S.G. § §4A1.2(a)(4). At a subsequent sentencing for the new conduct,
the court may consider the fact that the defendant committed a new offense while
awaiting trial or sentencing as a basis for an upward departure. U.S.S.G. § 4A1.3(d); see
also U.S.S.G. § 5G1.3 (rules for determining the sentence for a defendant subject to an
undischarged term of imprisonment). If a state rather than a federal prosecution were to
ensue, a state court can certainly consider that the defendant committed the offense after
having pleaded guilty in another case. But at least in those instances, before being
penalized for the new offense the defendant will have been formally charged and had an
opportunity to plead or go to trial, with the full panoply of constitutional rights afforded
to someone who is accused of a crime.

If, on the other hand, there is merely an allegation of wrongdoing, such
allegations ought not to be part of the calculus for acceptance of responsibility when
sentencing for an unrelated offense. It complicates the sentencing proceeding when
allegations unrelated to the offense of conviction have to be resolved in what amounts to
a mini-trial. See e.g., Custis v. United States, 114 S. Ct. 1732 (1994) (ACCA defendant
not allowed to challenge prior conviction except where there was a Gideon violation);
Taylor v. United States, 495 U.S. 575 (1990) (apply categorical approach when
determining whether a prior was a crime of violence). It also implicates the defendant’s
fifth amendment right to remain silent as that silence cannot be used to infer that he in
fact committed the alleged wrongdoing. See Mitchell v. United States, 119 S. Ct. 1307
(1999) (defendant’s silence at the sentencing hearing regarding drug amounts cannot be
used as an adverse inference against her to find a higher amount). Moreover, Mitchell
recognized the 5" Amendment conundrum with respect to this guideline noting that

[w]hether silence bears upon the determination of a lack of
remorse, or upon acceptance of responsibility for purposes
of the downward adjustment provided in §3El.1 ... is a
separate question. It is not before us, and we express no
view on it.

Mitchell at 1311-16 (1999). Based on the principle of constitutional doubt, therefore, the

Page 5
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Commission ought not adopt an option that may run afoul of the Fifth Amendment or that
places a burden on the defendant’s assertion of that right particularly where

the criminal history guideline already accounts for such conduct. See Almendarez-Torres
v. United States, 523 U.S. 224, 250, 118 S.Ct. 1219, 1234 (1998) (Scalia, J. dissenting)
("[W]here a statute is susceptible of two constructions, by one of which grave and
doubtful constitutional questions arise and by the other of which such questions are
avoided, our duty is to adopt the latter.").

We therefore recommend that the Commission adopt commentary that provides
that allegations of new wrongful conduct, not related to the offense of conviction, be
addressed as part of criminal history rather than as part of the determination of whether
the defendant is eligible for a downward adjustment under §3E1.1.

The Commission’s proposal goes too far for other reasons, also. There is a split
among the circuit courts of appeal as to whether a court may deny a reduction for
acceptance of responsibility when the defendant commits a new offense unrelated to the

i offense of conviction. The First, Second, Third, Fourth, Fifth, Seventh, Tenth and
: Eleventh Circuits have held that the sentencing court can consider new criminal conduct,
such as drug use or the commission of a new offense, when determining whether an
_ adjustment for acceptance of responsibility is warranted. United States v. O’Neil, 936
] F.2d 599, 600-01 (1st Cir. 1991); United States v. Fernandez, 127 F.3d 277, 285 (2nd Cir.
. 1997); United States v. Ceccarani, 98 F.3d 126, 128-31 (3rd Cir. 1996); United States v.
Kidd, 12 F.3d 30, 34 (4th Cir. 1993); United States v. Watkins, 911 F.2d 983, 984-85
(5th Cir. 1990); United States v. McDonald, 22 F.3d 139, 142-44 (7th Cir. 1994); United
States v. Byrd, 76 F.3d 194, 196-97 (8th Cir. 1996); United States v. Prince, 204 F.3d
1021, 1023 (10th Cir. 2000); United States v. Pace, 17 F.3d 341, 343 (11th Cir. 1994).
The Sixth Circuit, the sole minority circuit, has held that the court may not look at
post-indictment conduct unrelated to the offense of conviction when assessing the
defendant’s acceptance of responsibility for the underlying offense. United States v.
Morrison, 983 F.2d 730, 735 (6th Cir. 1993). None of the circuits have held that a
positive drug test or the commission of another offense automatically requires a denial of
acceptance of responsibility for the unrelated offense of conviction without regard to the
individual circumstances of the case.

The proposed amendment will add language to § 3El.l, comment (n.4)
functionally equating the commission of a new offense while on pretrial release with
obstruction of justice, except in extraordinary circumstances. A defendant in this
situation would ordinarily not be entitled to a reduction for acceptance of responsibility.
The proposal goes well beyond the majority holdings. None of the majority opinions
relied on application note four or equated new criminal conduct (such as a positive drug
test while on pretrial release) with obstruction of justice. Most of the majority opinions
are based on §3El.1, comment (n. 1(b)), which states that the defendant’s "voluntary
termination or withdrawal from criminal conduct or associations" is an appropriate
consideration for the district court when determining acceptance of responsibility.
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O’Neil, 936 F.2d at 600-01; Fernandez, 127 F.3d at 285; Ceccarani, 98 F.3d at 129-30;
Watkins, 911 F.2d at 984-85; McDonald, 22 F.3d at 142-44; Byrd, 76 F.3d at 196-97,
Prince, 204 F.3d at 1023. The Fourth and the Eleventh Circuits do not rely on any
particular provision in §3El.1 in deciding the issue. Kidd, 12 F.3d at 34; Pace, 17 F.3d at
343.

Nor have any courts held that it should be rare for such a defendant to receive the
reduction for acceptance of responsibility. To the contrary, the circuit courts have held
that the sentencing court is in the best position to determine whether the new conduct
should preclude the reduction. In fact, several of the majority circuits explicitly stated
that such conduct does not necessarily preclude a reduction for acceptance, it is merely a
factor for the court’s consideration:

We can find nothing unlawful about a court’s looking to a
defendant’s later conduct in order to help the court decide
whether the defendant is truly sorry for the crimes he is
charged with. The fact that a defendant engages in later,
undesirable, behavior does not necessarily prove that he is
not sorry for an earlier offense; but it certainly could shed
light on the sincerity of a defendant’s claims of remorse.

O’Neil, 936 F.2d at 600 (emphasis in the original); accord Ceccarani, 98 F.3d at 129-30);
Byrd, 76 F.3d at 197; McDonald, 22 F.3d at 144.

In addition, the proposed amendment has significant policy implications. By
directing that acceptance be awarded only in rare cases, the amendment has the
substantial potential to reduce the number of cases that will be resolved by plea. Many
defendants test positive for drug use while on pretrial release, some are arrested for minor
offenses and others are accused of more serious conduct. If the district court is instructed
to deny acceptance in essentially every such case, these defendants will have absolutely
no reason to plead guilty absent a charge reduction by the government. Indeed, defense
attorneys will be bound to inform clients that have a history of drug use that there is
nothing to be gained by entering a plea and nothing to lose if they choose to go to trial.

If the Commission adopts the amendment as currently proposed, it will change the
law in every circuit, not just the minority Sixth Circuit and will very likely result in a
new circuit split as the questions of which cases are extraordinary and which are not and
how much discretion the district courts can exercise in making that call — particularly
with respect to positive drug tests — are resolved by the circuits. Further, the current
proposal strips the sentencing court’s discretion in evaluating whether, given all of the
facts and circumstances of each individual case, the defendant has accepted
responsibility. Instead, it substitutes a bright-line rule which will preclude a large
number of defendants from receiving the acceptance of responsibility reduction.

Although this alternative is less preferable than the Sixth Circuit rule, the

Page 7
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Commission can better adopt the reasoning of the majority of circuit courts by adding
clarifying language to application note 1(b) indicating that the sentencing court may
consider new criminal conduct unrelated to the offense of conviction when assessing
whether the defendant accepted responsibility but only as one of the several factors to be
considered. This language would make clear that such conduct is a factor for
consideration but does not in and of itself preclude the court from awarding the reduction
nor automatically trigger the obstruction enhancement if the court finds the defendant has
accepted responsibility.

With respect to positive drug tests, the Commission should also insert language in
the commentary to §3E1.1 similar to that included by Congress in the probation and
supervised release statutes which provide that the Court must consider substance abuse
treatment programs before it takes action against someone who fails a drug test.*

| Conclusion

For all the reasons stated, the Federal Defenders oppose the particular proposals
to amend §3E1.1(b)(1) and to resolve the circuit split. Both proposals eliminate rather
than guide judicial discretion placing the proposals at odds with the notion that the
"sentencing judge is in a unique position to evaluate a defendant’s acceptance of
. responsibility." U.S.S.G. § 3E1.1, comment. (n.5). Eliminating the additional one-level

reduction for those defendants who confess at the early stages but take more time to plead
guilty has the added fault that it elevates concern with saving prosecutorial resources
above what should be the primary concerns of the acceptance of responsibility guideline
— whether the defendant’s acceptance of responsibility is sincerely made and whether the
defendant’s confession "ensures the certainty of his just punishment in a timely manner."
U.S.S.G. § 3E1.1, comment. (backg’d). Timeliness in this context should not require that
the defendant forego his constitutional right to counsel and other due process
protections.

Defenders recommend that the Commission resolve the circuit split by directing
that new criminal conduct be ordinarily considered for what it is, an issue of criminal

¢ 18 U.S.C. § 3563(e) provides in pertinent part:

The court shall consider whether the availability of appropriate substance abuse
treatment programs, or an individual’s current or past participation in such
programs, warrants an exception in accordance with United States Sentencing
Commission guidelines from the rule of section 3565(b), when considering any
action against a defendant who fails a drug test.

See also 18 U.S.C. § 3583(d) (conditions of supervised release).
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history with uncharged allegations left to be considered in any subsequent criminal
proceedings.

As to both proposals, we recommend that the Commission defer modifications
this year and instead convene an ad hoc working group, including members of the
defense bar, to consider comments and data relating to any disparity or unfairness that
may be affecting the application of the acceptance of responsibility guideline.
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CULTURAL HERITAGE OFFENSES - § 2B1.5

Amendment 1 proposes to create a new guideline, § 2B1.5, to cover a variety of
offenses involving the theft of, damage to, destruction of, or illicit trafficking in cultural
heritage resources, including national memorials, archacological resources, national
parks, and national historic landmarks. Federal Defenders agree with the Sentencing
| Commission that crimes involving cultural heritage resources present unique issues
| different from general property crimes covered by the guidelines. For this reason, we do
not oppose the Commission’s decision to consider these types of offenses. We believe,
however, that this proposal should be deferred until the Ad Hoc Committee on Native
American Issues that is being established by the Commission is functioning and able to
assist in formulating the proposals.

Indeed no one disputes that these sites should be protected. Native American
members of the Ad Hoc Committee and counsel who regularly practice in this unique
arca of the law will bring necessary perspectives and expertise to bear on the mater of
designing offense levels, specific offense characteristics and the other sentencing
particulars,  The Ad Hoc Committee could address issues that may not be apparent to
the Commission or covered in § 2B1.5. For example, the appropriate punishment to
assign to the theft of a Zuni mask or other artifacts is complicated by cultural factors and

practices that may make an offense more or less damaging than might otherwise be
. perceived. Likewise, an offender who knowingly and wilfully violates a sacred tribal site
prohibited to nontribal members may merit a different penalty than an individual who
impulsively picks up artifacts at a national park. At times, there exists an inherent
conflict between the interests of the Department of Interior and those of the Native
American communities that may impact the workings of this guideline but that may be
best resolved only after input from the Ad Hoc Committee.

If the Sentencing Commission goes forward with the enactment of § 2B1.5,
without first obtaining input from the Ad Hoc Committee, it should not adopt
§ 2B1.5(b)(4)(B), which provides for an increase of two offense levels if the offense
involved a pattern of similar violations. = The Commission should also not adopt
Application note 5, which defines "pattern of similar violations" to include "two or more
civil or administrative adjudications of misconduct similar to the instant offense, in
violation of Federal, states, or local provision, rule, regulation, ordinance, or permit." A
civil or administrative adjudication is an unreliable indicator for sentencing purposes. An
offender charged with a similar administrative adjudication, is not entitled to an attorney.
Moreover, usually such adjudications are made without the benefit of a jury and initially
may be made by an administrative law judge. Thus, this enhancement disadvantages the
poor, who do not have the resources to contest these adjudications. The proposed
§ 2B1.5(b)(4)(B) would have the same impact as
a two level increase in the offenders’ criminal history category. However, civil and
administrative adjudications are more analogous to those types of proceedings whose
outcomes are not counted for the purposes of criminal history under § 4A1.2. It would be
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more appropriate to treat civil or administrative adjudications related to § 2B1.5 offenses
in the same fashion as elsewhere in the guidelines — a potential basis for an upward
departure under U.S.S.G. § 4A1.3(c). Such discretion will permit courts to avoid
disparity in treatment — that would otherwise result from wholesale application of this
provision — stemming from adjudications that do not meet due process standards and that
adversely impact persons lacking the financial resources to retain lawyers or otherwise
defend themselves at adjudicative proceedings. Under the current proposal, a "pattern of
prior adjudications" which is defines as two or more adjudications overly affects the
guideline range in that the existence of a such a pattern has the same impact on the
offender’s sentence as five criminal history points.

Application Note 7 encourages an upward departure in cases in which the offense
level determined under this guideline substantially understates the seriousness of the
offense. Application Note 7 gives the example that an upward departure may be
warranted if, in addition to cultural heritage resources, the offense involved the theft of or
damage to items that are not cultural heritage resources. As an example of when an
upward departure may be warranted, the note describes a situation where in addition to
historical grave markers from a national cemetery, lawnmowers and other administrative
property are stolen. This example places an unwarranted emphasis on factors related to
the Department of Interior. The focus of this guideline should be limited to the theft of,

damage to or the destruction of items that have cultural heritage value. Other items, such
. as lawnmowers or administrative materials should not be singled out as the basis of
enhancements or upward departures. If anything, they should be the basis for a
downward departure as they would not appear to be as valuable as items having cultural
significance. It is unclear why this option is necessary as a offense involving a
destruction of non-cultural items would be its own offense and thus would be already _
covered in the guidelines. To the extent that destruction of such items would not be an [
independent criminal offense, and counted under another guideline, an upward departure [
should not exceed the corresponding number of levels from the loss table in § 2B1.1. As :
noted by the Sentencing Commission, the greater loss would be that of the cultural l
heritage, not the replaceable items which are run-of-the-mill losses of the type normally
considered in burglary or theft offenses. \

It is doubtful that Application Note 2 would underestimate the actual value of a ‘
lost object. If anything, it will overstate the harm. For example, Application Note 2
(C)(iii) could unduly increase the punishment of an offender who damages a minor or
insignificant artifact. Also, it could impermissibly bring into the determination of the
sentence religious factors. See U.S.S.G. § 5H1.10 ("These factors [creed and religion]
are not relevant in the determination of a sentence."). Some cultures may require
elaborate reburial ceremonies to be performed while others may not. Differing religious
practices should not drive the sentencing guidelines under the claim that they are
necessary for the "appropriate reburial of" artifacts. As an example, the Sandia Pueblo
does not have any reburial ceremonies where other tribes do.
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Many cases charged in federal court are not commercial in nature. They are
crimes of opportunity by curious hikers or hunters. Often the cases involve artifacts of
limited significance or commercial value. Application Note 2(c)(iii) will greatly
overstate the harm in this type of case.

While Application Note 7 provides for an upward departure if the harm caused is
not adequately reflected by the calculation under this guideline, it should include a
comparable provision for a downward departure in cases where the calculation under the
guidelines overstates the harm caused particularly because it is likely as we noted above
that Application Note 2(C)(iii) may result in a calculation of loss that greatly overstates
the harm or the historical significance of the artifacts taken. Also, what may be
appropriate as an award of restitution might not be appropriate for punishment under the
sentencing guidelines.

It is appropriate for the Sentencing Commission to have an increase if a
dangerous weapon was brandished during the course of the commission of this offense.
However, § 2B1.5(b)(5)(B) should only apply if the defendant possessed the firearm in
direct aid of the offense. For example, a significant number of historical sites are in
rugged country that are infested with rattlesnakes and other dangerous animals.
Additionally, some sites are also places where hunters legitimately ply their sport. A
. hitchhiker with a "snake gun" or a hunter who comes across a site and impulsively takes

an artifact should not be subject to the enhancement under § 2B1.5(b)(5)(B). Thus, the
guidelines should differentiate between a hunter who comes across a site and takes an
artifact and someone who goes into a museum or national memorial with the purpose of
using the firearm in connection with the offense.

Finally, there is no need to add an enhancement in the event the offense involved
an explosive device unless the incidence of explosive devices in these cases falls within
the heartland of this guideline. This factor is otherwise currently covered by a number of
encouraged upward departures, ie., US.S.G. § 5K2.6 (Weapons and Dangerous
Instrumentalities).” See also U.S.S.G. §§ 5K2.1 (Death); 5K2.2 (Physical Injury); and
5K2.5 (Property Damage or Loss). In addition, if the Commission were to add such
language it should do so with language that focuses only on the acts of the defendant

5 U.S.8.G. § 5K2.6 provides:

If a weapon or dangerous instrumentality was used or possessed in the
commission of the offense the court may increase the sentence above the
authorized guideline range. The extent of the increase ordinarily should depend
on the dangerousness of the weapon, the manner in which it was used, and the
extent to which its use endangered others. The discharge of a firearm might
warrant a substantial sentence increase.
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rather than by any broader reference that also would net not merely the person
responsible for the use or plan to use the explosives but also those less culpable who may
have had little or no involvement with the explosive but whose sentence will end up
substantially increased without sufficient justification.

Conclusion

Notwithstanding these comments, Defenders recommend that the Commission
should defer action on proposed § 2B1.5 until the Ad Hoc Advisory Committee on
Native American Issues is in place and has the opportunity to provide its comments. We
believe that comments from the Ad Hoc Advisory Committee would be instructive and
would help the Commission to write a more responsive guideline. While the Department
of Interior may address some of the harms of the crime, we believe that input from the
Native American tribes and the other experts who make up the membership of the
Committee would be at least as valuable in this highly specialized area. Additionally,
Application Note 2(C)(iii) should be omitted as a means of calculating value under
§ 2B1.5(b)(1). While this calculation may be appropriate for issues of restitution, it can
lead to unwarranted disparities and an overstatement of the harm caused or the
significance of the artifact taken and consequently, the sentence received by the
defendant.




Charles Tetzlaff - final.wpd

Federal Defenders’ Response to USSC Proposals (Nov. 27 FR Notice) 15

CAREER OFFENDER DESIGNATION FOR § 924(c) OFFENSES

The proposed amendment to make the career offender enhancement applicable to
persons convicted of §924(c) offenses is too complicated to be workable.® This is not
because the Commission suddenly has lost the ability to formulate a more workable
guideline. The difficulty stems from the fact that §924(c) is itself an enhancement
provision that not only requires imposition of a mandatory minimum sentence but more

® The proposed amendment to U.S.S.G. § 4B1.1 creates a complex set of rules within
the career offender guideline with multiple provisions for determining how to calculate
the career offender portion of the §924(c)enhancement. In pertinent part, it states:

(c) If the defendant (1) was convicted of violating 18 U.S.C. § 924(c) ... and (2)
as a result of that conviction (alone or in addition to another offense of
conviction), is determined to be a career offender under subsection (a):

(A) The offense level shall be—

(i) in the case of a conviction only of an offense under 18 U.S.C. §
924(c) ...: level 37, decreased by the number of levels corresponding to
any adjustment under §3E1.1(Acceptance of Responsibility) that applies;
or

(ii) in the case of multiple counts of conviction: the greater of (I) the offense
level applicable to the counts of conviction other than the 18 U.S.C. § 924(c) ...
count, or (II) level 37, decreased by the number of levels corresponding to any
adjustment under §3E1.1 that applies.

(B) The criminal history category shall be Category VI.
(C) The amount of the mandatory term of imprisonment that is imposed to
run consecutively shall be determined as follows:

(i) A consecutive sentence of imprisonment shall be imposed on any count of
conviction under 18 U.S.C. § 924(c) or .... The length of such consecutive sentence
shall be at least the minimum term required by law,

(ii) After taking into account the required statutory minimum consecutive
sentence under subdivision (i), the balance of the total punishment shall be
allocated and imposed, to the extent possible, on the counts of conviction, other
than 18 U.S.C. §§ 924(c) and 929(a), in accordance with the rules in §5G1.2
(Sentencing on Multiple Counts of Conviction), as applicable.

(1ii) If the statutory minimum sentence on the count of conviction under
18 U.S.C. § 924(c) or § 929(a) together with the sentence imposed on the
remaining counts is less than the total punishment, then the minimum sentence on
the count of conviction under 18 U.S.C. § 924(c) or § 929(a) shall be increased to
the extent necessary to achieve the total punishment.

* ok K
7 In United States v. Gonzales, 117 S. Ct. 1032 (1997) , the Supreme Court held that the
statutory language mandating a consccutive five-year term of imprisonment that "shall [not] ...
run concurrently with any other term of imprisonment”™ contains no ambiguity and means any

Page 15
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importantly for purposes of this amendment, requires the sentence to be consecutive to |
any other sentences.’

In addition, because §924(c) already stacks punishment atop the predicate crime, {
the Commission ought not to stack even more punishment absent a clear statement from
Congress requiring the additional punishment. We do not believe that 28 U.S.C. §
994(h), the statutory directive for career offenders, clearly requires the broad amendment
that the Commission has proposed. Consequently, we recommend that the Commission
defer action on this amendment, as it did in the spring of 2000, to study the issues further.
At that time, the Commission "preserve[d] the status quo as it existed prior to the
statutory changes to 18 U.S.C. § 924(c) . . . that established a statutory maximum of life
for all violations of the statute." U.S.S.G. App. C, amendment 600. We recommend that
the Commission take the same course of action at this time and go back to the drawing
board to come up with a more workable and fair guideline taking into account concerns
raised by the submitted comments.

Proposed Guideline Is Not Required by 28 U.S.C. § 994(h)

Section 994(h) directs the Commission to "assure" that for adult offenders who
commit their third felony drug offense or crime of violence, the Guidelines prescribe a
sentence of imprisonment "at or near the maximum term authorized." United States v.
. LaBonte, 520 U.S. 751,757 (1997), gquoting, 28 U.S.C. § 994(h). In response, the
Commission created the career offender guideline,

Section 994(h) defines a "career offender" as an adult who has been convicted of
a felony that is either "a crime of violence" or one of a number of enumerated trafficking
offenses, including 21U.S.C. § 84land four other federal drug trafficking offenses.
Section 924(c) is not one of the enumerated drug offenses, however.

If the Commission chooses, as it proposes to do in the current amendment, to
define 924(c) as a "drug offense" for purposes of the career offender guideline, it is doing
so based on its own discretionary authority to promulgate guidelines and not because it is
required to do so by the congressional mandate in 994(h). We recognize that the
Commission has in other cases expanded the drug felony definition in the career
offender guideline for example, to reach inchoate offenses such as attempts and
conspiracies to commit the enumerated drug felonies. See U.S.S.G. § App. C
(amendment 528). But in that instance, the Commission had a much stronger basis for
doing so. As it explained, the Commission wanted to |

other term of imprisonment, state or federal including the state term of imprisonment for the
underlying crime of violence which triggered the §924(c) conviction).
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focus more precisely on the class of recidivist offenders for

whom a lengthy term of imprisonment is appropriate and to

avoid "unwarranted sentencing disparities among

defendants with similar records who have been found

guilty of similar criminal conduct.." 28 US.C. §

991(b)(1)(B)....
U.S.S.G. § 4BI.1, comment. (backg’d.).® Here, those policy reasons do not apply
because 924(c) is itself an enhancement that already stacks additional punishment atop
the predicate crime and already quite broadly reaches felons who have not engaged in
violent conduct or are held vicariously liable for the acts of others. Rather than avoid
unwarranted disparities, the proposed amendment will result in unfairly severe sentences
and unwarranted sentencing disparities relative to a defendant’s actual culpability.

Indeed, any defendant convicted of a 924(c) offense would likely be subject to
prosecution and conviction for the underlying drug or violent felony. The underlying
drug or violent felony would more properly trigger designation as a career offender. So
that the primary effect of this proposal is to dramatically increase the career offender
sentencing ranges of a class of defendants who may be held vicariously liable for the
possession of firearms by co-conspirators where their own culpability is much less
serious. For example, a low-level member of a drug conspiracy who never personally
. handled a firearm but is convicted of conspiracy to possess a firearm in furtherance of a

drug offense and has two predicate felonies would be looking at a sentencing range of
360 months to life, before acceptance. Whereas if he were designated a career offender
based on his drug offense, his sentencing ranges depending on the severity of his drug
conviction could be 210 to 262 months (drug offense maximum of 20 years) or as high as
262 to 327 months (drug offense maximum of 40 years). Under these circumstances, we
do not believe that there are sound policy reasons for the Commission to extend the
994(h) definitions of felony drug and violent offenses beyond the statutory mandate.

The congressional mandate also leaves room for the Commission to define a
"crime of violence" for career offender purposes. In the career offender guideline, the
Commission currently defines "crime of violence" as an offense that "has as an element

¥ The background commentary to the career offender guideline states:

Section 994(h) of Title 28, mandates that the Commission assure that certain
"career" offenders receive a sentence of imprisonment "at or near the maximum
term authorized." Section 4B1.1 implements this directive, with the definition of
a career offender tracking in large part the criteria set forth in 28 U.S.C. § 994(h).
However, in accord with its general guideline promulgation authority under 28
U.S.C. § 994(a)-(f), and its amendment authority under 28 U.S.C. § 994(0) and
(p), the Commission has modified this definition in several respects to
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the use, attempted use, or threatened use of physical force against the person of another"
or "otherwise involves conduct that presents a serious potential risk of physical injury to
another." U.S.S.G. § 4B1.2 (a). We believe this definition has worked well whereas the
current proposal to expand it will not.

Many §924(c) offenses would in fact be crimes of violence because some cases
do in fact involve the use or threat of physical force by the defendant or involve conduct
that presents a serious risk of injury to another — the definition already in use for career
offenders. But not all §924(c) offenses are crimes of violence under the current
definition. Indeed, a significant number of §924(c) offenses involve no violence or threat
of violence by the defendant, particularly as the elements of §924(c) were amended by
Congress in 1998, interpreted by the courts and in light of coconspirator liability. See ,
e.g., Smith v. United States, 508 U.S. 223 (1993) (holding that defendant "used" a
firearm during and in relation to a drug trafficking offense in violation of 18 U.S.C. §
924(c) when he offered to trade a firearm to an undercover agent in exchange for cocaine
but did not otherwise use the firearm as a weapon).

A person can be convicted of a § 924(c) offense, if he "uses" or "carries" a
firearm during and in relation to a crime of violence or drug trafficking offense or if he
"possesses a firearm" in furtherance of any such crime. Yet, as interpreted by the courts,
neither physical force of any kind nor even the risk of physical injury to another is an
element of a violation under the "use" prong of § 924(c). See Smith v. United States, 508
U.S. 223 (1993). Justice O’Connor, writing for the Supreme Court in Smith, rejected the
notion that Congress intended the term "use" in § 924(c) to mean that the firearm be used
in an offensive manner as a weapon.

Even if we assume that Congress had intended the term
"use" to have a more limited scope when it passed the
original version of §924(c) in 1968, ... we believe it clear
from the face of the statute that the Congress that amended
§924(c) in 1986 did not. Rather, the 1986 Congress
employed the term "use" expansively, covering both use as
a weapon....and use as an item of trade or barter, as an
examination of §924(d) demonstrates. Because the phrase
"uses ... a firearm" is broad enough in ordinary usage to
cover use of a firearm as an item of barter or commerce,
Congress was free in 1986 so to employ it. The language
and structure of §924(c) indicates that Congress did just
that. Accordingly, we conclude that using a firearm in a
guns-for-drug trade may constitute "us[ing] a firearm"
within the meaning of §924(c)(1).

Smith, 508 at 236.
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Similarly, a § 924(c) conviction for carrying or possessing a firearm need not
involve any of the elements of a "crime of violence" as defined in the career offender
guideline when the firearm is carried in relation to a drug offense. See e.g., Muscarello
v. United States, 524 U.S. 125 (1998). In Muscarello, Justice Breyer writing for the
Court explained that a defendant "carries" a firearm in violation of §924(c) even when
the handgun is not immediately accessible but is found in a locked glove compartment or
trunk of a car.

No one doubts that one who bears arms on his person
"carries a weapon." But to say that is not to deny that one
may also "carry a weapon" tied to the saddle of a horse or
placed in a bag in a car.

Id. at 130. Congress did not intend that a defendant be "packing" or bearing the firearm
on his person to be convicted for carrying a firearm under 18 U.S.C. § 924(c). Id.

A defendant may also be found guilty of a §924(c) offense merely under a
vicarious liability standard of reasonable foreseeability without having acted in a way
that involved "the use, attempted use, or threatened use of physical force against the
person of another" or that "otherwise involves conduct that presents a serious potential
risk of physical injury to another." E.g., United States v. Shea, 150 F.3d 44, 50 (1* Cir.
1998) (defendant may be convicted of §924(c) offense on the basis of Pinkerton liability
for the acts of others that are reasonably foreseeable to him rather than under higher mens
rea standard as aider or abettor, which requires knowledge to a reasonable certainty).
The typical jury instruction on a Pinkerton theory states:

If you find that any or all of the defendants were members
of a conspiracy, you may find each defendant guilty of
carrying or using a firearm during and in relation to drug
trafficking offense if any of their fellow con-conspirators
committed this offense during the existence of the
conspiracy and in furtherance of the conspiracy. This is
because each member of a conspiracy is considered to be
responsible for any offense committed by a co-conspirator
that could have been reasonably expected or anticipated as
a necessary or a natural consequence of a conspiracy.

United States v. Washington, 106 F.3d 983, 1011 (D.C. Cir. 1997). For example, in
United States v. Martinez, the 7" Circuit upheld a defendant’s conviction for "carrying” a
firearm in connection with a narcotics trafficking offense based on the fact that a fellow
coconspirator, riding in a separate car on a trip to pick up drugs carried a firearm.

As a practical matter, what this means is that a courier who transports a shipment
of drugs for a small fee or a girlfriend who takes messages for her drug-dealing boyfriend
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about a shipment of drugs may be held liable under §924(c) if the kingpin or any other
co-conspirator has a firearm locked in a closet where he also keeps his stash of drugs. If
that hypothetical courier or girlfriend, also happens to have two qualifying felony priors —
which could range from felony drunk driving, larceny from a person, pickpocketing
charged under a state robbery statute, burglary of a hotel guest room, to a sale of a small
quantity of marijuana — she would be subject as a career offender to a sentencing range
of 360 months to life, with some part of that being reduced according to formulas
proposed by the Commission to take into account the consecutive mandatory sentence
required under §924(c).’

Because §924(c) is not — as a categorical matter — a crime that involves actual
violence or the serious threat of violence, the statutory directive does not require the
Commission to do what it proposes to do which is to expand the definitions in the career
offender guideline by inserting an application note that states:

A violation of 18 U.S.C. § 924(c) ... is a "crime of
violence" or a "controlled substance offense" if the offense
of conviction established that the underlying offense was a
"crime of violence" or a "controlled substance offense."

. U.S.S.G. § 4B1.2, comment. (n. 1) (proposed). That expanded definition goes beyond

what §994(h) requires and ignores the reality of vicarious liability. Further, the career
offender designation generates extremely severe penalties because the statutory
maximum for 924(c) cases is life, which generates a career offender sentencing range,
before acceptance, of 360 months to life with a consecutive term for the 924(c) offense.
Whereas a career offender designation triggered by felony drug offenses would generate
sentencing ranges of 210 to 262 months (for drug offenses with statutory maximum of 20
years) and 262 to 327 months (for drug offenses with statutory maximum of 40 years). In
light of the very severe penalties that will come into play for persons whose 924(c)
convictions trigger the career offender designation, the Commission should not go
beyond the congressional directive, should not draw this definition with such a
broad-brush, and should provide for a case-by-case analysis to determine whether the
defendant’s conduct involved "the use, attempted use, or threatened use of physical force

® See e.g., United States v. Rutherford, 54 F.3d 370, 376 (7" Cir. 1995) (felony drunk driving
is crime of violence); United States v. Payne, 163 F.3d 371 (6" Cir. 1998) (larceny from the
person); United States v. Wilson, 951 F.2d 586 (4™ Cir. 1991) (robbery conviction based on
pickpocketing); United States v. McClenton, 53 F.3d 584 (3d Cir. 1995) (burglary of a hotel
room). Under the current proposal, the adjusted offense level is 37 for a career offender
whenever the instant offense of conviction that triggers the career offender designation is §924(c)
because the career offender offense level is based on the statutory maximum penalty for §924(c),
| which is life.




Charles Tetzlaff - final.wpd Page 21

Federal Defenders’ Response to USSC Proposals (Nov. 27 FR Notice) 21

against the person of another" or "otherwise involves conduct that presents a serious
potential risk of physical injury to another." U.S.S.G. § 4B1.2 (a).

The Commission should also require a case-by-case, individualized analysis by
the sentencing court to determine whether the §924(c) offense is a crime of violence. A
case-by-case analysis is not unduly burdensome because it would involve consideration
of the very conduct for which the defendant is being convicted and sentenced. This
approach is consistent with the approach that the Commission has already established in
career offender cases:

in determining whether an offense is a crime of violence or
controlled substance for the purposes of §4BI.1 (Career
| Offender), the offense of conviction (i.e.,the conduct of

which the defendant was convicted) is the focus of
inquiry.

U.S.S5.G. § 4B1.2, comment. (n. 3) (emphasis added). It also is the approach the
Commission adopted for diminished capacity departures which are precluded whenever
the "offense involved actual violence or a serious threat of violence." U.S.S.G. § 5K2.13.
Hence, if the Commission designates §924(c) as a trigger offense for the career offender
. guideline, it should, at a minimum, provide a mechanism for district judges to review the

charge and the actual conduct to determine if the offense involved actual violence or a
| serious threat of violence before the offense would be deemed a crime of violence for
career offender purposes.

LaBonte Does Not Mandate the Current Proposal

The Supreme Court’s opinion in LaBonte is inapposite to the issue before the
Commission. United States v. LaBonte, 520 U.S. 751 (1997). LaBonte involved
application of the career offender guideline where the instant offenses were controlled
substance offenses. Noting that Congress has delegated "significant discretion" to the
Commission to formulate sentencing guidelines, the Supreme Court held that the
Commission’s discretion had "to bow to specific directives of Congress." LaBonte, 520
U.S. at 757. Because 28 U.S.C. § 994(h) directs the Commission to prescribe a sentence
"at or near the maximum term authorized," the Commission could not disregard the
recidivist enhancements that increase the statutory maximum in drug trafficking offenses
when designating the statutory maximum penalties under the career offender guideline.
Id. at 757-58.

But there are no "specific directives" in 994(h) that circumscribe the
Commission’s discretion to define a crime of violence or that require the Commission to
expand the definition of felony drug offense beyond that included in 994(h). There are
| also no "specific directives" that address whether 924(c) offenses should trigger
' designation as a career offender. Section 994(h) also does not include any specific




Charles Tetzlaff - final.wpd

Federal Defenders® Response to USSC Proposals (Nov. 27 FR Notice) 22

directive as to whether offenses that are not categorically "crimes of violence" should
trigger treatment as a career offenders when the defendant’s conduct was neither violent
nor presented a serious risk of violence. Nor does LaBonte or 994(h) offer the
Commission guidance on how to write a workable guideline that can incorporate the
consecutive, mandatory enhancement penalties required by §924(c), with a guideline
scheme that is inconsistent with mandatory minimum penalties, and with the fact that not
all §924(c) offenses are crimes of violence. In sum, §994(h) does not provide any
"specific directives" with respect to the classification of 924(c) offenses as crimes of
violence or drug offenses nor does it require the Commission to ignore the Smith and
Muscarello decisions in deciding how to resolve the application of the career offender
guideline to 924(c) offenses.
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Bailey-fix Legislation Does Not Require the Current Proposal'®

Congress’ decision to include §924(c) offenses in the enumerated list of ‘serious
violent felonies" in the 3-Strikes enhancement provision also does not resolve the
questions before the Commission. See 18 U.S.C. § 3559(c)(2)(F). Congress is obviously
free to impose a mandatory life sentence on any offense based on nothing more that its
considered political judgment and limited by nothing less than due process, the 8"
Amendment prohibition against cruel and unusual punishment and any other applicable
constitutional prescriptions. The Commission, on the other hand, has more limited
discretion, circumscribed by the organic law and by other guidelines provisions.
Congress’ statutory change in response to Bailey merely affected the treatment of
§924(c) offenses with respect to the 3-Strikes provision.

The Bailey-fix amendment does not purport to define a crime of violence or
otherwise extend the terms and definitions contained in 3559(c) beyond that subchapter
to other federal statutes or the guidelines as a whole. Indeed, there is no uniform
definition applicable throughout the federal criminal code for what constitutes a drug
offense or a violent felony, with various definitions scattered through the different
congressional acts. Compare, e.g., 18 U.S.C. § 924(e)(2) (for purposes of Armed Career
Criminal Act, "serious drug offense" is a drug trafficking offense punishable by a term of
10 years or more; "violent felony" includes certain juvenile adjudications) with 18 U.S.C.
§ 3559 (c)(2)(H) (defining "serious drug offense" by reference to the enumerated 10-year
mandatory minimum federal drug trafficking offenses). As a result, a federal drug
trafficking offense involving 5-grams of crack is a "serious drug offense" for purposes of
the Armed Career Criminal Act because it carries a maximum penalty in excess of ten

' In 1995, the Supreme Court issued an opinion in a 924(c) cases that started the changes
that the Commission is now addressing. Holding that § 924(c) which criminalizes "use" of
firearm during and in relation to drug trafficking offense requires evidence that defendant actively
employed the fircarm, the Supreme Court reversed the §924(c) convictions of two defendants.
Bailey v. United States, 116 S. Ct. 501 (1995). One defendant who was stopped for a traffic
offense was found to have cocaine in the driver’s compartment of his car while the firearm was
found inside a bag in the locked trunk of his car; the other defendant had the firearm in a locked
foot locker in a bedroom closet; neither had actively employed the firearm in relation to the drug
offense. Id. at 151. In 1998, Congress amended §924(c) in what is sometimes referred to as the
Bailey-fix to add a provision that makes it unlawful to also "possess" a firearm "in furtherance of"
a crime of violence or drug trafficking offense. The penalty structure was also changed. It had
been a definite, mandatory, consecutive sentence of 5 years (or in cases involving more
dangerous firearms or subsequent convictions, a greater determinate term). Currently, the statute
provides for mandatory sentences of "not less than 5 years"; or for brandishing, not less than 7
years; if the firearm is discharged, not less than 10 years, and so on with no stated maximum
penalty.




Charles Tetzlaff - final.wpd Page 24

Federal Defenders’ Response to USSC Proposals (Nov. 27 FR Notice) 24

years but is not one for purposes of the 3-Strikes enhancement because it is not subject to
the 10-year mandatory minimum penalty.

Significantly, of course, the Commission has not proposed an amendment to
apply the 3-Strikes’ definition of "serious drug offense" — mandatory minimum 10-year
drug offenses — throughout the guidelines replacing the definitions currently in use.

Further, Congress may have recognized that the mandatory consecutive |
provisions of §924(c) are incompatible with the career offender guideline, which |
provides for a combined total offense. The problem of incorporating the §924(c)
| consecutive mandatory is not implicated with the 3-Strikes enhancement, which

mandates a sentence of life making eliminating the need to combine multiple offenses.
:l More telling also is that while Congress included §924(c) in the 3-Strikes statute, it did
not similarly amend the career offender directive. Congress may have decided that the
mandatory life enhancement suffices to take care of repeat offenders who meet the
requirements of the 3-Strikes statute, which, among other things, is not self-executing but
reposes discretion in the prosecutor whether to enhance the punishment by filing an |
information giving notice of the predicate offenses.

Conclusion ‘

. In sum, the current proposal should not be adopted by the Commission. The l
current definitions in the career offender guideline are appropriate. Because 924(c) is
[ itself an enhancement that already stacks additional punishment atop the predicate crime
| and already quite broadly reaches felons who have not engaged in violent conduct or are
held vicariously liable for the acts of others, the proposed changes are likely to in unfairly
severe sentences and unwarranted sentencing disparities relative to a defendant’s actual
culpability. That notwithstanding, if the Commission adopts all or part of the proposed
amendment it should, at a minimum, add commentary to exclude from the career offender
designation those §924(c) offenses that do not involve actual violence or a serious threat
of violence. The Commission also needs to rework the proposal to come up with a more
workable and user-friendly guideline.

Amendment to U.S.S.G. § 2K2.4, note 1(B

The Commission should also not adopt the proposed amendment to U.S.S.G. §
2K2.4, comment (n.1(B)), which states that an upward departure may be warranted "to
reflect the seriousness of the defendant’s criminal history, in a case in which the
defendant is convicted of a[] ... §924(c)... offense but is not determined to be a Career
Offender under §4B1.1." The language that is being deleted, to be replaced by the
proposed language, identified the possibility of an upward departure where a defendant
would otherwise be a career offender except for the fact that the Commission had
[ excluded §924(c) as an instant offense that could trigger a career offender enhancement.
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It is not clear what purpose is served by this new encouraged upward departure.
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As proposed, an upward departure is indicated in all cases where the defendant is
not a career offender, even presumably in a case where a defendant is not a career
offender because he has a single prior. We see no need to encourage upward departures
for criminal history beyond those identified in U.S.S.G. § 4A1.3. In the context of a
§924(c) conviction, which in itself is an enhancement provision, this is an unnecessary
invitation to pile even more punishment atop the already enhanced sentence. The
departure would be based on past criminal conduct for which the defendant has already
been convicted and served his sentence. Indeed, any criminal history departure is of
concern because the entirety of the criminal history scheme serves to increase a
defendant’s sentence for the instant offense based on conduct for which the defendant has
already paid his debt to society and for which, the double jeopardy clause of the
Constitution would preclude additional punishment. Under those circumstances, upward
departures for criminal history should be very rare.

Criminal history is already an imperfect score, as the Commission has
acknowledged. See U.S.S.G. § 4A1.1, comment. (backg’d). It also is rife with whatever
inequities are present in state and federal sentencing schemes. See United States v.

Leviner, 31 F. Supp. 2d 23 (D. Mass. 1998) (granting one-level downward departure
where criminal history V was based on seven criminal history points for traffic violations
that overrepresented the relatively minor and non-violent nature of record and replicated
disparities in state sentencing scheme particularly racial disparities; relied on studies that
reflect the incidence of pre-textual traffic stops, the offense of "driving while black," and
fact that defendant’s offenses received points based on jail sentences for more than 30
days for offenses involving nothing more than erratic driving). To encourage an upward
departure in a guideline that already stacks additional punishment on the predicate
offense without identifying any guiding principles is an invitation for an unwarranted
triple-counting of criminal history, when it already is accorded weight beyond its verified
value.

It is particularly unbalanced to propose upward departure language without also
proposing that similar language be inserted in U.S.S.G. § §2K2.4, comment. (n.1(C))
noting that a downward departure may be warranted where a career offender designation
for a defendant convicted of a §924(c) violation overrepresents the seriousness of the
defendant’s criminal history. Granted, the mandatory minimum sentence for a §924(c) is
not subject to a guideline downward departure but a downward departure may be
considered as an offset to any upward departure that the sentencing court might consider.
A downward departure certainly might be warranted where a defendant is having his
sentence enhanced under two other enhancement provisions, §924(c) and the career
offender guideline. Language that a downward departure may be warranted where the
career offender designation overrepresents the seriousness of defendant’s criminal history
should also be inserted in the career offender guideline, U.S.S.G. § 4B1.1.

In our view, the proposal to amend the commentary by inserting language that an
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upward departure may be warranted is unnecessary and in any event, should not be
inserted without balancing it by adding a reference to the availability of downward
departures.






