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"David Tarler
1209 12" Street, NW
Washington, DC 200054305

United States Sentencing Commission
Attention: Public Information

One Columbus Circle, NE

Suite 2-500

Washington, DC 20002-8002

January 4, 2002

Dear Commissioners:

As an attorney and an archeologist whose responsibilities include, among other things, training Federal
attorneys on heritage resources protection law, I am responding to the United States Sentencing
Commission's publication of a proposed amendment providing for a new guideline to cover a variety of
offenses involving cultural heritage resources, and three issues for comment (66 Fed. Reg. 59,330-33
(2001)). I urge the Commission to adopt the guideline amendment, and I also offer comments concerning:
(1) the valuation of cultural heritage resources; (2) the sentencing enhancement based on the value of these
resources; (3) whether the enhancement for a "pattern of similar violations" should cover similar conduct
even when a civil or administrative adjudication has not occurred; and (4) what conduct merits an upward
departure or additional enhancement in sentence. Although I serve as a consultant to the Department of
the Interior’s Consulting Archeologist, my opinions do not necessarily reflect the position of the
Department of the Interior. '

I commend the Commission for addressing current guideline deficiencies in sentencing offenses involving
cultural heritage resources that I discussed in my March 5, 2001 letter responding to the Commission's
first call for comment (66 Fed. Reg. 7962, 7991-92 (2001)). The proposed guideline amendment raises
the base offense level for crimes committed against our irreplaceable cultural heritage, mandates the

- application of "archaeological value" for purposes of sentencing, places the criminal provisions of the
Native American Graves Protection and Repatriation Act clearly within the Federal sentencing guidelines,
and provides a sentencing enhancement for commercial looters. In doing so, it fulfills the purposes of
criminal punishment for these offenses, promotes the goals of uniformity and proportionality in
sentencing, and furthers the effort to fight looting and preserve the archeological record, which is a tenet
of the "National Strategy for Federal Archeology” espoused by each Secretary of the Interior since 1991.

Also, in proposing a stand-alone guideline, the Commission is sending the message that all cultural
heritage resources possess a value that transcends economics. I strongly support the adoption of this
stand-alone guideline for offenses involving cultural heritage resources.

Valuation of Cultural Heritage Resources .

With regard to application note 2, "archaeological value" is restricted to one, age-based class of cultural
heritage resources, namely "archaecological resources.” Cultural heritage resources that do not meet the
Archaeological Resources Protection Act definition of "archaeological resource” will be valued only at
their commercial value (plus cost of restoration and repair). I suggest that the Commission direct
sentencing courts to use "archaeological value" to determine the value of any cultural heritage resource,
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regardless of age, so long as the evidence for archeological value is probative, because "archaeological
value” can be used to value virtually all cultural heritage resources, and commercial value never fully
measures the intrinsic value of a cultural heritage resource, and should be used by prosecutors and the
courts only when "archaeological value" is not available or probative.

The term "archaeological value” derives from the Archaeological Resources Protection Act. There, it
only applies to archeological resources (because ARPA only deals with "archaeological resources"),
which, by definition, must be at least 100 years old, but the methodology used to determine archeological
value can be used to value virtually all cultural heritage resources. ARPA easily could have set the
threshold age for an archeological resource at 50 years, instead of 100 years, and, in fact, most land
managing agencies do use a 50 year-old threshold in the regulations they have issued pursuant to their
"Organic Act" authority (see, for example, National Park Service regulations, at 36 C.F.R. 1.4(a)).
‘Consequently, the application of archeological value to determine the value of cultural heritage résources
should not turn on whether the cultural heritage resource is 100, 90, or 50 years old, ‘but only whether the .
evidence offered for archeological value is probative. I recommend that the Commission change the -
proposed sentencing guideline to direct courts to use "archaeological value" to determine the value of any
cultural heritage resource by eliminating subsection (A); rcplacing the beginning of subsection (B) with the
words "(B) The value of a cultural heritage resource . . ."; and replacing the beginning of sub-subsection
(i) of subsection (C) with the words "'Archaeologlcal valuc of a cultural heritage resource, including an
archaeological resource, means .

The Sentencing Enhancement Based on Value

Concerning the enhancement based on the value of the cultural heritage resources, the proposed guideline
amendment places the threshold at a sum exceeding $2, 000, but I believe that the threshold should be a
sum exceeding $500. This lower amount represents the dividing line between a misdemeanor and a
felony violation of the Archaeological Resources Protection Act. ARPA is the only law specifically
protecting cultural heritage resources to provide a value amount as the basis for determining whether an
offense deserves to be enhanced from a misdemeanor to a felony. Thus, ARPA constitutes the best
evidence of Congressional will with regard to a value-based enhancement for offenses involving cultural
heritage resources, namely that the value amount should be $500. Consequently, I recommend that this
amount be used not only for charging and conviction, but for sentencing purposes, too, and that the
Commission replace the beginning of 2B1.5(b)(1) with the words "(1) If the value of the cultural heritage
resources (A) exceeded $500 but did not exceed $5,000, increase by 1 level . . .."

The “Pattern” Enhancement E -

With regard to the issue for comment concerning the "pattern” enhancement, so long as this enhancement
avoids any double counting, I believe that similar conduct should qualify for the "pattern” enhancement
even where no civil or administrative adjudication, or, for that matter, criminal conviction, occurred. The
number of civil or administrative adjudications for cultural heritage resources offenses is so small that
restricting the scope of the enhancement to these narrow classes of misconduct will constructively make
the "pattern” enhancement a nullity. Even extending the "pattern" enhancement to actual criminal
convictions would be too narrow.

The detection rate of offenses committed against archeological resources on the public lands, and the
apprehension rate of the offenders, can be distinguished from most cases of theft of Government property.
For one thing, land managing agencies don't know where all the archeological sites are located (and the
actual number grows every year, when the resources reach the threshold age), and, therefore, they can't
know the actual number of offenses. For another thing, lack of resources prevents them from effectively
policing even the 700,000 known sites on their lands. Thus, in Fiscal Year 1997, only 9 percent of the
1,372 reported violations led to an arrest or citation (Archeology and Ethnography Program, Dept'l
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Consulting Archeologist, National Park Service, Dept. of Interior, The Federal Archeology Program:
Secretary of the Interior's Report to Congress 1996-97, at 37 (1999)). Because the number of
apprehensions relative to the number of violations - both actual and reported - is overwhelmingly
disproportionate, a defendant convicted of an offense involving a cultural heritage resource will almost
never have prior civil or administrative adjudications, or criminal convictions, of misconduct similar to the
instant offense. Consequently, I believe evidence which proves, for purposes of sentencing, that a
defendant committed two or more acts of misconduct similar to the instant offense, in violation of any
Federal, state, or local provision, rule, regulation, ordinance, or permit should constitute evidence of a
pattern of similar violations because this evidence provides a more accurate means of determining
misconduct similar to the instant offense, gives effect to the "pattern” enhancement and ensures the

general goal of proportionality in sentencing.

Upward Departure or Additional Enhancement

Finally, concerning the issue for comment on upward departure or additional enhancement, I recommend
that the Commission include several examples of offense conduct meriting an upward depariure or
additional enhancement. "Extreme conduct” should be an appropriate reason for upward departure or
enhancement (and see U.S. v. Shumway, 112 F.3d 1413, 1424 (10th Cir. 1999), where . the defendant
desecrated the remains of a Native American infant). Damage to reputation is an appropriate reason for
upward departure or enhancement (and see U.S. v. Medford, 194 F.3d 419, 425 (3d Cir. 1999), where
the thefts damaged the reputation of the Historical Society of Pennsylvania). A cultural heritage resource
offense which is, in effect, a hate crime, with the offender motivated by hate for the particular racial,
ethnic, religious, or social group, or individual, affiliated with the cultural heritage resource, deserves an
upward departure or enhancement. Additionally, an offender who destroys or injures a cultural heritage
resource for the purpose of avoiding detection and apprehension should be subject to an upward departure

or additional enhancement in sentence.

I urge the Commission to adopt this stand-alone sentencing guideline amendment for offenses involving
cultural heritage resources. Also, I hope you will consider my comments on the proposed amendment

favorably.

Sincerely,

il Fngor |

David Tarler
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United States Department of the Interior

NATIONAL PARK SERVICE
1849 C Street, N.W.
Washington, D.C. 20240

JAN 2~ 2002

IN REPLY REFER TO:

A3815(2275)

United States Sentencing Commission
Attention: Public Information

One Columbus Circle, NE

Suite 2-500

Washington, DC 20002-8002

Dear Commissioners:

As the Department of the Interior and National Park Service official delegated to carry out the Secretary of
the Interior's responsibilities for the Federal archeology program, I am responding to the United States
Sentencing Commission's publication of a proposed amendment providing for a new guideline to cover a
variety of offenses involving cultural heritage resources, and three issues for comment (66 Fed. Reg. 59,330-
33 (2001)). T'urge the Commission to adopt the guideline amendment, and I also offer comments concerning
the valuation of cultural heritage resources, the sentence enhancement based' on the value of these resources,
whether the enhancement for a "pattern of similar violations" should cover similar conduct even when a civil
or administrative adjudication has not occurred, and what conduct might merit an upward departure or
enhancement in sentence. '

I commend the Commission for addressing current guideline deficiencies in sentencing offenses involving
cultural heritage resources that I discussed in my March 9, 2001 letter responding to the Commission's first
call for comment (66 Fed. Reg. 7962, 7991-92 (2001)). The proposed guideline amendment raises the base
offense level for crimes committed against our irreplaceable cultural heritage, mandates the application of
"archaeological value" for purposes of sentencing, places the criminal provisions of the Native American
Graves Protection and Repatriation Act clearly within the Federal sentencing guidelines, and provides a
sentencing enhancement for commercial looters. In doing so, it fulfills the purposes of criminal punishment
for these offenses, promotes the goals of uniformity and proportionality in sentencing, and furthers the effort
to fight looting and preserve the archeological record, which is a tenet of the "National Strategy for Federal
Archeology” espoused by each Secretary of the Interior since 1991. Also, in proposing a stand-alone
guideline, the Commission is sending the message that all cultural heritage resources possess a value that
transcends economics. I strongly support the adoption of this stand-alone guideline for offenses involving
cultural heritage resources.

With regard to application note 2, "archaeological value" is restricted to one class of cultural heritage
resources, namely "archaeological resources,” based solely on age (at least 100 years). Cultural heritage
resources that do not meet the Archaeological Resources Protection Act definition of "archaeological
resource" will be valued only at their commercial value (plus cost of restoration and repair). I suggest that
the Commission direct sentencing courts to use "archaeological value" to determine the value of any cultural
heritage resource, regardless of age, so long as the evidence for archeological value is probative, because
"archaeological value" can be used to value most cultural heritage resources, and commercial value never
fully measures the intrinsic value of a cultural heritage resource, and should be used by prosecutors and the
courts only when "archaeological value" is not available or probative.
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The term "archaeological value" derives from the Archaeological Resources Protection Act. There, it only
applies to archeological resources (because ARPA only deals with "archaeological resources,” which, by
definition must be at least 100 years old), but the methodology used to determine archeological value can be
used to value most cultural heritage resources. ARPA easily could have set the threshold age for an
archeological resource at 50 years, instead of 100 years, and, in fact, most land managing agencies do use a
50 year-old threshold in the regulations they have issued pursuant to their "Organic Act" authority (see, for
example, National Park Service regulations, at 36 C.F.R. 1.4(a)). Consequently, the application of
archeological value to determine the value of cultural heritage resources should not turn on whether the
cultural heritage resource is 100, 90, or 50 years old, but only whether the evidence offered for
archeological/scientific value is probative. 1 recommend that the Commission change the proposed
sentencing guideline to direct courts to use "archaeological value" to determine the value of any cultural
heritage resource by eliminating subsection (A); replacing the beginning of subsection (B) with the words
"(B) The value of a cultural heritage resource . . ."; and replacing the beginning of sub-subsection (i) of
subsection (C) with the words "'Archaeological value' of a cultural heritage resource, including an
archaeological resource, means . . .."

Concerning the specific offense characteristic enhancement based on the value of the cultural heritage
resources, the proposed guideline amendment places the threshold at a sum exceeding $2,000, but I believe
that the threshold should be a sum exceeding $500. This lower amount represents the dividing line between a
misdemeanor and a felony violation of the Archaeological Resources Protection Act. ARPA is the only law
specifically protecting cultural heritage resources to provide a value amount as the basis for determining
whether an offense deserves to be enhanced from a misdemeanor to a felony. Thus, ARPA constitutes the
best evidence of Congressional will with regard to a value-based enhancement for offenses involving cultural
heritage resources, namely that the value amount should be $500. Consequently, I recommend that this
amount be used not only for charging and conviction, but for sentencing purposes, too, and that the
Commission replace the beginning of 2B1.5(b)(1) with the words "(1) If the value of the cultural heritage
resources (A) exceeded $500 but did not exceed $5,000, increase by 1 level . . .."

With regard to the issue for comment concerning the "pattern” enhancement, so long as this enhancement
avoids any double counting, I believe that similar conduct should qualify for the "pattern" enhancement even - _
where no civil or administrative adjudication, or, for that matter, criminal conviction, occurred. The number
of civil or administrative adjudications for cultural heritage resources offenses is so small that restricting the
scope of the enhancement to these narrow classes of misconduct will constructively make the "pattern”
enhancement a nullity. Even extending the "pattern” enhancement to actual criminal convictions would be
too narrow. The detection rate of offenses committed against archeological resources on the public lands,
and the apprehension rate of the offenders, can be distinguished from most cases of theft of Government
property. For one thing, land managing agencies don't know where all the archeological sites are located
(and the actual number grows every year, when the resources reach the threshold age), and, therefore, they
can't know the actual number of offenses. For another thing, lack of resources prevents them from
effectively policing even the 700,000 known sites on their lands. Thus, in Fiscal Year 1997, only 9 percent
of the 1,372 reported violations led to an arrest or citation (Archeology and Ethnography Program, Dept'l
Consulting Archeologist, National Park Service, Dept. of Interior, The Federal Archeology Program:
Secretary of the Interior's Report to Congress 1996-97, at 37 (1999)). Because the number of apprehensions
relative to the number of violations - both actual and reported - is overwhelmingly disproportionate, a
defendant convicted of an offense involving a cultural heritage resource will almost never have prior civil or
administrative adjudications, or criminal convictions, of misconduct similar to the instant offense.

Consequently, I believe evidence which proves, for purposes of sentencing, that a defendant committed two
or more acts of misconduct similar to the instant offense, in violation of any Federal, state, or local provision,
rule, regulation, ordinance, or permit should constitute evidence of a pattern of similar violations because this
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evidence provides a more accurate means of determining misconduct similar to the instant offense, gives
effect to the "pattern" enhancement, and ensures the general goal of proportionality in sentencing.

Finally, concerning the issue for comment on upward departure or enhancement, I recommend that the
Commission include several examples of offense conduct meriting an upward departure or enhancement.

"Extreme conduct" should be an appropriate reason for upward departure or enhancement (and see U.S. v.
Shumway, 112 F.3d 1413, 1424 (10th Cir. 1999), where the defendant desecrated the remains of a Native
American infant). Damage to reputation is an appropriate reason for upward departure or enhancement (and
see U.S. v. Medford, 194 F.3d 419, 425 (3d Cir. 1999), where the thefts damaged the reputation of the
Historical Society of Pennsylvania). A cultural heritage resource offense might be, in effect, a hate crime,
with the offender motivated by hate for the particular racial, ethnic, religious, or social group, or individual,
affiliated with the cultural heritage resource, and this kind of conduct should deserve an upward departure or
enhancement. Additionally, an offender who destroys or injures a cultural heritage resource for the purpose
of avoiding detection and apprehension should be subject to an upward departure or enhancement in sentence.

The Department of the Interior is the steward responsible for the greatest number of archeological sites and
historic properties on the public lands. Consequently, Congress has charged the Secretary of the Interior
with leadership and coordination responsibilities for our national archeology and historic preservation
program. As the person who has been delegated the Secretary's responsibilities for the Federal archeology
program, I urge the Commission to adopt this stand-alone sentencing guideline amendment for offenses
involving cultural heritage resources, and hope you will consider my comments on the proposed amendment
favorably. Also, I invite the Commission to call on the Office of the Departmental Consulting Archeologist
for any assistance you might require, at 202/343-4101.

Sincere

Francis P. McManamon, Ph.D.
Chief Archeologist, National Park Service
Departmental Consulting Archeologist, Department of the Interior
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United States Department of the Interior

NATIONAL PARK SERVICE
1849 C Street, N.W.
Washington, D.C. 20240

IN REPLY REFER TO:

A3815(2265)

JAN 2 4 2002

United States Sentencing Commission
Attention: Public Information

One Columbus Circle, NW

Suite 2-500

Washington, DC 20002-8002

Dear Commissioners:

The Native American Graves Protection and Repatriation Act (NAGPRA) was signed into law by
President George H. Bush on November 16, 1990. Responsibilities for implementing the civil
provisions of the statute were assigned to the Secretary. of the Interior. The National NAGPRA
Program has been established to carry out some of the Secretary’s responsibilities regarding this
statute. I am responding to the United States Sentencing Commission’s publication of a proposed
amendment providing for a new guideline to cover a variety of offenses involving cultural

. heritage resources [66 Fed. Reg. 59, 330-33 (2001)]. However, I will limit my comments on the
proposed amendment to those provisions that relate to the criminal provisions of NAGPRA. The
proposed guideline provides appropriate guidance to the Federal courts in sentencing those who
violate NAGPRA. Notwithstanding our full support for the proposed guideline, I respectfully
offer the following recommendations to improve it before the Sentencing Commission makes its
final decision concerning the guideline.

Base Offense Level:

I strongly support establishment of a base offense level of 8 for offenses involving the theft of,
damage to, destruction of, or illicit trafficking in cultural heritage resources [subsection
2B1.5(a)]. The application note defining “cultural heritage resource” makes it clear that the term
includes “cultural items” as defined in NAGPRA.

Special Offense Characteristic-Value:

The proposed amendment would establish a 1 level enhancement if the value of the cultural
heritage resource exceeds $2,000 but does not exceed $5,000 [subsection 2B1.5(b)(1)(A)]. The
application note regarding the value of cultural heritage resources stipulates that the commercial
value and the cost of restoration and repair will generally be used, except in the case of
archaeological resources where the greater of the item’s commercial value or archaeological
value will be used.

The Commission should change the lower threshold for the 1 level enhancement from $2,000 to
$500. The lower amount represents the dividing line between a misdemeanor and a felony

. violation of the Archaeological Resources Protection Act. ARPA is the only law specifically
protecting cultural heritage resources to provide a specific value amount as the basis for
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determining whether an offense deserves to be enhanced from a misdemeanor to a felony. Thus,
ARPA constitutes the best evidence of Congressional will with regard to a value-based
enhancement for offenses involving cultural heritage resources.

Special Offense Characteristic-Source Location:

The proposed amendment would establish a 2 level enhancement if, prior to the offense, the
cultural heritage resource was located on or in a special Congressionally designated area,
including the national park system, a National Historic Landmark, a national monument or
national memorial, a national museum sanctuary, a national cemetery, a museum, or the World
Heritage List [subsection 2B1.5(b)(2)].

The Commission should add “tribal lands” to the list in subsection 2B1.5(b)(2) and add a
definition in the application notes that reads as follows: ““Tribal land’ has the meaning given the
term in 25 U.S.C. §3001(15).” NAGPRA provides special protection to cultural items found on
tribal land. The intentional removal or excavation of cultural items from Federal lands may only
be conducted following issuance of an ARPA permit and consultation with the appropriate Indian
tribe or Native Hawaiian organization. Congress has provided additional protection on tribal
lands by requiring the consent of the appropriate Indian tribe or Native Hawaiian organization
prior to the intentional removal or excavation of cultural items.

Special Offense Characteristic-Types of Cultural Heritage Resources:

The proposed amendment would establish a 2 level enhancement if the offense involves human
remains, a funerary object, a designated archeological or ethnological material, or a pre-
Columbian monument or architectural sculpture or mural [subsection 2B1.5(b)(3)]. The
application notes provide definitions of “human remains” and “funerary object.”

The Commission should add “sacred object” and “object of cultural patrimony” to the list in
subsection 2B1.5(b)(3) and add two definitions in the application notes that read as follows:
““Sacred object’ means specific ceremonial objects which are needed by religious leaders for the
practice of religions by their present day adherents” and “‘Object of cultural patrimony’ means an
object having ongoing historical, traditional, or cultural importance central to a group or culture
itself, rather than property owned by an individual, and which, therefore, cannot be alienated,
appropriated, or conveyed by any individual.” NAGPRA provides special protection to sacred
objects and objects of cultural patrimony, as well as to human remains and funerary objects.
Extending the 2 level enhancement more generally to offenses involving sacred objects and
objects of cultural patrimony would be equitable.

Special Offense Characteristic-Pecuniary Gain:

The proposed amendment would establish a 2 level enhancement for offenses committed for
pecuniary gain or otherwise involving a commercial purpose [subsection 2B1.5(b)(4)(A)]. This
enhancement would necessarily apply to all violations of 18 U.S.C. 1170, since a financial
incident is one of the elements of the offense. For purposes of sentencing violations of 18 U.S.C.
1170, the proposed enhancement for a pattern of similar pecuniary or commercial violations
[subsection 2B1.5(b)(4)(B)] would be moot as presently written.
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Proposed Enhancement-Fiduciary Trust:

In the synopsis of the proposed amendment, the Commission recognizes the trust responsibilities
of the United States for cultural heritage resources. For some of these resources, the United States
is a trustee for the public generally, but for other resources it acts as a fiduciary specifically on
behalf of Indian tribes and Native Hawaiian organizations.

The Commission should add a 2 level enhancement if the offense involves a cultural heritage
resource for which the United States acts as a fiduciary on behalf of Indian tribes or Native
Hawaiian organizations. Acts of theft of, damage to, destruction of, or illicit trafficking in cultural
heritage resources for which the United States acts as a fiduciary are particularly heinous in that
they violate Native peoples’ moral values which the United States has a legal and moral
obligation to protect. Therefore, an appropriately harsh punishment is in order. This enhancement
would apply where it is determined that: 1) an Indian tribe or Native Hawaiian organization is the
owner of the cultural item pursuant to 25 U.S.C. 3002 (a); or 2) the cultural item is to be
expeditiously returned to an Indian tribe or Native Hawaiian organization pursuant to 25 U.S.C.
3005.

Thank you for your consideration of these recommendations. Please contact me at 202/343-1215
if you have any questions.

Sincerely,

et Lo

Robert Stearns, Ph.D.
Manager, National NAGPRA Program
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#7==2>  United States Forest Washington Office 14" & Independence SW
} Department of Service P.O. Box 96090
Agriculture Washington, DC  20090-6090

.@-

File Code: 5300/ 2360
Da(f::FEB 4 2002

United States Sentencing Commission
Attn: Public Information

One Columbus Circle, NE

Suite 2-500

Washington, DC 20002-8002

Dear Commissioners:

As Directors of Law Enforcement and Investigations, and Recreation, Heritage and Wilderness
Resources for the Forest Service, one of the primary responsibilities is the protection and
management of heritage cultural resources on all National Forest System lands in the United
States. As such, we are responding to the United States Sentencing Commission’s publication of
a proposed amendment providing for a new guideline to cover a variety of offenses involving
heritage cultural resources, and three issues for comment (66 Fed. Reg. 59, 330-33 (2001)).
First, we thank the Commission for addressing an issue of critical importance to this agency.
The Forest Service has an obligation to the public, under statutes passed by Congress, to protect
these fragile and non-renewable resources. Heritage resource crime goes far beyond economic
considerations. Nations, communities, and individuals maintain cultural identity through
connections to places and objects. These crimes not only hinder the progress of science but they
. are a direct assault on the spirit and emotions of our people.

The Forest Service has responsibility for the 191.6 million acres of national forests and
grasslands within the National Forest System, making it one of the largest land managing
agencies in the Untied States. Our agency’s stewardship responsibility for the many resources in
and on these 191.6 million acres includes more than 277,000 known heritage sites, as well as
countless sites yet undiscovered. Between 1999 and 2001, there were 301 reports of heritage
cultural resource offenses within national forests and grasslands but the actual number of
violations is unknown and likely exponentially higher. Limited resources are available for
enforcing the law in this vast area, and convictions are few, so public land agencies need stronger
tools to fulfill the public trust. We strongly urge the Commission to adopt the guideline
amendment and we offer comments on the three Issues for Comment:

1. The phrase “pattern of similar violations” is ambiguous and open for interpretation. The
enhancement in subsection (b)(4)(B) for a “pattern of similar violations” should be
substantially broadened to apply to any defendant who is shown by competent evidence
(including but not limited to criminal, civil, or administrative adjudications) to have any
past history of two or more violations of Federal, state or local laws protecting heritage
cultural resources.

2. There will be cases where the value of a heritage cultural resource, as determined under
subsection (b)(1) and Application Note 2, underestimates the actual value. The use of
only the commercial value and the cost of restoration and repair to determine the value of
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the heritage cultural resource, unless they are archaeological resources, will not indicate
the seriousness of the offense, an upward departure will be warranted. the value of these
resources, as will the use of archaeological value and the cost of restoration and repair.
In such cases, where the offense level determined under the guidelines substantially
understates

3. Please include an enhancement for offenses that involve the use of destructive devices.
Use of explosives can cause indiscriminate damage and demonstrates a callous disregard
for public safety.

In addition to the above three comments, please make a change in Section 2B1.5 (b)(2). Insert
...”or lands administered by the Forest Service” following (A) the national park system.

Section 2B1.5(b)(1)(A) and the second Application Note 2(A) should be consistent with the
proposed amendments to the Penalties section of ARPA and should state that “If the value of the

heritage cultural resources (A) exceeded $500 but not exceeded $5000, increase by 1 level.

Application Note 2 (A) should be eliminated from the senténcing guidelines. The method
established by the ARPA Uniform Regulations (.14(a)) for the determinations of archaeological
value can be applied effectively to cultural resources less than 100 years of age.

The Forest Service has trust responsibilities to carry out the mandates of Federal law with respect
to American Indian and Alaska Native tribes. We therefore appreciate the effort of the
Commission to include enhancements for offenses that involve human remains or funerary items.

Once again, thank you for addressing the concerns of our agency. Along with our Federal
Preservation Officer, Michael Kaczor, as supported by our national leadership, we view this
amendment as a needed and important tool to strengthen our ability to protect our Nation’s
cultural heritage. Our input was derived from those who work directly with and have experience
with heritage/cultural law enforcement, who have direct experience with the issues and impacts
of heritage-related crimes, and who are glad to provide more detailed information at your
request. Please call either of our staffs for any additional assistance.

Sincerely,

t‘ﬁ%@ﬂw— /L v o B e

WILLIAM F. WASLEY ~ RICHARD W. PATERSON
Director Acting Director
Law Enforcement and Investigations Recreation, Heritage, and Wilderness Resources
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SAA

EECEE
SOCIETY FOR AMERICAN ARCHAEOLOGY

January 30, 2002

United States Sentencing Commission
Attention: Public Information

One Columbus Circle, NE

Suite 2-500

Washington DC 20002-8002

Dear Commissioners:

I am writing to you as President of the Society for American Archaeology (SAA). With
more than 7000 members, SAA is an international organization dedicated to research,
interpreting, and protecting archaeological heritage of the Americas. Since its inception
in 1934, SAA has endeavored to stimulate interest and research in American
archaeology; advocate and aid in the conservation of archaeological resources; encourage
public access to and appreciation of archaeology; oppose all looting of sites and the
purchase and sale of looted archaeological materials; and serve as a bond among those
interested in the archaeology of the Americas.

Because preservation of our nation’s cultural heritage has been one of the Society’s
central objectives, SAA played an important role in the enactment of the Archaeological
Resources Protection Act of 1979 (ARPA) (16 USC 470aa-mm) and the Native
American Graves Protection and Repatriation Act (25 USC 3001-3013). Itis SAA’s
position that these and other statutes should be used as effectively as possible to protect
cultural heritage resources from the devastating effects of looting and vandalism.

Given this position, I am writing to you on behalf of SAA to express our organization’s
strong support for the adoption of the proposed amendments to sentencing guidelines,
policy statements, and commentary published in the Federal Register (Volume 66,
Number 228) on November 27, 2001. We commend the Sentencing Commission for
proposing these amendments to the sentencing guidelines and feel that they will greatly
enhance efforts to protect cultural heritage resources. ' '

The Society appreciates the opportunity to provide the following responses to the “Issues
for Comment” identified by the Sentencing Commission.
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Issue for Comment 1:

Large numbers of looters and vandals are not apprehended and are not prosecuted either
criminally or civilly due to the vastness of the public and Indian lands on which cultural
heritage resources are located, the relatively low level of law enforcement protection
available for most of these lands, and the sophisticated methods of operation employed
by many heritage looters and vandals. Therefore, it is the Society’s position that the
enhancement in subsection (b)(4)(B) for a “pattern of similar violations” should be
substantially broadened to apply to any defendant who is shown by competent evidence
(including but not limited to criminal, civil, or administrative adjudications) to have any
past history of two or more violations of Federal, state, or local laws protecting cultural
heritage resources.

Issue for Comment 2:

Cases will arise in which the value of a cultural heritage resource, as determined under
subsection (b)(1) and Application Note 2, is underestimated. As is noted in the
discussion of Application Note 2(A) below, the use of only the commercial value and the
cost of restoration and repair to determine the value of cultural heritage resources, unless
they are archaeological resources, will not indicate the value of these resources as
appropriately as will the use of archaeological value and cost of restoration and repair.
(This issue and the need to modify Application Note 2 are discussed more fully below.)
Also, there are resources of such extreme and irreplaceable importance to the cultural
heritage of the nation that even the use of archaeological value and the cost of restoration
and repair will not be reflective of their true heritage value and will substantially
understate the seriousness of the offense. A timely example of this type of cultural
heritage resource is the Liberty Bell, which was recently damaged by a vandal. An
example from the prehistoric cultural heritage of the United States is the Cliff Palace ruin
at Mesa Verde National Park in Colorado. This site played an important role in the
designation of Mesa Verde National Park as a World Heritage Site in 1978. For these
reasons, it is the Society’s position that Application Note 7 should be revised to
affirmatively state that, “There will be cases in which the offense level determined under
this guideline substantially understates the seriousness of the offense. In such cases, an
upward departure will be warranted.” The third sentence of Application Note 7 should -
be eliminated or should be revised to cite examples of the types of nationally important
cultural heritage resources discussed above.

Issue for Comment 3:
It is the Society’s position that, although the use of explosives with regard to a cultural

resource crime may be covered by other statutes and sentencing guidelines, it would
nevertheless be appropriate to include this enhancement in this guideline.
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Additional Comments

The Society also wishes to comment on two other issues in the proposed amendments to
the sentencing guidelines. The first issue pertains to Sec. 2B1.5(b)(1)(A) and the second
to Application Note 2(A).

Sec. 2B1.5(b)(1)(A):

Sec. 2B1.5(b)(1)(A) states that, “If the value of the cultural heritage resources (A)
exceeded $2,000 but did not exceed $5,000, increase by 1 level.” In one of the important
1988 amendments to ARPA, the penalties section of the Act (16 USC 470ee(d)) was
amended to lower the felony threshold from $5,000 to $500. The basis for this
amendment was the fact that many violations causing serious harm to cultural heritage
resources result in hundreds rather than thousands of dollars in monetary damages to
these resources. Therefore, it is the Society’s position that Sec. 2B1.5(b)(1)(A) of the
proposed amendments to the sentencing guidelines should be consistent with the
amended penalties section of ARPA and should state that, “If the value of the cultural
heritage resources (A) exceeded $500 but did not exceed $5,000, increase by 1 level.”

Application Note 2(A):

In relation to determining the value of cultural heritage resources for the purposes of
subsection (b)(1), Application Note 2(A) states that, “Except as provided in subdivision
(B), the value of a cultural heritage resource is its commercial value, and the cost of
restoration and repair.” Subdivision (B) of Application Note 2 allows the use of
commercial value or the archaeological value and the cost of restoration and repair for
determining the value of cultural heritage resources for the purposes of subsection (b)(1),
but only for “archaeological resources” as defined by ARPA (16 USC 470bb(1)). Under
this definition, an archaeological resource must be at least 100 years of age. In this
regard, it is important to note three facts.

First, many cultural heritage resources important in the history of the United States are
less than 100 years old and do not meet the ARPA definition of an archaeological
resource (examples include sites and artifacts from World Wars I and II, the Civilian
Conservation Corps, and the atomic power development period). Second, the
archaeological value of cultural heritage resources less than 100 years old usually will
more truly reflect the heritage value of these resources than does their commercial value.
In addition, many of these resources either will not have a commercial value, or their
commercial value will be difficult to ascertain. Third, the method established by the
ARPA Uniform Regulations (.14(a)) for the determination of archaeological value can be
applied effectively to cultural heritage resources less than 100 years of age. Therefore, it
is the Society’s position that the provisions of Application Note 2(B) should apply to
determining the value of all cultural heritage resources for the purposes of subsection
(b)(1) and that Application Note 2(A) should be eliminated from the proposed
amendment to the sentencing guidelines.
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Thank you for your consideration of SAA’s comments on the proposed amendments of
the sentencing guidelines. The Society strongly supports the Sentencing Commission’s
identification of the need for sentencing guidelines for cultural heritage resource crimes
and views adoption of such guidelines as the highest possible priority in efforts to protect
our nation’s cultural heritage. If the Society may be of any further assistance in this
process, please do not hesitate to contact Stuart Binstock, Manager of Government
Affairs for the SAA, at 202-789-8200 and he will be able to assist you.

Sincerely,

AR %

Robert L. Kelly
President
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ARCHAEOLOGICAL INSTITUTE OF AMERICA

LocaTtep AT Boston UNIVERSITY
656 Beacon STreet, Boston, MA 02215-2006
(617) 353-9361 FAX (617) 353-6550
E-mail: aia@bu.edu
WWW: http:/ /www.archaeological.org

Nancy C. Wilkie, President

January 31, 2002

United States Sentencing Commission
Attention: Public Information

One Columbus Circle, NE

Suite 2-500

Washington, D.C. 20002-8002

Dear Commissioners:

On behalf of the Archaeological Institute of America, I would like to submit the accompanying
comments on the proposed amendments to the Sentencing Guidelines on Cultural Heritage
Resource Crimes published in the Federal Register, Vol. 66, Number 228, on November 27,
2001 (Proposed USSG § 2B1.5). The AIA strongly endorses the efforts of the United States
Sentencing Commission to increase the penalties for the commission of cultural heritage
resource crimes in the attempt to make the punishment commensurate with the serious nature of
these offenses and with the loss that they cause to the archaeological, historical and cultural
record of humankind.

The AIA is grateful to the Sentencing Commission for undertaking this task and for affording the
opportunity to submit these comments. Please do not hesitate to contact me at 507/646-4231, if I
can be of any further assistance in the Sentencing Commission’s deliberations.

Sincerely,

Nancy C. Wilkie
President
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Comments of the Archaeological Institute of America
2002 Proposed Amendments to the Sentencing Guidelines on
Cultural Heritage Resource Crimes (Proposed USSG § 2B1.5)

The Archaeological Institute of America [AIA] is a professional and academic association with
approximately 10,000 members throughout the United States, of which 2500 are professional archaeologists.
Founded in 1879 by Harvard Professor Charles Eliot Norton and chartered by an Act of Congress in 1906, for over a
century the- AIA has cultivated the interests of and educated the American pubiic about the past. Of particular
concern to both the professional and avocational members of the AIA is the preservation of archaeological sites,
historic monuments and museum collections, which form the basis for our understanding and knowledge of the past.
The AIA today leads the debate concemning the trade in illicit antiquities. It was one of the first organizations in the
United States to call for adherence to the 1970 UNESCO Convention on the Means of Prohibiting and Preventing
the Illicit Import, Export, and Transfer of Ownership of Cultural Property and to incorporate UNESCO principles
into its Code of Ethics. The AIA has been instrumental in the enactment of United States cultural heritage legislation
from the Antiquities Act of 1906 to the Convention on Cultural Property Implementation Act of 1983.

The AIA strongly endorses the 2002 Proposed Amendments to the Sentencing Guidelines (Proposed
USSG § 2B1.5), which would provide enhancements and valuation rules for offenses involving the theft of, damage
to, destruction of, or illicit trafficking in cultural heritage resources. While the AIA strongly supports these proposed
Guidelines, we also suggest some changes that would have Lhé effect of clarifying and carrying out more completely.
the intent of the. proposal to provide offense levels that are commensurate with the full harm caused by cultural
heritage resource crimes.

When objects are looted from archaeological sites, the damage that is caused often far exceeds the
monetary value of the objects themselves. Much of the historic and scientific information of archaeological sites is
contained in the context and relationship of individual objects to other objects, as well as to architectural remains,
living floors, and floral and faunal remains. The ability to discern these relationships enables archacologists, often
working collaboratively with different types of scientists, to reconstruct past societies and to deduce a wealth of
information concerning past life. Thus, the theft of objects of relatively low commercial or market value can cause

destruction and harm of considerable magnitude to the historical and cultural record.
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The currently existing Sentencing Guidelines are not able to take this full harm into account because they
do not provide adequate levels of punishment for offenders. The initial two-level enhancement of the proposed
Guidelines for cultural heritage resource crimes is a starting point for a calculation that takes this increased harm
into account. The calculation of the monetary value of the damage caused can be based on either commercial value
or archaeological value. The use of archaeological value is particularly appropriate in cases where the object is of
low commercial value but the harm caused to an archaeological site is high. Thus, archaeological value takes into
consideration the cost of retrieving the information that could have been obtained if the offense had not been
committed. This provision is discussed in greater detailed below.

A third enhancement is provided if the offense involved commercial advantage or private financial gain.
The AIA particularly supports this enhancement. While it is difficult to discern the exact workings of the
international market in stolen and looted antiquities, the illegal market includes individuals who deal in large
quantities of looted objects with considerable potential for financial gain. At least at the international level, these
individuals facilitate the market bet\.ween local looters, who receive relatively small payments for objects, and
ultimate purchasers who pay considerable sums. The profit motive is high, while the chance of successful
prosecution is relatively low, because of the complex interaction of laws of different nations and the perception of
cultural heritage crimes as “victimless.” Thus, an enhancement based on commercial gain motivation is one way to
provide sufficient punishment that is 2 meaningful deterrent to the coﬂunission of cultural heritage resource crimes.
It also provides a legitimate distinction between those who traffic in cultural objects for pecuniary gain and those
who take objects to satisfy their own interest but who are not motivating others to do likewise.

Another enhancement is proposed for offenses involving specially protected resources or resources from
specially protected places. In the latter, seven locations are specified. One of these locations is museums, and we
will offer specific comment below. In the former category is included four types of cultural heritage resources that
have merited special treatment in federal law. Again, we will comment on this provision further. The AIA supports
both of these types of enhancements because the places and types of objects included have all been recognized by
federal law, international agencies, or international conventions as having particular value to the cultural history of
humankind.

Following are responses to the issues on which comment was requested, as well as specific
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recommendations to improve the proposed Sentencing Guidelines and thereby carry out more fully the intended

purpose of these amendments.

Issues for Comment:
1. Enhancement for “Pattern of Similar Violations™: Section 2B1.5(b)(4)(B), Application Note 5

For numerous reasons, including difficulty of policing archaeological sites and historic monuments, the
apprehension and successful prosecution of those who commit cultural heritage resource crimes are difficult to attain
and not as frequent as are warranted. The AIA thus supports the proposed enhancement for a “pattern of similar
violations” when the defendant is shown through prior adjudications to have previously engaged in similar

misconduct.

2. Upward Departure Provision: Application Note 7

The AIA supports a provision allowing an upward departure in situations in which the.offense level
understates the seriousness of the offense. The example given in Application Note 7, in which a non-cultural
heritage resource is damaged, destroyed or stolen, would warrant an upward departure. However, there are -
additional circumstances in which the offense level, to the extent it is based on the commercial value of the cultural
heritage resource that has been stolen, damaged or destroyed, may well still be inadequate. This situation is

addressed further in Recommendation 4, below.

3. Enhancement for Use of Explosives
The AIA supports an enhancement for use of explosives, both because it poses an additional dénger to

human life and because it can cause an extreme amount of damage to archaeological sites and historic monuments.

Recommendations:
1. Definition of Museum: Section 2B1.5(b)(2)(F) and Application Note 3(A)
As previously mentioned, one of the locations specified under Section 2B1.5(b)(2)(F) is museums.

However, the definition of museum used in Application Note 3(A) is the definition provided in 18 U.S.C. § 668(1),
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which requires a “museum” to be located within the United States. The AIA suggests expanding the definition to
include museums located outside of the United States. Theft from a museum collection is equally egregious,
wherever the theft occurs. With an expanded definition, this provision would apply to thefts from a museum when
the stolen object is later brought to the United States. Museums, both in the United States and abroad, serve a
valuable public function in collecting and preserving archaeological and cultural objects and making them available
to the public for education and to scholars for research.

Theft from a museum imposes a special range of burdens-risk of injury to the object; deprivation to the
public, which is denied the opportunity to view the object; deprivation to the scientific community, which is denied
the opportunity to study the object and thereby add to our kn(l)w]cdgc of the past; dismemberment of a collection so
that the other objects in a particular group may also lose some of their meaning and historical or scientific value.
Museums in some foreign countries may be the only repository of the few cultural objects in the country that are
available for the public to view and study, and the citizens of these countries may not be able to visit collections in
other countries. Thus, the loss of the commercial value of the object may be considerably smaller than the cultural
and historical loss caused by the theft of an object from a museum collection. The recent case of nearly three
hundred antiquities that were stolen from a museum in Corinth (Greece) and that surfaced in Miami is an illustration
of the type of theft that inclusion of foreign museums in this section of the proposed guidelines would assist in

deterring.

2. Particular Protected Categories of Cultural Heritage Resources: Section 2B1.5(b)(3) and Application Note 4
Section 2B1.5(b)(3) lists particular types of cultural heritage resources that have been designated by United
States law as meriting special protection. A cultural heritage resource crime involving one of these particular types
of objects receives an enhancement of two levels. The types of cultural heritage resources in this section are: (A)
human remains; (B) a funerary object; (C) designated archaeological or ethnological. material; and (D) a pre-
Columbian monumental or architectural sculpture or mural. Human remains and funerary objects both receive
special protection under the Native American Graves Protection and Repatriation Act, while the import of Pre-
Columbian monumental or architectural sculptures and murals is specifically regulated under the Pre-Columbian

Monumental or Architectural Sculpture and Murals Act of 1972, 19 USC. §§ 2091-95.
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Subsection (C) of Section 2B1.5(b)(3) includes archaeological and ethnological material that has been
designated for import restrictions under the Convention on Cultural Property Implementation Act of 1983, 19 U.S.C.
§2601 et seq [CPIA]. The CPIA is the United States’ implementing legislation for the 1970 UNESCO Convention
on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
Property. The UNESCO Convention, among other things, calls on States Parties to the Convention to provide means
of respecting each others’ export regulations for archaeological and ethnological materials that are subject to theft
and looting, which injures archaeological sites and indigenous communities. Pursuant to the CPIA, 19 U.S.C.
§§2602-03, the United States may impose import restrictions on designated archaeological and ethnological
materials that are illegally exported from the country of origin. In order to clarify the definition of “‘designated
archaeological and ethnological material,” we suggest that the citation to the CPIA in Application Note 4(A) be
changed to read: “19 U.S.C. §§2601(7) and 2604", thereby referring to the more specific sections of the CPIA

In addition, the CPIA recognizes a second category of cultural objects, that is “stolen cultural property.”
The CPIA prohibits the import into the United States of “any article of cultural property documented as appertaining
to the inventory of a museum or religious or secular public monument or similar institution in any State Party that is
stolen from such institution . . .”, 19 U.S.C. §2607. In what seems to have been an inadvertent oversight, the
proposed Sentencing Guidelines do not recognize this category of cultural heritage resources for an enhancement,
although it is also specifically recognized by federal law as deserving special legal treatment. In fact, this section of
the CPIA provides the most specific protection for archaeological sites, historic monuments, churches and other
religious institutions located in foreign countries. It is also objects stolen from these types of institutions and
locations that are most likely to involve a crime in the United States.

The AIA therefore suggests that a category be added to this section of the proposed Sentencing Guidelines
to include “stolen cultural property.” Furthermore, Application Note 4(A) would require an additional reference to
“19 U.S.C. §§2601(6), 2607" in order to incorporate this category of “stolen cultural property” into the Sentencing
Guidelines. The addition of this category of stolen cultural property would be the only means of providing enhanced
protection to some categories of cultural heritage resources stolen from foreign countries as these may not otherwise
be included in the specific categories listed in Section 2B1.5(3) of the proposed Sentencing Guidelines. This also

seems an appropriate and logical complement to the inclusion of “designated archaeological and ethnological
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