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If it is the intent of the Commission that the FSGO apply to Native American Tribal 

Governments, it might be wise to engaee them in considering if there are not unique 

matters to consider as it sets forth its minimum requirements. As one who bas bad 

experience workini with tribal governments and who sees the advantaies of having 

effective ethics and compliance programs on a model that reflects the dynamics of 

today•s tribes, l would welcome specific lanpage addressing the tribes. 

Another area of concern to those who care deeply about the public policy implications of 

effective ethics and compliance proarams are the challenges to micro/small to medium 

enterprises in designing and implementing such programs. The experience and lessons 

learned to date have been largely confined to the lareer or even largest organizations. 

However, a significant number of the enterprises that have problems before either the 

Federal Couns or Federal Agencies, such as the Department of Defense or Health and 

Human Services, are smaller enterprises. 

In my view, an ad hoc advisory group to the Commission should have membership 

reflecting the two groups and their bodies of challenges and concerns. 1 would welcome 

the opportunity to serve as a member of the ad hoc adVisory group as a voice for those 

two groups. I do not hold myself out as an expert on the challenges and concerns of the 

Native American Tribes. I think few would do so boldly, but as a tribal member 

(Cherokee) and one who has written on tribal governance as early as my law review days, 

I am intensely in them and would work to enaage voices that are truly 

representative. I do feel that I can speak for the small to medium enterprise having been 

a small businessman and represented small businesses earlier in life. Moreover, as part of 

a program I am in the midst of developing, I will begin hosting within the month an 

international e-conference addressing these issues as the flrst step in developing an 

effective guide for the micro/small to medium enterprise to design and implement a truly 

effective ethics and compliance program to meet its needs within its organizational 

context and organizational culture. 

I will be pleased to make more information available to you upon request, but I bring a 

wealth of experience to such a group. ln addition to beina a lawyer who had largely 

small business clients in the 1980s, I have consulted in the ethics and compliance 

industry since 1993, was a principal proponent of the Coalition for and 

Compliance Initiatives by calling and arranging for its fonnative meetings in 2000, and 

have been an Ethics Resource Center Senior Fellow since its inception in 1997. 

In sum, I wholeheartedly support such a review and pledge to support the Commission in 

its endeavors. Moreover, I see special value in the Commission staff's fostering a 

dialogue with industry and government regulators regarding the design, implementation, 

enforcement, and assessment of an effective program in order to lay a solid foundation 

for the Commission's review. In this regard, I believe that I offer unique value in 

working with the Commission in soliciting other experiences and learning. 
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Please do not hesitate to contact me if I can offer any other support for this important 

endeavor. 

Sincerely, 

-3-
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November 5, 2001 

I am responding to your September 19, 2001 notice in the Federal Resister requesting 
comments on the advisability of beginning a dialogue on revising the organizational 
guidelines. By way ofbackground, as a former staff member, I served as a consuhant to 
the Commission during the development of the organizational guidelines. My analysis of 
past sentencing practice served as a focal point for discussions and ultimately infonned 
the development of the guidelines. 1 I have since studied and published empirical research 
on the implementation of the guidelines? My research continues to focus on corporate 
crime and punishment and the effect of the guidelines on organizations. 

In theory, l applaud the effon to revisit the organizational guidelines after 10 years. 
Moreover, there is potential merit to having a longer-tenn advisory board continually 
monitor the organizational guidelines and to develop some expertise and perspective that 
would assist the Commission in adapting to new issues that ultimately will arise.. A well-
balanced advisory group should consist of corporate managers, U.S. Attorneys, 
regulatory agencies, the defense bar, ethics officers, and scholars who study both 
corporate crime and punishment as well as organizational behavior and economics. Note 
that my vision of this advisory board diffen substantially from what I read in the letters 
you have received to date. For example, the "Coalition for Ethics and Compliance The 
Initiatives" (CECI) appears to be a well-organized association of stakeholders interested 
in corporate ethics. For that matter, Win Swenson would be a natural candidate for 
membership in such an advisory group, and he would no doubt be a valuable contributor. 

1 See Cohen, "Corporate Crime and Punishment: A Study of Social Hann and 
Sentencing Practice in the Federal Courts, 1984-1987," 26 American Criminal LaW 
Reyieyv 605-660 (1989); Cohen, Ho,.Joncs, and Schleich, "Organizations a& Defendants 
in Federal Coun: A Preliminary Analysis ofProsecutions, Convictions and Sanctions, 
1984-1987," 10 Whittier Law Review 103-124 (1988); and Cohen, "Corporate Crime and 
Punislunent: An Update on Sentencing Practice in the Federal Courts, 1988-1990," 71 
BostonP,niversity Law Review 247-80 (1991). 

See Alexander, Arlen, and Cohen, "Regulating Corporate Criminal Sanctions: 
Evidence on the Effect of the U.S. Sentencing Guidelines," 42 Joumal ofLilw and 

271-300.(1999) and "The Effect of Federal Sentencing Guidelines on 
Penalties for Public Corporations,'' 12 Federal Sentencins Reporter 20-6 (1999). 
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Having said that, I am concerned that CECI is too narrow a group focusing on ethics and compliance - with a predetermined agenda - to be given the role of organimlg and 
spearheading any such advisory group. The same could be said for some of the other 
organizations that have written you. These groups should be represented and be a large 
part of any advisory group - but they should not control it 

Some of the letters you have received suggest that answers are already known and that 
there is a demonstrated need to tighten the JUidclines. I wish it were that simple. For 
example, one writer urges you to adopt speci£c recommendations including that 
compliance programs be of a certain type and "requirins that the ethics officers in such 
programs have at least tine university-level, full-term courses in ethics." Other 
reconunendations are equally detailed and go so far as to require that violations of 
corporate "ethical standards" be criminalized. Although I have an open mind to all such 

as a researcher and a business school professor, I would caution the 
Conunission not to entertain such notions without careful study by an unbiased, 
representative advisory group that includes significant representation from rigorous 
empirical researchers. One of the lessons that was learned early on when drafting the 
organizational guidelines was that the guidelines do not just affect "offenders" or 
corporations that are willfully violating the Jaw. Instead, the organiziltional guidelines 
have the potential to affect all corporations - including those that otherwise have well 
functioning compliance programs and whose top managers are good citizens. The 
guidelines need to be written with this in mind, and with the fact that it is important not to 
tum the courts and probation officers into corporate managers - except in the most 
egregious cases. The type of recommendations I read in the letters you have on file 
appear to want to micro-manage the natw-e of compliance programs and ultimately tell corporations how to run their businesses. That is a very risky proposition that could 
ultimately lead to law--abiding corporations losing their competitiveness and, worse yet, 
unintended consequences that go beyond any potential crime control benefit. 

In addition to calling for a broadly representative - and research focused - advisory group, 
I have a few suggestions in terms of the scope ofwork of any such advisory group you 
ultimately decide to convene. First, I would note that the penalty portion of the guidelines 
fail to cover a substantial number of crimes - including environmental, worker safety, and 
food and drug violations. Several years ago, I gave a presentation to a working group of 
the Commission that was with drafting guidelines for environmental crimes. 3 

3 See for example, Cohen, "Envirorunental Crime and Punislunent: Legal/Economic 
Theory and Empirical Evidence on Enforcement of Federal Envirorunental StaMes, 11 82 
Journal Qf Criminal Law and Criminolo!D' 1054-1108 (1992) and Cohen hEnvitorunental 
Sentencing Guidelines or Envirorunental Management Guidelines: You Can't Have Your 
Cake and Eat it Tool" 8 Fecleral Reporter, 225-9 (February 1996). 
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Although that worlcing group did issue some draft proposals for discussion pwposes, the 
issue has been on the back burner for quite a few years. It would be appropriate for any 
new advisory group to consider the crimes not currently covered by the organizational 
guidelines and to begin the process of filling in those holes if they deem it to be 
appropriate. 

My second recommendation is that any advisory group considers what data the 
Commission should collect on organizations sanctioned under the guidelines. in order to 
instruct future proposals for changing them. As a researcher who originally coded and 
analyzed pre-guideline cases and who bas spent considerable time with the Commission 
data, I have found that basic questions about the impact of the guidelines on corporate 
sanctions cannot be answered.4 This might seem surprising and it is certainly not meant 
to be a criticism of the Commission or its staff The primary reason for this deficiency 
appears to be the switch from a «research" mode in the pre-guideline era to more of a 
"monitoring" mode in the post-guideline period. Thus, the Commission has collected data 
on the guideline factors themselves so that it can evaluate how those factors are being 
applied, and not on a larger set of questions that would assist researchers and policy 
makers in identifying the strengths and weaknesses of applying the guidelines to actual 
cases. 

I hope these suggestions are taken as constructive a.s that is their intent. As a researcher, 1 
pride myself on not prejudging the outcome of any new research project I embark upon. 
As an important governmental institution, I believe the Conun.ission should adopt the 
same principle and take care in appointing advisory groups that share that same vision. 

Please do not hesitate to contact me ifl can further elaborate on any of these points or 
otherwise be of assistance. 

Sincerely, 

Mark A. Cohen 
Associate Professor ofManagement and 
Director, Vanderbilt Center for Environmental Management Studies 

• See Alexander, Arlen, and Cohen, "Evaluating Trends in Corporate Sentencing: How 
Reliable are the U.S. Sentencing Commission' s Data?" 13 Federal Sentencing Reporter 
108 (September/October 2000). 
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United States Sentencing Commission 
One Columbus Circle NE 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Attention: Public Affairs 

Re: Request for Comment on Possible Formation of an Ad Hoc Group on Organizational 
Sentencing Guidelines, 66 Fed. Reg. 48306 (September 11, 2001) 

Dear Sir or Madam: 

I am writing in response to the above-referenced Request for Comment to encourage the 
Sentencing Commission to form an ad hoc advisory group to review the organizational 
sentencing guidelines and to volunteer to serve as a member of such a group. 

I have been involved in the development and implementation of corporate ethics and 
compliance programs for two companies: The Boeing Company and Lockheed Martin 
Corporation. Both companies were among the original signatories to the Defense Industry 
Initiative on Business Conduct and Ethics (DII), and thus already had strong self-governance 
programs at the time the guidelines were promulgated. Nonetheless, these companies and the 
other DII signatories had to reassess and fine-tune their programs in order to assure 
compliance with the standards set forth in the organizational sentencing guidelines. 

As an attorney in the Boeing law department when the draft guidelines were first published, 
it was my responsibility to lead a team to assess the Boeing Ethics and Business Conduct 
program to determine what changes would be needed to meet the due diligence requirements 
in the guidelines. This assessment project was a wonderful opportunity for the company to 
re-examine and improve its compliance processes. One of the outcomes of that project was 
the reorganization of the program to create a single company-wide Office of Ethics and 
Business Conduct. I left the law department to lead that organization. 
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In earl y 2001, I joined Lockheed Martin Corporation as Vice President of Ethics and 
Business Conduct, with responsibility for the company's Ethics and Business Conduct 
Program and re lated compliance activities. I have seen how the organizational sentencing 
guidelines also had a positive impact at Lockheed Martin. The due di ligence requirements 
for an effecti ve program to detect and prevent violations of the law, as set forth in the 
guidelines, provide a strong foundation for Lockheed Martin' s state-of-the-art ethics and 
compliance program. 

American business has now had 10 years of experience with the organizational guidelines 
and with corporate compliance programs designed to implement their requirements. These 
guidelines have had a profound impact on the way these companies do business. Although 
the DII signatory companies were already committed to formal compliance programs, the 
sentencing guidelines were the driving force in bringing these programs to the rest of 
corporate America. 

Those of us who have helped organizations to develop programs with these guidelines in 
mind have had an opportunity to evaluate their strengths and weaknesses. I believe it is time 
to take a close look at the guidelines to see how they can be improved to be even more 
effective in preventing criminal behavior and raising the standards of ethical business 
conduct in the United States. I highly recommend the formation of an ad hoc advisory group 
to review the guidelines and recommend such improvements. I would also like to convey my 
availability to serve as a member of such a group. 

Very truly yours, 
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November 6, 2001 

United States Sentencing Commission 
One Columbus Orde NE 
Suite 2-500, South Lobby 
Washington, OC 20002-8002 
Attention: Michael Courlander, Public Affa.lrs 

To Whom lt May Concern: 

P.02/02 

The following is in response to the request fot comment on the possible formation of 
an ad hoc advisory group on the Organizational Sentencing Guidelines. 

On this the tenth anniversary of the Organizational Guidelines, it is clear that they 
have had a ml!jor impact in promoting ethical and law-abic::ling conduct within 
corporations. One measure of this impact has been the growth of the Ethics Officer 
Association (EOA). The EOA was founded in 1992 - several months after the 
guidelines went into effect It is the peer-to-peer, non-consulting association for 
managers of ethics and compliance programs. At its founding the EOA had only 12 
members. Today, it has over 770 mentbers, including more than one-half of the 
Fortune 100. 

The impact of the Organizational Guidelines can also be seen in the attendance at a 
series of forums cosponsored by the U.S. Sentencing Commission and the BOA The 
forums were designed to di.scuss the Guidelines, their impact, and suggestions to 
improve the implementation of corporate programs in response to the Guidelines. 
They have been held in Atlanta, Boston, Chkago, Columbus, New York, and San 
Francisco and have drawn over 500 attendee§ including ethics and compliance 
officers, senior executives, and representatives from the prosecutoiial community. 

The EOA has been, and can continue to be, a principal link between the Commission 
and tbose with the responsibility to develop and oversee ethics and compliance 
programs. It can also continue to serve as a forum for the exchange of information 
and best practices and provide opportunities for discussion among diveT$1: pnrties. 
We welcome the opportunity to continue to serve in this capacity, to participate in 
the ad hoc advisory group on the OrganiT.etional Sentencing Guidelines and/ or to 
assist the Commission in other appropriate ways. 

e 30 Olurch Stn::et • Suite 131 • 'Bdmcmt • • 02478 • p/lot'lt; (617) 484-9400 • fax; (617) 484-8330 • website: 
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mvem5er Professor of Legal Studies 

Judge Diana E. Murphy, Chair 
United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500 
Washington, DC 20002-8002 

Dear Judge Murphy: 

Thank you for the opportunity to comment on the proposed ad hoc advisory group regarding the 
Organizational Sentencing Guidelines. I think this is an excellent idea. I was the Supreme Court 
Judicial Fellow at the United States Sentencing Commission from August 1998 to August 1999, 
and I worked with Paula Desio, almost exclusively on Chapter 8 questions. I have written a 
number of law reviews, business articles and one book focusing on the Organizational 
Guidelines. I have maintained my relationship with the Commission as a guest speaker at your 
jointly sponsored regional workshops with the Ethics Officer Association, and yesterday I was 
named as the first director of Xavier University's Will iams College of Business' newly 
established Ethics Center. 

My research and work on Chapter 8 has confirmed the impact they have had on the business 
world. November 1, 1991 will be remembered as the day that corporate America could truly say 
"Good Ethics is Good Business". Prior to the Guidelines, there was tremendous pressure at all 
levels of business to do whatever it took (regardless of law or ethics) to maximize profits. 
Executives may have been sending this message explicitly or implicitly because the probability of 
detection was low, and the punishment, even if detected, seemed worth the risk. After the 
Guidelines were introduced, top executives saw the business va[ue of"values". Of course they 
still need to maximize profits, but now the message is sent to only use legal and ethical means to 
accomplish this goal. This corporate commitment to compliance and ethics programs has been 
clearly demonstrated by the exponential growth in the Ethics Officer Association, a group that did 
not exist before the 1991, but now has over 750 members. 

The ten year anniversary of the Guidelines seems to be an appropriate time to reflect back on the 
accomplishments, and review possible changes to make them even more useful in the future. An 
ad hoc advisory committee can help in this regards. Outside practitioners and academics can lend 
their talent to surface potential issues and suggest possible solutions. I for one, would be honored 
to help in any capacity that was appropriate. 

Please let me know if there is anything I can do in this endeavor. 

f 
t' 

Fiore li 
Director, 
Xavier Center for Business Ethics and Social Responsibil ity 

Cincinnati 's Jesuit University 507 Schott Hall 
3800 Victory Parkway 

Cincinnati, Ohio 45207-5161 
Office: 513/7 45-2050 

Fax: 513/745-4383 
E-Mail: FIORELLI@XAVIER.XU.EDU 
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October 30, 2001 

United States Sentencing Commission 
Attn: Public Mfairs 
One Columbus Circle, NE 
Suite 2-5400, South Lobby 
Washington, DC 20002-8002 

Re: Request for Comment on Possible Formation of an 
Ad Hoc Group on Organizational Sentencing 
Guidelines, 66 Fed. Reg. 48306 (Sep 11, 2001) 

Dear Sir/Madam: 

On behalf of the Defense Industry Initiative on Business Ethics and Conduct ("DII"), 
I am submitting comment on the above-refer enced matter. The DII, founded in 1986 as a 
result of the President's Blue Ribbon Commission on Defense Management (the P ackard 
Commission), is a private organization of about 50 defense contractor s who have voluntarily 
joined together to embrace and practice a high level of business e thics and conduct. A 
listing of the current DII Signatories is enclosed for your informa tion. 

The public announcement of the prospective review of the organizat ional sentencing 
guidelines coincides with our own on-going r eview by our governing body - the Steering 
Committee- of the principles adopted and practiced over the past 15 years of the DII 
existence. This review is to assure that those original Principles r emain vibrant and 
appropriate. Even if this r eview should result in no change, and conclude in th e 
reaffirmation of these original Principles, the review process will have s trengthened the 
commitment of the Signatory companies and will have given a fresh impetus to the faithful 
practice of those Principles . 

The DII has studied the organizational sen tencing guidelines over the years, and has 
noted the harmony of those guidelines with our o'vvn Principles and practices. Thl' DII 
Principles were considered by the Sentencing Commission in its work in clevC'loping the 
organizational sentencing guidelines. We belim·<' lhe DII wou ld bring a n impor tnn l 
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United States Sentencing Commission 
Attn: Public Affairs 
October 30, 2001 
Page 2 

perspective to the ad hoc Group not available from any olh er inslil ulion. We 
therefor support the formation of the Group and would welcome the opportunity to 
serve as a member of it. 

Enclosure 

1854267 

Sincerely yours, 

Richard J. Bednar 
DII Coordinator 



DEFENSE INDUSTRY INIATIVE 
JULY 2001 DII SIGNATORIES 

Advanced Technical Products, Inc. (Marion Composites Division) 
Allfast Fastening Systems Inc. 
Alliant Aerospace Company 
AT&T-- Government Markets 
Bath Iron Works/General Dynamics 
BF Goodrich Aerospace/BF Goodrich Aerostructures 
The Boeing Company 
The CNA Corporation 
The CFM International, Inc. 
Computer Sciences Corp. 
Day & Zimmerman, Inc. 
DRS Techno1ogies, Inc. 
Dyncorp 
Frequency Electronics, Inc. 
G E Aircraft Engines 
General Dynamics Corp. 
Georgia Tech Reseat·ch Institute 
Harris Corporation 
Honeywell International 
Howmet Castings 
IBM Corporation 
ITT Defense 
Lear Siegler Services, Inc. 
L-3 Communications Corporation 
Lockheed Martin Corporation 
Newport News Shipbuilding 
Northrop Grumman Corporation 
Parker Hannifin Corp. 
Raytheon Company 
Rockwell-Collins 
SAIC 
Sequa Corporation 
Southwest Research Institute 
Stewart & Stevenson 
Teledyne Technologies Incorporated 
Textron, Inc. 
Thales, Inc. 
Thiokol Propulsion 
TRW Systems 
UNISYS Corporation 
United Defense LP 
United Space 1\.lliancc 



. . . ·--·· . ____________________ .___ ______ _ 

United Technologies Corporation 
University of Dayton Research Institute 
Veri dian Corporation 
Vought Aircraft Industries, Inc. 
Williams International 

Total: 47 

1824004 
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Public Affairs - comments due by nov. 6 on ad hoc adv. group for sent. guidelines (sept. 19 fed. register) 

From: 
To: 
Date: 
Subject: 
register) 

K&G <TestingGK@netscape.net> 
<pubaffairs@ussc.gov> · 
Mon. Nov 5, 2001 4:39AM 
comments due by nov. 6 on ad hoc adv. group for sent. guidelines (sept. 19 fed . 

KINDLY PASS ON THESE COMMENTS TO THE COMMISSION AS GENERAL INPUT BUT ALSO AS 
COMMENTS FOR THE PROPOSED AD HOC ADVISORY COMMITTEE 

MESSAGE: GO FOR HIGH IMPACT CHANGES, NOT MINOR TWEAKS. HERE ARE THREE: 

1. REQUIRE COMPANIES TO HAVE A SEPARATE AND IN DEPENDENT SENIOR LEVEL 
COMPLIANCE FUNCTION. MANY COMPANIES HAVE RESPONDED TO THE COMPLIANCE 
IMPERATIVE BY JUST RE-NAMING THE POSITION OF AN EXISTING LAWYER IN THE LEGAL 
DEPARTMENT. THIS IS COSMETIC. IT'S NOT MORE "LAWYERING" THAT BRINGS COMPLIANCE 
RESULTS, IT IS A RECOGNIZED LEADERSHIP AND OPERATIONAL FUNCTION THAT CAN THINK 
AND ACT INDEPEDENTL Y, IMPACT MANAGEMENT, AND USE MANY TYPES OF TOOLS (NOT JUST 
LEGAL TOOLS) TO IMPLEMENT AND MEASURE. 

2. RECOMMEND THAT COMPANIES CHANGE THEIR BOARD COMMITTEES FROM "AUDIT 
COMMITEES" TO "AUDIT AND COMPLIANCE COMMITTEE". OR EVEN BETIER PRACTICE, TO 
HAVE A SEPARATE "COMPLIANCE COMMITIEE". THIS ALLOWS FOCUS ON FUTURE AND 
PREVENTION, NOT JUST LOOKING AT THE PAST, WHICH IS WHAT AUDITORS/AUDIT 
COMMITTEES BEST DO. 

3. RECOMMEND THAT COMPLIANCE FUNCTIONS GO BEYOND JUST SIMPLY AIMING FOR 
TECHNICAL REGULATORY COMPLIANCE. IT SHOULD INCLUDE PROMOTING GOOD CONDUCT 
BEYOND THE LAW. HOWEVER, DO NOT RECOMMEND THAT IT BE CALLED "ETHICS" AS THIS 
TURNS OFF MANAGEMENT. 

THANK YOU VERY MUCH. 

GK Testng 

Your favorite stores, helpful shopping tools and great gift ideas. Experience the convenience of buying 
online with Shop@Netscape! http://shopnow.netscape.com/ 

Get your own FREE, personal Netscape Mail account today at http://webmail.netscape.com/ 
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UaJted Stata Seateacina Commlasion 
One CoJumbu• Clrde, NE 
Suite 2-!00, South Lobby 
Wulalll&fOD, DC 3000%-1002 

StllteodDc Guidelines for United States CourtJ 

66 FR 121 (July 3, 2001) 

Included are comments and susgestions concerning the request for response; I am pleased 

to be able to provide these comments, but concerned that the possible lack of regard for 

the Indian Community and those who face Federal Sentencing, regulations will go 

unchanged and more of our people will be lost to this aystem. 

For centuries Native Americans have been treated u seeond-clus citizens, considered 

illegal aliens in their own country. This is especially so in the legal arena, more 

impacting to those who reside on Indian Reservations facing the most sever sentencing 

,Wdeli.Des in the nation. 

In New Mexico as in most Southwestern States, the location of the offence could mean 

probation to a lengthy prison sentence, for the same offimce. This depends on "Which 

Side of the Fence, the offence occurs, State verses Federal, Tribal or Federal. Severe 

sentences are levied to those who are on Federally Impacted Lands. more so for those 

who reside on Indian Reservations, no variances are given to those who lack a criminal 

background. They are treated the same as those who have no regard for the law and are 

habitual offenders. 

Native Americans in Indian Country do not appear to have the same rights as those in 

other parts of the country or those who are from other ethnic origin. This creates a 

rebellious atmosphere against authority. Included into this equation is the fact that when 

an incident occurs, no matter the severity of the situation, the individual will more than 

likely be tried in the Local Tnl>al System, if a sentence is levied, the term is served out in 

Tribal Jail. once the sentence is served, the Federal System has the option to clwge the 

individual for the same charges that they had served in the Tribal System. This in the 

legal community is called "Double Jeopardy", and should not happen in any case, 

Federal, State or Tribal. 

Individuals sentenced in the State's legal system are almost assured parole for their 

FIRST OFFENCE, in the Federal System they are GAURANTEED THE MAXIMUM 

PENAUTY BY LAW. This system almost assure those who enter the "SYSTEM'' will 

be released to further their criminal life, as been taught to them "IN THE SYSTEM". 

This does not provide those .. FIRST TIME OFFENDERS .. the chance to rehabilitate 

through probation and a SECOND CHANCE, as most States allow. 

Economically, the Federal System places a lot of burden on the taxpayers of the Nation. 

ln Indian Country on most reservations exceeds 70% of the loeal 

P02 
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population, many do not pay taxes. and receive some son of MS!stance income. The 
question would be; Wouldn't we rather have them incarcerated or rehabilitated and 
placed into a productive environment? Many who return &om Federal Prison return to 
the reservation, cannot find employment and in the end become a burden to the taxpayer. 

On Indian Reservations there appears to be a lack of RSpect for local Law Enforcement 
this in most cues is brought on by the Jack of the local Law Enforcements eft'ectlve 
approach with the local drug trade. Here on the Zuni Reservation drug dealers go on 
untouched, but those who retaliate against them arc punished in the Federal System, these 
drug dealers have in recent cases provoked altercations with individuals, and when 
eonfi-onted in retaliation the their aggression the drug dealers run to the Local Law to 
seek and gain support. Tho!Le who are defending themselves are sentenced in the Federal 
System, while those who the most harm to the people (The Drug Dealers) are left 
to continue their trade. 

Granted, habitual and first offenders who commit murder should be sentenced to hard 
time, included in that company should be the drug dealers. Leniency to those who have 
committed their first offence protecting themselves. The current system does not allow 
for rehabilitation for First Offenders, only the knowledge of a lengthy prison term 

Have you heard ofYoung Indian Youth awaiting sentencing for a crime committed on an 
Indian Reservation, hanging themselves so they wouldn't have to go through the 

harsh process? This is all too common in Indian the Federal System 
is just another example of the System, .. STACKING THE DECK" for those who would 
find survival easier if the system was structured differently. 

The Federal System to be overhauled and comparable to the States Sentencing 
Procedures, this will correct a disparity that singles out a race of people. 

When the ad hoc advisory group is assembled, please include or promote certain 
involvement of those who have challenged the system trying to gain a lesser penalty fore 
those who have had no previous criminal activity. Formulate sentencing following the 
States Guidelines where the crime is committed. 

Thank You, 
Ernest Mackel 
(505) 782-4569 
P0Box338 
Ramah. New Mexico 
87321 
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Washburn, Kevin 

From: 
Sent: 
To: 
Subject: 

Washburn, Kevin 
Wednesday, October 24, 2001 2:03 PM 
John P. Elwood (E-mail) 

NO. 334 1 P. 2 

Ad Hoc Advisory Group on Native American Issues under the USSG 

John, as a member of the Chickasaw Nation of Oklahoma, I have a strong interest in issues related to justice and public 
safety in Indian communities. As a former federal prosecutor handling Indian country prosecutions in New Mexico, 1 have 
more than a passing familiarity with the sections of the sentencing guidelines that most often are involved in sentencing 
Native Americans. I would be delighted to have an opportunity to offer my own thoughts and suggestions to any 
committee considering proposed changes related to the sentencing of Native Americans under the guidelines. 

I am attaching my resume for consideration. If there is anything else that I should be doing or if you prefer a hard copy of 
this resume, please let me know. Best wishes. Kevin Wash bum, (202) 632-0040 
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KEVIN K. WASHBURN 
1276 North Wayne Street, Apt. 1200, Arlington. VIrginia 22201 email: kevinwashburn@hotmaif.com 
703.465.4731 (home) 202.632.0040 (office) 

EXPERIENCE 

GENERAL COUNSEL, NATIONAL INDIAN GAMING COMMISSION, Jan. 2000 to present. 

Provide legal advice to Cbainnan and Associate Commissioners oftbe independent federal regulatory 
agency responsible for regulating Indian gaming, aS 10 biUion industry existing in 28 states. Supervise 
seven lawyers and several support Develop enforcement policy, strategy and regulatory 
initiatives. Advise the Commission on enforcemenr actions, administrative and judicial litigation, 
Congressional testimony and administrative rulemaking. Coordinate with Department of Justice on 

and with various Jaw enforcement agencies on criminal investigations involving gaming. 

ASSISTANT UNITED STATES ATTORNEY, Albuquerque, N.M., Nov. 1997 ·Jan. 2000. 

Prosecuted violent criminals, primarily for crimes arising under the Indian country jurisdictional 
statutes. Handled all aspects of prosecutions, including supervising investigations by the FBI, BIA, A TF 
and other law enforcement agencies, see1dng indictments before federal grand juries, arraignments, 
preliminary hearings and detention hearings, and jury trials and appeals before the federal cowts. 

TRIAL A ITORNEY, UNITED STATES DEPARTMENT 9F JUSTICE, Washington, D.C. 1994-1997. 

Appointed through the Attorney General's Honors Program to the Environment and Natural Resow-ces 
Division • Indian Resources Section. Litigated affinnarive cases on behalf of the United States in its 
role as trustee for Indian tribes. Defended programs of the Department of the Interior and the 
Environmental Protection Agency in actions by states and other non-Indian parties. 

L AW CLERK, JUDGE WILLIAM C. CANBY, JR., U.S. Courr of Appeals for the Ninth Circuit, 1993-94. 

EDUCATJON 

YALE LAW SCROOL, J.D. 1993. 
Editor-in-Chief, Yale Journal on Regulation; Arnold & Porter Scholar. 

WASHINGTON UNIVERSITY (ST. LOUIS) SCHOOL OF L AW, 199{)..1991. 
Gustavus A. Buder Scholar; American Jurisprudence Awards: Torts, Civil Procedure. 

UNIVERSITY OF NEW MEXICO, Summer 1990. 
Pre-Law Sununer Institute for Indians, American Indian Law Center: Outstanding Student, Indian Jaw. 

UNJVE.RSITY OF OKLAHOMA, B.A.(Economics) with Honors 1989. 

A WARDS AND PERSONAL INFORMATION 

Special Commendations for Outstanding Service: 
United States Department of Justice, April 8, 1997. 
United States Department of Justice, May 7, 1998, for successfully litigating Montana v. EPA, 941 F. Supp. 
945 (D. Mont. 1996) and 137 F.3d 1 135 (9111 Cir. 1998). 

Award for Sustained Superior Performance, United States Attorneys Office, September 13, 1999. 

Member, CmCKASAWNATION OF OKLAHOMA, a Federally Recognized Indian Tribe. 
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SCHOOL Or LAW F 1\CUJ,TY stfHOMAs 
Mttiiii '(MH 444 T.l,phon•: 651 · 962·4920 ,, 

November 5 , 2001 

Honorab1e Judge Diana E. Murphy 
United States Court of Appeals 

for the E; ghth Circuit 
300 South 4th Street 
liE 
Minneapolis, MN 55415-2219 

Via Facsirpjle: 202-502-4699 
Attention: Frances Cook 

Dear Judge Murphy: 

I 000 1.-aS«IIe A111mtu Fttcsimilc: 6.51-962-4915 
MN 554U3-2UU.5 

I am an Assistant Professor of Law at the University of St. Thomas School of Law. I teach in 
the lawyering skms program. Before coming to UST, I worked as a federal Public Defender for 10 
years. I understand that the sentencing cd.mmission may be establishing an ad hoc committee to study 
the impact of the federal sentencing guidelines on Indian country. Having practiced federal criminal 
defense for the last seven years in Arizona., I am very in this topic. I am writing to volunteer 
any assistance I can provide to such a committee. If there is anythjng I can do to assist with this study, 
please let me kn.ow. 

Celia Rum.ann 

I. fl Eqlldl f J{l{ltil'l/tJii/.y!l\ffi,.,wtlt't A r/ i1111 1:.'/llfdny,... 



VIKEN, VIKEN, PECHOTA, LEACH & DEWELL, LLP 

Linda Lea M. Viken 
Jeffrey L. Viken 
Terry L. Pechota 
James D. Leach 
Kenneth R. Dewell 
Lisa F. Cook 

Diana Murphy 

Attorneys at Law 
1617 Sheridan Lake Road 

Rapid City, South Dakota 57702-3483 
FAX: (605) 341-0716 

Tel: (605) 341-4400 

October 23, 2001 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Dear Judge Murphy: 

Legal Assistants 

Sherril J. Holechek 
Nicki Schwall, CLA 

I received your letter of October 16, 2001. I think that an ad hoc advisory group is 
an excellent idea. I hope that if such a group is formed , it will include Indian people who 
are familiar with not only traditional forms of justice but also with existing formal tribal court 
systems already in place. Tribal justice systems need to be a part of the federal law 
enforcement effort in Indian Country, not separate and largely to be ignored by the federa l 
courts and federal prosecutors. 

Sincerely, 

VIKEN, VIKEN, PECHOTA, LEACH & DEWELL, LLP 

TLP/mc 
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05 November 2001 

United States Sentencing Commission 
A'P'N: PUBUC ·m AIRS 
One Columbus Circle, NE Suite 2-SOO 

lobby 
WashiJliton, DC 2000.2-8002 

RE: Native in Indian Country 

Dear Sir or Madam: 

VIA Unj.ted States MaD ud 
FACSIMILE 102/502-4699 

The Forest Count}' Potawatomi Community has reviewed the Federal Register for Wednesday, 
September 19,2001 regarding the Notice of the United States Sentencing Commission. The 
Forest County Potawatomi Community supports the formation of an ad hoc advisory group on 
issues related to the impact of the sentencing guidelines on Native Amai.cans in Country. 
Whi1irWi.Sconsin .is a P.L. 280 state, the Forest County Pot.awatomi Community is well aware of 
the issues faced by Native Americans in sentencing before Federal authorities. 

0\11 Native Amer-ican.brothers and sisters are incarcerated in Federal facilities at disproportionate 
rates to the Anglo population; this includes death row. Native Americans tend to face.more harsh 

when being sentenced in lndim Country. State courts have greatet' flexibility in 
fashioning In lhe Federal system, Native Ainericans serve longer 
settteirces than n.on-miitorities. 

Tribe supports the fonnation of an m hoc committee as an initial step, it is suggested 
th!'i the Senten.ci.ngCommission take steps to establish a more permanent, formal group that has 
some·aUtJwrity.and.continuing review responsibility over any implemented changes. It is 
.suggested that membe(ship terms be at least three to four years. The membership could be 
Comprised of tribal 'itiembers that have an expertise in matters of sc.mncing and the impact of 

sentencing on Tribal communities, scholars who have studied the rates of 
..... i'notu-ectation ofNltive Americans, and representatives from appropriate civil rights organizations 

uwell as.Departinentof JUstice proseCutoJ'$ Federal Judges. The group must a clear 
charge ofthcir scope of authority-which should be broa<;l. It must al!o be clear that the 
·advisory group will arnJally play valid role in tempering the Federaljuslicl' system. TI1ere must 
be a5ommitment'to change by the Sentencing Commission. 

1-iarola:Gus Frank 
Chidrinan 

COPY: Executive Council 
File · 



11106/01 15: 43 FAX 5053_46_2_4_94 _ ____ F_ederal 

W. G&ndtrt 
Supervlsoty hSSisaml 

omce 
llllomllsNW,Suic.SOl 
Albuquerque. NM 87101 

Tel (SOS) 346-2489 
Fax (.50.5) 346-2494 

FEDERAL PUBLIC DEFENDER 
DISTRICT OF NEW MEXICO 

Stephen P. McCue 
Fed.c:ral Public Defender 

Albugugque 

November 6, 2001 

The Honorable Diana E. Mwphy, Chair 
United States Sentencing Commission 
One Columbus Circle, NE, Suite 2-500 
Washington, D.C. 20002-8002 

Ill 002/ 004 

R.obcrt E. Kinney 
Supemsory Assistlml 

iJLI CNccs Office 
I fJ7 E. Lohman 

Lu ]11M 88001 
Tel (SOS) S27-6930 
Fu 527-6933 

Re: Ad Hoc Advisory Group Concerning Native Americans in Indian Country 

Dear Judge Murphy: 

The United States Sentencing Commission has proposed forming an Ad Hoc Advisory Group 
on issues related to the jmpact of the Federal Sentencing Guidelines on Native Americans in lndian 
Country. The Federal Public and Community Defenders, joined by the Practitioners' Advisory 
Group, would support forming a broad based Ad Hoc Advisory Group that could give voice to the 
concerns ofNative Americans and constructive guidance to the Sentencing Commission. Those of 
us who have worked with many Native American tribes have heard the universal concerns and 
frustrations that are reflected in the March 2000 report of the South Dakota Advisory Committee 
to the United States Commission on civil rights: Native Americans in South Dakota: An Erosion of 
Competence in the Justice System.1 

Concerns over the appropriateness of the sentencing guidelines for Native American defendants 
in Indian Country cases nre being raised by members of the federal judiCiary. In a recent article, 
Judge Charles B. Kommann, U.S. District Judge, District of South Dakota, recognizes a sentiment 
among federal judges that the sentencing guidelines are unfair to Native Americans. Kornmann, 
Injustices: Applying the Sentencing Guidelines and Other Federal Mandates in Indian Country, 13 
Fed.Sent.R 71 (2001). "Too often [sentencing judges are] required to impose sentences based on 
injustice rather than justice, and this bothers us greatly." !d. We have heard similar concerns, 
although less bluntly spoken, from judges in the Southwest and Northwest, who have significant 
Native American case loads. In his article, Judge Kommann sets forth several' proposed departures 
that he believes would taken into account the realities of the reservation. 

1The Federal Public and Community Defenders and the Practitioner' Advisory Groupstrongly 
recormnended to the Sentencing Commission to seek Native American input before passing amendments 
to the sex abuse guidelines, where historically Nati ¥e Americans have represented approximately 70% of 
defendants sentenced m1derU.S.S.G. § 2A3.1, § 2A3.2. and§ 2A3.4. 
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It is clear that the reservations are home to the highest crime rate of any community. While the 
last of 1990's saw an economic boom and the concomitant reduction of violent and other crimes 
throughout the country, the reservations were left out ofboth. According to 1999 statistics from the 
Census Bureau and the Bureau oflndian Affairs, out of the 1.4 million ofN ative Americans that live 
on or near reservations, 19% are homeless and 59% live in sub-standard housing. 20% of Native 
American households on the reservations do not have full access to plumbing. 38% of Native 
American children age 6-lllive in poverty, in comparison with 18% for U.S. children nationwide. 
Only 63% ofNative Americans are high school graduates. The unfortunate permanency of poverty 
on the reservation has also led to consistency in the crime rate. In 1998, 110 Native Americans out 
of 1,000 were victims of a crime of violence in comparison with 43 per 1,000 blacks, 38 per 1,000 
whites and 22 per 1,000 Asians. 

Long periods of incarceration have littJe effect ou Native American crime. The roots ofNative 
American crime can be found in the destruction of their culture, extreme poverty and the lack of 
economic opportunity, and a very understandable high rate of depression. This has led to significant 
substance abuse problems, teenage pregnancies and an alarmingly high suicide rate among Native 
American populations. These factors make Native American cases unique in the federal justice 
system. 

The Sentencing Commission should seek broad based input in forming its committee. The 
Federal Public and Community Defenders and C.J.A. Panel attorneys represent the majority of 
Native Americans who are charged with crimes in Indian Country. Thus, we believe the defense 
community can provide useful input to the committee and the Commission. We also respectfully 
suggest that the Commission should seek the involvement of the NationaJ Congress of American 
Indians, which is based in Washington, D.C. The National Congress of American Indians is the 
largest association of tribes and has members throughout the country. In addition, we believe the 
Commission should also extend invitations to the Honorable Robert Yazzie, Chief Judge of the 
Navajo Supreme Court, and Dr. Dewey J. Ertz, of South Dalrota. Dr. Ertz, a Native American, has 
vast experience concerning reservation crime and effective treatment of offenders. These 
individuals can add unique perspectives on the causes of crime on the reservation. 

The scope of the Ad Hoc Committee should include possible amendments or downward 
departures concerning Indian Reservation cases. This would be consistent with concerns raised to 
the Commission prior to the promulgation of the sentencing guidelines. See, Tova Indritz, 
Testimony before U.S. Sentencing Commission, Denver, CO (Nov. 5, 1986); Letter from Fredric 
F. Kay, Federal Public Defender, Dist. of Arizona, to the Hon. William W . Wilkins, Chair, U.S.S.C. 
(Aug. 91 1989); Jon M. Sands, Departure Refonn and Indian Crimes: Reading the Commission's 
StaffPaper With "Reservations,, 9 FED. SENT. R. 144, 145 (1996). 
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The Federal Public and Connnunity Defenders and the Practitioners' Advisory Group are willing 

to work with the Commission in forming an Ad Hoc Advisory Group on issues related to the impact 

of the Federal Sentencing Guidelines on Native Americans in Indian Country. Please let us know 

if we can provide further assistance. 

NB:srf 
cc: Vice Chair John Steer 

Tim McGrath 
Jon Sands 
Barry Boss 
James Felman 

ember Practitioners' Advisory Group 
Albuquerque Office 
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LAWRENCE L. PIERSOL 
Chief Judg.l 

UNttED STATES DISTRICT COURT 
DISTRICT Of SOUTH DAKOTA 

400 South Phillips Avenue 
Sioux Falls, South Dakota 57104-6851 

November 5, 2001 

The Honorable Diana E. Murphy 
Chair 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington; DC 20002-8002 

Re: United States Sentencing Commission 

Dear Judge Murphy: 

This letter is in response to the notice published. in the Federal Register on 
September 19,2001. 

I believe a Native American Advisory Group would be most desirable. The June, 
2001 hearing held in Rapid City, South Dakota, showed the need for such an Advisory 
Group. The Advisory Group is needed not only for the Native Americans on South 
Dakota's nine reservations, but also for other Districts that have a significant Native 
American population. As you know, because offedcrallaw, Native Americans are subject 
to federal prosecution and the sentencing guidelines to a far greater extent than any other 
portion of our population. Many Native Americans are prosecuted in Federal Court for 
offenses which would be the subject of State Court prosecution if they were not Native 
Americans. 

The Advisory Group, if it is created, should be broad based, with representation 
from interested persons in a number of affected federal jurisdictions. Tbe members should 
have the time and the interest to identifY problems and suggest solutions within the 
framework of the Guidelines. 

Some members might have government or private employers who could pay the 
expense of their employee attending advisory board meetings. Other members, based upon 
need. would need to have a mechanism to cover their expenses. 

I do hope that an advisory board is created. In those few jurisdictions where there 
is a significant Native American population of juveniles and adults, trial courts have neither 
the jurisdiction, resources, nor training to handle any significant offense conduct. The 
application of federal criminal law on those reservations is intense with sentencing 
problems that do not generally or, in some instances, ever, arise in other federal 

P . 1 
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The Honorable Diana E. Murphy 
November 5, 2001 
Page2 

jurisdictions. An examp)e of the degree of impact of federal criminal law on the South 
Dakota reservations is set forth on pages 4, 5 and 7 of The Third Branch, October 2001. 

An advjsory group to identify problems and suggest solutions for sentencing 
problems peculiar to Native Americans is most desirable. The trust relationship the United 
States has recognized it has with Native American people likewise suggests that an 
advisory group is desirable. 

Sincerely yourn, R 
LLP:jh Chief Judge 

cc: The Honorable Roger L. Wollman 
Chief Judge 
United States Court of Appeals for the Eighth Circuit 
400 South Phillips A venue, Suite 31 S 
Sioux Falls, SD 57104 

P.2 
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THE 

BRANCH 
Judiciary Looks ·To security FollOwing Attacks 

A week after the Sep-
tember 11 te.rrorist 
bombings in New York 
City and Washington,. 
Administrative Office 
Director Leonidas 
Ralph Mecham pre-
sented the security 
needs of the federal Ju-
diciary to HOU9e mem-
bers. Sally Rider, Ad-
ministrative Assistant to 
the Chief Justice, ap-
peared for the Supreme 
Court. The special briefing was con-
vmed by Congressman Frank Wolf 
(R·Y A), chair of the House 
priations on Com-
merce, Justice, the Judiciary and 
Related Agendes, with B. 
Serrano (I)-NY), the subcommittee' s 
ranking minority mt:lnbft. 

FolloWing the attacb,. the US. 
Marshals Service (tJSMS), which pro-
vides protective services to judges 
and the courte, wmt on heightened 
alert. Court facilities throughout Man-
hattan were dosed. but reopmed for 
business by the end of the followmg 
week, although phone sen>ice and 
public access to the UQ continue to • be disrupted. It was expected that the 
heightened security alert would con-
tinue thtotlghout the Judiciaty for the 

long-term, especially as the war on 
terrorism evolves into trials and other 

With thts in mind, Mecham told 
the subcommittee, "We believe very 
strongly that the Department of Jus-
tice needs additional deputy U.S. 
Marshals for protection of the judicial 
process and to provide overall secu· 
rity coordination for the courts.H The 
Judiciary fears that US. Marshals: 
may be diverted to bolster security at 
airports, to work on investigations, 

to fly on c:ivilian airaaft, which 
would stretch their already limited 
J1Uinben to cover the needs of the 
federal courts . 

Bven before the terrorist attacks, 
the Judiciary had been in the process 

Su Seatrlty on page 2 

INSIDE J udici.ll Conference Aprro\·c,; ................. rr:-::; 
JuJidarv to Indian ................... I 

Art· the ................................. 6 

New:skttl!r 
ojrhe 
Fetkral 
Courts 

VoL 33 

Num!>er 10 
October 2001 

P. 3 

Continuing Resolutions 
Kaap Govern• RIIDng 

They nearly have become a sign 
of fall. As the leaves tum. the 
continuing resolutions emerge. 
Congress passed and the President 
signed the first resolu-
tion at the end of September to 
keep government running as the 
fisW year began October 1 without 
Presidential signatures on any of 
the 13 appropriations bills. The 
HoU9e and Senate passed RJ. 
Res. 65, and the President signed 
on September 28 the first CR 
making federal funds available 
through October 15, 2001. A sec-
ond CR extended that deadline. 
Memwhile, 35 perc::ent of the 
projected fiscal year 2002 funding 
was dispersed to the courts to 
rontlnue operations in the new 
fiscal year. 

The House and Senate passed 
separate bills malcmg 4ppropria· 
tions for the Departments of Com· 
merce, Justice, and State, the Judi-
ciary, and related agendes for the 
fiscal year ending September 30, 
2002. The Judidai)' requested a $4.8 
billion appropriation for fiscal yeu 
2002 .. However; tl)e House ap-
proved $4.6 billion for the Jud.i-
dary, and the Senate approved just 
$4.4 billion. In response to the Sep-
tember 11 terrorist attack, the Sen· 

version now contains funds "to 
Su Resolution on page 2 
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Assault, sexual abuse, arson. 
burglary-these are typically of-
fenses heud in state 
cept when the federal govern· 
ment has jurisdiction. That juris-
diction,. and the authority of the 
federal courts, extends to national 
parks and other federal property, 
but it is in the 275locations in the 
U.S. that are federally adminis-
tered as Indian reservations where 
an expanding worldoad is accom-
panied by partk:ularly unique 
dWienges. 

more than 100 years the 
fedezal goVernment has been 
vested with. the responsibility to 
-erilorce major crimes on merva-
. thi$ responsibility 

· ·be to state gov-
" e:iri'ln'_lmlts. Today, 1.2 million 

:.AD\erican Indians live on or neat 
;'these reservations, and according 
to the Department of Justioe, 
American Indians ue the victims 
of violent crimes at !nOte than 
twice the rate of all U.S. resi-
dents. This aime rate has, since 
1996, increased the number of 
Americm under supervi-
sion in the federal probation 
system by 57 pen-ent. The unique 
nature of the cases, the large 
number of juveniles involved. the 
low standard of living, and the 
·geographic remotene$$ of much 
of these areas have prompted 
judges and probation officel'$ who 
handle American Indian cases to 
take a different approach to their 
work. 

Last year, the District of South 
Dakota had a total of 412 .A.meri· 
can Indians under supervision. 
Judge Karen E. Schreier (D. S.D.), 
who sits in Rapid City, hears cases 
from the nearby Pine Ridge Reser-
vation. ''The caseload &om the 

reservation. N said Schreier, "has sig-
nificantly 1ru::Mased over 6 or 7 years. 
We' re seeing a more severe level of 
violence, most of which is alcohol-re-
lated. We're also seeing a large num-
ber of juveniles. They're usually 16 
or 17 years old, but the yatmgest was 
13." Schreier adds that 200 
gangs have been identified on the 
Pine Ridge Reservation, wheJ:e un· 
employment reaches nearly 80 pe.r· 
cent. Said Sc:hre)er, "American lndi· 
ans are entitled to live in a safe, 
crime-free envirorunent. So l place a 
high priority on handling 
cases." 

Chief Judge Lawrence L. Piersol 
(D. S. 0 .) lcnows the defendants he 
sees are the product of high 
rate6 of unemploym.ent and 
sponding rates of alcoholism on the 
reservations. According to statistics 
compiled by the Bureau of Justice 
Statistics, American Indian victims 
reported a drinking offender in 46 
percent of all violent victimizations, 
and about 70 percent of jailed Ameri-
can Indians convicted of 
ported that they had been d.rinlcing 
at the time of the offense. Piersol is 
especially concerned about the nwn· 

P . .:1 

bet of case$ involving juveniles, 
which due to their nature take up a 
dlsproportiotlate amount of the 
court's time. 

The number of sex offenses and 
juvenile crimes on reservations is a 
cause for concern throughout the dis-
tricts. Indian juveniles represented 
62 of all juveniles arrested in 
calm.du year 1999. Nationwide, 
American Indians represent 30 per-
cent of all offenders convicted for sex 
offenses. 

"Most probation officers never 
see juveniles in their careen," said 
Magdeline B. Jensen; Chief U.S. Pro-
bation Offioer for the District of Ari· 
zona. "but we have more than 80 ju-
veniles, mainly American Indians, 
under supervision here. We have 22 
juveniles ser.ring terms of official de-
tentiQt\ of whom 16 had UI)derlying 
offenses involving aimes of violence 
ranging £rom 1"' and za4. degree mur-
der to aw-avated assault and kid-
napping." . 

crime involving violena! or 
clilld physical or sexual abuse h.a:s 
grown. probation officers and the 
federal Judiciary are looking for 
ways in which to reach not only of-

17tt 11rird Brmch • Octobtr 2DOZ 
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fenden, but also the communities in 
which they live. 

The Administrative Office Fed-
eral Corrections and Supervision o;. 
vision (FCSD) began developing In-
dian country initiatives in districts 
with $ignificant Indian easeloads in 
1993. In 1999, FCSD a special 
Indian Country Proj«t to improve 
supervision and treatment services 
in reservation communities. The 

has helped fonn partnership 
projects with the Department of Jus--
tice and the Bureau of Indian Affai.rs, 
and FCSD' s Rene Green works 
closely with probation officers who 
are looking for solutions to problems. 
At an FCSD-hosted meeting of fed. 
era! officials and tribal community 
members, all agreed that any suc--
ctSSful effort to address 
ment and correctional treatment is-
sues on Indian raervations must in-
clude an understanding of the Indian 
culture, the economy, and the geog-
raphy, and that each court must 
work with the local tribes to establish 
pa,rtnerships. 

One such effort is underway in 
the District of New Mexico, where 
Anita Chavez, as Supervising U.S 
Probation Officer, supervises an 
office that covers most of the 
district's Indian country cases. Her 
district is third in the country for sex 
offender cases. emphasizing 
supervi9iori." said Chavez, "includ-
ing polygraphs and treab:Mnt." She 
acknowledges that the geography 
makes supervision particularly chal-
lenging. On the 16 million aae Na-
vajo reservati.on. a "surprise" Visit to 
an offender in her territory may 
mean a four-hour trip from the base 
office. In response, the district has 
opened a part-time satellite office, 
with cooperation with the FBI, in a 
city closer to the more remote reser-
vation areaS. This office will be 
manned four days a month to give 
defendants access to probation offic· 
ers on a regular basis. ''We also are 
working on a half-way house where 
sex offenders will come as a condi-

tion of release to get the help they 
need/' said Chavez. 

Other districts have developed 
equally solutions.. In the 

. District of Arizona, the of-fice helped form a Tn'bal/Federal 
Offmder Management Task 

Force composed of tribal and federal 
representatives of probation. victim 
advocates, law-enforcement and 
prosecutors, therapists, judges, 
legislative representatives and a 
tribAl counsel member. The Task 

has helped change tribal law 
to pennit registx-ation and notifica-
tion of sex offenders, and it has 
helped Increase awareness on the 
reservation of the incidence of sexual 
violence. 

The District of South Dakota has 
developed its own sex offender pro-
gram where therapy is mandatory 
for offenders. Community service 
also is mandatory if an offender is 
not employed or a student. A juve-
nile facility has been opened on the 
Pine Ridge Reservation., and now ju-
veniles who were once sent away for 
placement are supervt.sed on the res-
ervation. The goal is to find contin-
ued fwl.ding for teacl:len And therlt" 
pists, and continue access froudribal 
elders who can teach offenders about 
their culture. 

Forty to 50 percent of the offend-
ers under supervision in the District 
of North Dakota ax-e American Indi-
ans. As a result, Clrief Probation 
Officer Richard Crawford has 
aggressively recruited American 
Indians for his staff who have aimi-
nal justice degrees and lAw enforce-
ment experience, and who are en-
rolled members of reservation tribes. 
Four new American Indian staff 
members came on board within the 
last year and have proved invaluable 
in worlcing within their commwli-
ties. The probation office has made 
its presence felt on the reservations 
in other ways. With the support of 
Chief Judge Rodney Webb, the 
district is now £inalizing the opening 

Su Indians on page 7 
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Indums continued from page 5 
of offices on three of the rese.rva-
tions in its jurisdiction that once 
entailed a 70. to 100-mile drive to 
conduct any business. The fourth 
reservation is within 12 mUes of the 
central office. 

Frank Fleming, Chief U .5 . Proba-
tion Officer for the District of Mon-
tana, says 40 perCent of his office's 
supervision caseload is on Monbma' :J 

reservations. His probadon officers 
place a high priority on working 
with the community, and when 
working with juveniles, intetacting 
with their schools and teachers. Offic-
ers specializing in juveniles carry a 
smaller caseload to mab that pas. 
slble. 

Officers also are encouraged to be 
proactive in helping offenders on 
probation make a successful tran-

sition into the community. If there's 
a question of non-compliance with 
the terms of probation,. officers tty 
to work out matters on a local level 
before heading to court for a re-
vocation hearing. fleming says that 
with the support of Chief Judge 
Donald W. Molloy, he has worked 
with the Bureau of Prisons to ac-
quire fi!-cilities for juvenile offenders 
from the relServation. N These offend-
ers previously were sent out of 
state," said Fleming, "and that's not 
acceptable for a good support sys-
tem.. Now we have a non-secured 
facility in western and 
we're breaking ground for a 30· 
bed serured juvenile facility near 
Butte." 

For the future, the Judicial Confer-
ence Criminal law Committee may 
be considering asking Congress to 

P.6 

change the sentencing for juvenlle of-
to allow f<,r options as a 

combination of incarceration and su-
pervised release, which is not pos-
sible now. 

Most judges and probation offic-
ers agree that the crime problems 
seen on Indian reservations have 
their roots in poverty. Flem.ing 
may speak for many when he ob· 
serves that unemployment and 
alcoholism on reservations combine 
to present a little or no 
hope for the children. "That's why 
we emphasize working with the 
kids," says Fieining, "to show them 
other ways they can go. If we can't 
give people hope, especially the 
kids, if we lose thC'D'l. we'll never 
get them back. We're invested in 
the communities, and jt is well 
worthit.'' ......... 

Redesign Makes Navigating Judiciary's Website Easier 

as = a tmllli-.-.-- - .. -

....... 't!-'-.... .. .. 

The official website of the federal Judiciary (http:/ / www.uscourts.gov /)has a new look this month. And the rede-
sign is more than just a facelift. Content has been reorganized with users' needs in mind. It's easier to find the most 
frequently accessed information; current news is posted up front; and, in many cases, pages tha t were two or more 
clid:s of a mouse away are now accessible directly from the home page. All of which makes the site significantly easier 
to navigate. 

Third Branch • OCtober 'ZOOl 

7 



-- . -

Spokane Tribe of Indians 
P.O. Box I 00 • Wellpinit, WA 99040 • (509) 258-4581 • Fax 258-9243 

CENTURY OF SURVIVAL 
1881-1981 

October 29, 2001 

United States Sentencing Commission 
Attn: Public Affairs 
One Columbus Circle, NE., 
Suite 2-500 South Lobby 
Washington, DC 30003-8002 

Dear Ms. Murphy: 

The Spokane Tribe of Indians agrees that the Sentencing Commission should form an ad 
hoc advisory group to study the impact of the federal sentencing guidelines on Native Americans. 
Because of our unique status and the general trust obligation of all agencies of the United States 
in relation to Native American people, the sentencing guidelines should be given careful scrutiny 
under the highest of standards. 

The composition of this group should be comprised ofthe people directly affected: Indian 
people. Efforts should be made to solicit applications for members from organizations such as 
the National Council of American Indians (NCAI) along with its regional sub-organizations, and 
the Native American Rights Fund (NARF). 

Sincerely, 



TO: 

FROM: 

UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, N.E. 
SUITE 2-500, SOUTH LOBBY 

WASHINGTON, D.C. 20002-8002 
(202) 502-4500 

Chair Murphy 
Commissioners 
Tim McGrath 
Frances Cook 
Ken Cohen 
I. Deon Haynes 
Pam Montgomery 
Lou Reedt 
Judy Shean 
Charlie Tetzlaff 
Sus an W inarsky 
Theresa Cooney 
Paula Desio 
Janeen Gaffney 

Mike Courlander 

FAX (202) 502-4699 

November 2, 200 I 

MEMORANDUM 

SUBJECT: Public Comment 

Attached for your reference is some recently received public comment. 



IBJcWHITEHALL ·FI NANCIA L GROUP 

Keith T. Darcy Executive Vice President 
IBJ WHITEHALL BANK 8c TRUST COMPANY 

October 23, 200 I 

United States Sentencing Commission 
One Columbus Circle, NE, Suite 2-500, South Lobby 
Washington, DC 20002-8002 
Attention: Public Affairs 

Dear Sir/Madam: 

- -

I am writing in response to the Federal Register Notice dated 9/19/0 I (BAC221 0-40/2211-0 1) regarding the 
possible formation of an ad hoc advisory group on organizational guidelines. Since its inception the 
Organizational Guidelines have generally stimulated an effective response from the business community. 
The formation and rapid development of the Ethics Officer Association, along with increased vigilance in 
all compliance areas, attest to the effectiveness of these guidelines. 

Given that the Commission bas received letters for proposed changes regarding Chapter Eight (Sentencing 
of Organizations), the creation of an ad hoc advisory group is a worthy recommendation. The formation of 
such a group would be consistent with the Commission's outreach to its various constituencies and its 
openness to new ideas. The membership of this group should consist of serious-minded legal, ethics and 
compliance professionals whose respect for the Organizational Guidelines is established. It should 
represent a cross-section of leaders from business, nonprofit and the academic communities. 

I appreciate the opportunity to comment on this notice. For your information, I would welcome the 
opportunity to be of service to the Commission in this regard. 

On<' Street New York NY 10004 212.g58.2752 FAX 212.858.2550 kdnrcy@ibjwhitchall.com 
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BENTLEY 
17 5 Forcsr Street 
Waltham, Massachuseus 
02451-4705 

COLLEGE Center for Ethics 
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www.benllcy.edu 
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October 19, 2001 

United States Sentencing Commission 
Attn: Public Affairs 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

To Whom It May Concern: 

I am writing to express my support for the formation of an Organizational Guidelines 
Advisory Group. I was not only made aware of this proposal group by reading the 
Federal Register, but also from talking to a number of people, including Paula Desio 
of the U.S. Sentencing Commission. I briefly served on an advisory group ofthe 
USSC as it related to the Sentencing Guidelines. My role then was to bring out the 
importance of ethics to compliance in the communication and enforcement of the 
Guidelines. This advisory group was rather short-lived, and I see this proposal as a 
rebirth of such a group almost a decade later. 

In reading the Prevention of Corporate Liability (Vol. 9, No.9, October 15, 2001), I 
agree with the suggestions that have already been sent for improving the Guidelines, 
especially the effort to view compliance as an element of a broader integrity-based 
ethics program, and an effort to promote programs that reward ethical behavior. 
There is no doubt that the Sentencing Guidelines have played a major role in 
furthering the business ethics and compliance movement in corporate America and 
are playing a role in influencing similar efforts in other countries around the world. 
The USSC should be and is praised for these efforts, and the formation of a follow-up 
advisory group to strengthen the Guidelines should be seen as timely and important. 

I would be pleased to serve on such a group if you think I could contribute. I have a 
lot of relationships in the business ethics academic community both here and abroad, 
and I have been working with corporations and other organizations in the area of 
business ethics for many years. Attached is my resume for your review. 

Some ofthe largely academic associations, such as SBE, APPE, ISBEE, etc., could 
be very helpful and should be included as a source of ideas and support. I am also 
contacted by the media frequently, which could be helpful to the efforts of an 
advisory group, and I work with numerous Jaws firms in an expert witness/consulting 
capacity, which is another source of useful information with regard to what 
corporations are doing, or as is more often the case, not doing. I also serve as the 
Advisor to the Board of the Ethics Officer Association, an association which I helped 
to establish and served as the Executive Director of for its first five years. 



2 

I was encouraged to write to you with my offer to serve on this proposed advisory group 
by Paula Desio; however, whether I serve on the committee or not, I will be pleased to 
help the effort in whatever way I can. 

Sincerely, 

W. Michael Hoffinan 
Executive Director 
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A BEN T LEY 
17 5 Forcsr Strcc1 
Walrham, Massachuserrs 
02.45 :h l705 

COLLEGE 

PROFESSIONAL RESUME 

BIOGRAPIDCAL SUMMARY 

W. Michael Hoffman, Ph.D. 

TEl.: 78 1.!19 1. 2.981 
FAX: 78 1.891.2.988 

www.benrley.edu 

W. Michael Hoffinan is the founding Executive Director of the Center for Business Ethics at 
Bentley College in Waltham, Massachusetts, a 25 year-old research and consulting institute 
and an educational forum for the exchange of ideas and infonnation in business ethics. 

Dr. Hoffman received his Ph.D. in Philosophy at the University of Massachusetts at 
Amherst in 1972. He is a Professor of Philosophy and was Chair of the Department of 
Philosophy for 17 years at Bentley. Dr. Hoffinan has authored or edited 16 books, including 
Business Ethics: Readings and Cases in Corporate Morality (now in its 4th edition), The 
Ethical Edge: Tales of Organizations that Have Faced Moral Crises (1995), and Ethics 
Matters: How to Implement Values-Driven Management (2000). He also has published 
over 60 articles. 

Dr. Hoffman has consulted on business ethics for universities, government agencies, and 
corporations, including The Ayco Company, Bath Iron Works, Cablevision Systems, CBS, 
Congress' Office of Technology Assessment, Coopers & Lybrand (now 
PricewaterhouseCoopers), Exelon Corporation, Fidelity Investments, GTE, General Electric, 
Glaxo (now Glaxo SmithKline), Hill and Knowlton, Junior Achievement, Johnson & 
Johnson, KPMG Peat Marwick, Long Island Lighting Company (now KeySpan Energy), 
Massachusetts Bay Transportation Authority, Niagara Mohawk Power Corporation, 
Northeast Utilities System, Northrop (now Northrop Grumman), NYNEX (now Verizon), 
Orange and Rockland Utilities, and TRW Systems. He has been a National Endowment for 
the Humanities Fellow and Consultant, a lecturer at universities and conferences around the 
world, and an expert witness on business ethics in numerous legal cases. He is on the board 
of editors of many business ethics journals, was a founding member and President of the 
Society for Business Ethics, and served on the advisory board of the U.S. Sentencing 
Commission. He was the founding Executive Director (1991-1995) and later a member of 
the Board of Directors (1995 - 1997) of the Ethics Officer Association; he is presently the 
Association's Advisor to the Board. He has been quoted extensively on business ethics in 
newspapers and magazines, including the Boston Globe, Business Week, Industry Standard, 
Los Angeles Tin1es, New York Times, USA Today, U.S. News and World Report, Wall 
Street Journal, and Washington Post and is interviewed frequently for television and radio 
programs around the country. 

Dr. Hoffinan resides in West Newton, Massachusetts with his wi fe, Bliss Read Hoffinan. 
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ijj The College Of 
Wll.UAM&MARY 

School of Law 

P.O. Box 8795 
Williamsburg, Virginia 23187-8795 
(757) 221-3800 +Fax (757) 221-3261 

October 30, 2001 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
South Lobby 
Washington, D.C. 200062-8002 

Attention: Public Affairs 

VIA FAX : (202) 502-4699 

Ladies and Gentlemen: 

re: Federal Register notice 
September 19, 2001 
Request for Comment 

You have asked for conunent on the desirability of creating an ad hoc 
advisory group on the subject of the Organizational Sentencing Guidelines. 

It certainly makes sense to revisit the Organizational Guidelines in 
light of extensive experience with legal compliance programs - both successful 
and unsuccessful - since the Guidelines were adopted in 1991 . It also makes 
sense to consider the academic, practitioner, and expert commentary that has 
emerged from this experience. Most of all, it makes sense for the academics, 
practitioners, and experts who have a strong interest in and experience with the 
Sentencing Guidelines to have regular and sustained - yet informal - contact 
with the Sentencing Commission staff. This kind of ongoing exchange has 
certainly proven to be useful at the Securities and Exchange Commission. Dialog 
of this sort makes all parties more aware of the problems involved in administering 
the Guidelines as written, can accelerate the transmission of useful information, 
and can dispense quickly with ideas that have no practical utility. 
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Scope. Duration and Membership 

I would think that any advisory committee should be encouraged 
(subject to some agenda control) to provide comment on any aspect of the 
Organizational Sentencing Guidelines. The committee should function for a 
minimum of three years. Membership should be by invitation, with an opportunity 
to expand the group as expertise and interest manifest themselves. The advisory 
committee should be kept to a workable size (25 participants?), with the 
understanding that non-members with specific expertise should be invited to 
participate in the advisory committee's discussions. Certainly, the committee 
should include representatives of the Justice Department and the corporate defense 
bar, as well as those who make their living in the "compliance business." 

Specific Agenda Items 

I have my doubts about extending the protections of the existing 
Guidelines to include programs aimed generally at "ethical" behavior. A lot of 
these programs are self-congratulatory without having any real impact or 
substance. 

I think a serious discussion of a "safe harbor" provision is in order -
the practices of various divisions of the Justice Department on this issue appear to 
be all over the place. 



Shipma!l & 
LLP e COUNSELORS A T LAW 

Charles L Howard 
Phone: (860) 251-5616 
Fax: (860) 251-5699 
choward@goodwin.com 

October 25 , 2001 

United States Sentencing Commission 
One Columbus Circle N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

RE: Federal Register Notice of September 19, 2001 

Dear Chair Murphy and Commissioners: 

One American Row 
Hartford, Connecticut 061 03-2819 
Phone: (860) 251-5000 

I am writing in response to the Commission's Federal Register Notice of 
September 19, 2001 requesting comment on issues relating to the Organizational 
Guidelines. 

I think that the Commission should appoint an ad hoc advisory group to study 
possible revisions to the Organizational Guidelines and Commentary. I would suggest 
that such a group have no more than 15 members and include federal prosecutors and 
judges, business ethics officers , private practitioners (both criminal defense counsel and 
counsel experienced in business ethics and related matters) , and academicians. Despite 
the broad scope of Chapter 8 of the Guidelines , I think that this ad hoc advisory group 
should be asked to concentrate on business ethics and compliance issues. If there are 
other areas in Chapter 8 of concern to the Commission, another ad hoc group could be 
appointed with a membership related to those issues . The ethics and compliance ad hoc 
group should be asked to report back to the Commission within 18 months of its 
appointment. 

I would like to express my desire to serve on such an advisory group. I practice 
law with a large Connecticut firm and have a broad civil litigation practice that includes 
substantial experience in ERISA and intellectual property litigation matters and appeals 
in a variety of areas. I also have for many years represented public clients such as the 
City of Hartford and the State of Connecticut in various matters. In addition, for over 
ten years, I have been independent counsel for organizational ombuds programs, 
including several at national and international corporations. This experience has given 
me insight into the operation of corporate ethics programs and the dynamics of 

301252 v.O l 
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United States Sentencing Commission 
October 25, 2001 
Page Two 

employee reporting and dispute resolution at major organizations. I have been a co-
author of booklets published by The Ombudsman Association (TOA) on both the 
ombudsman confidentiality privilege and on the impact of the Commission 's 
Organizational Guidelines on corporations and how ombuds programs can be of 
assistance in creati..'1g an "effective program to prevent and detect violations of law." 
As a frequent presenter at annual conferences of The Ombudsmen Association and as 
an author of articles for the TOA newsletter, I have had many opportunities to become 
familiar with the role of ombuds programs in a variety of institutions. The TOA is the 
nation's leading trade association for corporate and organizational ombuds programs, 
and I believe that I would be able to draw upon the collective experience of its members 
as well as my own experience in serving on such an ad hoc advisory group. 

My experience in representing corporate ombuds offices lead to my being asked 
to assist in an Ethics Resource Center (ERC) Fellows Program, where I was a 
contributor and a draftsman of a legislative model contained in the ERC's Resolution 
and Report: Employee Confidentiality and Non-Retaliating Reporting Systems, dated 
May 7, 1999. In the course of my representation of corporate ombuds offices and my 
participation in the ERC Fellows Program, I developed an idea for possible revisions of 
the Commentary to the Guidelines that I presented in the enclosed letter to Judge 
Murphy this past April. 

While my principal experience is in civil litigation, I have long been familiar 
with criminal law issues. I began my career as an assistant attorney general in Missouri 
handling state court criminal appeals. In the course of my practice in Connecticut, I 
have handled corporate internal investigations in matters involving alleged federal 
procurement fraud and State Ethics Commission violations. In addition, I have served 
since 1995 as a Commissioner on the Connecticut Criminal Justice Commission, which 
is responsible for hiring all state p rosecutors in Connecticut. A copy of my resume is 
attached. If any Commissioners have questions concerning my background or 
experience, I would be happy to furnish whatever additional information is necessary. 

30 1252 v.O I 



United States Sentencing Commission 
October 25 , 2001 
Page Three 

I hope that the Commission appoints an ad hoc advisory group on possible 
revisions to the business ethics and compliance issues. I would be honored to be 
appointed to such a group and would devote whatever time is necessary to its work. 

CLH:trb 
Enclosures 

301252 v.OI 

Very truly yours , 

Charles L. Howard 



EDUCATION: 

EMPLOYMENT: 

ADMITTED TO BAR: 

PROFESSIONAL 
ACTIVITIES: 

CHARLES L. HOWARD 
Shipman & Goodwin LLP 

One American Row 
Hartford, Connecticut 06103-2819 

(860) 251-5616 
FAX (860) 251-5699 

E-mail: choward@goodwin.com 

University of Virginia School of Law, J.D. (1975) 
Princeton University , A.B. (cum laude) (1972) 
(Woodrow Wilson School fo r Public and International Affairs) 

Shipman & Goodwin, Partner (1984-present) 
Chair, Litigation Department (1985-2000) 
Member, Management Committee (1990-96), (1998-2000) 
Chair, Practice Committee (1994-95) and Practice Oversight 
Committee (1995-97); Member (1997-98, 1999-present) 
Practice areas: General civil litigation in state and federal courts , 
with significant experience in appeals; ERISA, municipal , and 
intellectual property litigation; and representation of corporate 
om buds. 

Associate, Robinson, Robinson & Cole (1977-81) 

Assistant Attorney General of Missouri for Attorney General John C. 
Danforth (1975-76) 

Connecticut, 1977; Missouri , 1975; United States District Courts for 
the Western District of Missouri , District of Connecticut, District 
of Vermont, and District of Arizona; United States Courts of 
Appeals for the Second, Eleventh, and Federal Circuits; United 
States Tax Court; United States Supreme Court. 

Present: Commissioner, Connecticut Criminal Justice Commission 
(1995 to present); Guest Lecturer on ERISA Litigation, University of 
Connecticut School of Law; Trustee appointed pursuant to Practice 
Book §2-64 by the Connecticut Superior Court as attorney to protect 
clients' interests in connection with disbarment of an attorney; 
Lawyers for Children America. Prior: Commissioner, Connecticut 
Judicial Selection Commission (1992-95); Commissioner , 
Connecticut Commission on the Compensation of Elected State 
Officials and Judge (1983-91); Chair , Hartford County Bar 
Association Ethics Committee; Board of Directors . Connecticut 
Association of Municipal Attorneys; Member. Civil Action Victims 



COMMUNITY 
ACTIVITIES: 

HONORS: 

PERSONAL: 
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Task Force (appointed by General Assembly pursuant ro Special Act 
87-52); Special Public Defender for pro bono criminal appeals; 
Connecticut Bar Association Executive Commirtees: Sections on 
Administrative Law, Civil Justice, Municipal Law, and Professional 
Ethics. Speaker: numerous bar assoc iation and professional 
seminars. 

Member: American, Connecticut, and The Hartford County Bar 
Associations; National Health Lawyers' Association; and Defense 
Research Institute. 

Present: Board of Trustees of the Connecticut Policy and Economic 
Council; Local Government Committee, Hartford Downtown 
Council ; Board of Directors, Terry's Plain Homeowners ' 
Association. Prior : President, First Church of Christ, Simsbury; 
Board of Directors, Connecticut World Trade Association (1983-90); 
Board of Directors, Simsbury Historical Society; Regional Strategy 
Implementation/Retreat Committee, Greater Hartford Chamber of 
Commerce; Member, Connecticut District Export Council; Board of 
Directors, Bushnell Park Foundation; Treasurer , Jim Fleming for 
State Representative; Board of Directors, Simsbury Public Library 
( 1981-85; elected) ; Treasurer , Chair of Personnel and Finance 
Committees, and Member of Stewardship Committee, First Church 
of Christ, Simsbury; Transportation Committee, Town of Simsbury 
(1981-87); Member of task forces of the Greater Hartford Chamber 
of Commerce for the establishment of Connecticut World Trade 
Association and for study of water resources for the Greater Hartford 
area; Board of Directors, Spring Grove Cemetery Association; Board 
of Trustees, Simsbury Land Conservation Trust; and Volunteer 
Tutor, Fred D. Wish School , Hartford . 

Chosen as one of five men from Central Connecticut and Western 
Massachusetts in 1979 by the Rotary Foundation International to 
participate in a five-week cultural exchange program in Hokkaido, 
Japan. 

Invited participant on Connecticut-Shandong Trade Mission to China 
with Governor Will iam O 'Neill in 1987. 

Martindale-Hubbell rating - A V 

Born in Alamogordo, New Mexico; April 15, 1950 
Married to Joan Wunderlich Howard; two children 
Resident of Simsbury, Connecticut, since 1977 
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Charles l. Howard 
Phone: (860) 25 1-56 16 
Fax: (860) 25 1-5699 
choward@goodwin.com 

The llonorab le Diana E. Murphy 
Chair 
United States Sentencing Commission 
Su ite 2-500 South Lobby 
One Columbus C ircle Northeast 
Wash1ngton, D.C. 20002 

April 3. 2001 

Re: Suggestion for.Additional Commentary to the Organizational Sentenc ing Guidelines 

Dear Judge Murphy: 

I am writing to urge the Commission to amplify the commentary to Section 8A-
1.2 of the Orgaruzationa l Sentenc ing Guide lines to articulate c riteria that would constitute 
a presumpti ve "safe harbor " for a " reporting system whereby employees and other 
agents could report criminal conduct by others within the organization without fear of 
retribution," as that phrase is currently used in Commentary §3(k)(5). 

The premise of my proposal is that ethics officers. alone, cannot create an 
environment for reporting wrongdoing without fear of retribution. Since ethics officers 
must investigate and , if necessary , initiate appropriate action on matters brought to their 
attention, the ir position has inherent barriers to alleviating employee reluctance to report 
wrongdoing or fear of retribution. Consequently, organizations must often look for 
additional ways to reduce fear of retribution and encourage employee reporting of 
wrongdoing. 

For over ten years, I have represented organizational ombuds offices, including 
several at national and international corporations. During tl1is t ime, I have repeatedly 
seen how organizational ombuds offices work cooperative ly with and yet separately from 
business practice or ethics officers for their organizations to fac ilitate reporting of 
wrongdoing by employees while reducing the fear o f retribution. My clients have found 
that enabling :111 employee first to go to a neutral office with an assurance o f 
confident iality enables many people to fl:el comfortable enough to later come forward to 

II.HI fo1 d S1 Jmlorcl I akevilll• Bost ou 
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the compliance officer or o the r o ffic ia l company channels . In many othe r instances, the 

ombuds and the employee have found ways of report ing alleged violations while still 

prese rving the confidentiality of the employee 's identity . Because these offices auempt to 

prese rve the confidentiality of the ir communications with reporting employees and arc 

not official reporting channels fo r the organization (and thus do not " investigate" 

wrongdoing), they are able to reduce the fear of retribution while foste ring report ing of 

wrongdoing. Indeed, the benefits o f such a neutra l office, whether ca lled an ombuds 

o ffice or by some other name , go to the very heart of creating a reporting system that 

allows wrongdoing to be reported without fear of retribution. 

The Commission would provide strong support to organizations that want to 

comply with the Sentenc ing Guide lines if it were to identify in further commentary the 

essential character istics of a program that presumptively would constitute a "report ing 

system whereby employees and o ther agents could report criminal conduct by others 

w ithin the organizat ion without fear of retribution. "' Among these characteristics would 

be the creation of a neutral office w ithin the organization, separate and distinc t from the 

compliance or any fonnal function, that would encourage and facilitate employee 
reporting of concerns in the workplace, including violations of law. Such a neutral office 

must be designed and operated so that it is neutral, independent , and has the ability to 

assure employees or others within the organization that their communications with the 

office wi ll remain confident ial. Likewise, it would be important both fo r such an office 

to have direct access to senior management and compliance o fficers and for the office to 

be adequate ly funded in orde r to publicize its presence as an alternative channel of 
communicat ion witl1in the organization . 

The initial Commentary in Section 3(Jc) helped create and standardize the role of 

organizational ethics o fficers in a wide variety of organizations. Now that the ir role is 

well established, I believe the Commission has the opportunity to add ress ways that 

organizations can break down the barriers to report ing. By distilling and articulating the 

essential characteristics o f such a neutral office in a nonexclusive way, the Commission 

would both promote greater corporate and organizational responsibility for compliance 

w ith the Jaw as we ll as help c reate more uniform standards. 

Thank you for your consideration. 

Very tru ly yours, 

j) 
Charles L. Howard 

C LH :ems 
cc: Timothy B. M cGrath , Staff Director 

Pau la J Desio , Esq . , Deput y Gencrtt l Counsel 
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October 31 , 2001 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 
Attn.: Public Affairs 

Re: Improvements to Organizational Guidelines 

SheD Oil Company 
Jerome Adams 

One Shell Plaza 
P. 0. Box 2463 

Houston, TX 77252-2463 
Phone (713) 241-3678 

Fax (713) 241-0520 

Shell Oil Company's Ethics and Compliance Office understands that you are considering appointing an 
advisory committee to develop proposals on the federal sentencing organizational guidelines for your 
consideration. We recommend that you form such an advisory committee, which would include, among 
others, representatives from corporate ethics and compliance offices. 

If an advisory committee is formed, then we would also recommend that you instruct the committee to use 
a rigorous process, such as an "after action review" to structure its work. As you probably know, the after 
action review process is used widely by the United States military and is gaining support among 
corporations. The after action review process can be summarized in six steps: 

1. What was the original intent of the action being reviewed? 
2. What exactly happened and why? 
3. What have we learned? 
4. What do we know now and what actions should we take? The actions would include short-

term, mid-term and long-term actions. 
5. Take actions identified in 4. 
6. Tell others who need to know what was learned. 

We think following such a process will allow for better focus for the advisory group and will result in 
improved guidelines for corporations to use when developing their compliance programs. 

Shell would be willing to send a corporate representative to participate in this important work. 

Best regards, 



\XIHITTIER LA\\l SCHOOL 

3333 I I arbor Bou levard 
Costa J'vl csa, CA 92626- 1501 

Tel. 714.444.4 141 

Michael Courlander 
Public Affairs Officer 
United States Sentencing Commission 
One Columbus Circle, NE, 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Dear Mr. Courlander, 

November 1, 2001 

I am writing in response to the Sentencing Commission's request for public 
comments on the advisability of forming an ad hoc advisory group concerning the 
organizational sentencing guidelines. I believe that such an advisory group could 
perform several valuable functions at this time and I am happy to support its 
formation. 

The initial section of this letter details my thoughts on recent developments in 
the fields of organizational sentencing and Jaw compliance that make this a particularly 
favorable time for the formation of the advisory group. This section reviews the 
changes in these fields which give rise to needs for studies by the advisory group. It 
also offers a few suggestions about the types of studies that the advisory group might 
wish to pursue. The last portion of this letter contains comments regarding the possible 
composition of the advisory group and the ways that its work might be structured. 

Developments Supporting the Need for an Advisory Group 

Accumulated History of Sentencing Evaluations 

The accumulated history of sentencing evaluations under the organizational 
guidelines to date makes possible several types of studies of organizational crime and 
sentencing. An initial round of studies might address the types of organizational 
offenses that are most frequently sentenced and the types of organizational defendants 
convicted of those crimes. A variety of further studies might examine the most 
commonly applied bases for sentencing enhancements and the grounds for criminal 
history adjustments. These studies might also explore cases where grounds for 
sentencing adjustments are asserted, but rejected by probation officers and sentencing 
courts to determine if these rejections seem sound and if the sentencing guidelines need 

Whittier CoLlege - founded in 1887 



to provide more guidance in similar cases. 

These types of studies will be valuable in that they will provide a picture of 
recent patterns in organizational convictions and sentencing that may not have been 
taken into account when the original organjzational sentencing guidelines were issued. 
At the time the organizational sentencing guidelines were adopted, the Sentencing 
Commission bad a very limited history of organizational prosecutions to look to for 
guidance as to the types of offenses and offender characteristics that would fall within 
the guidelines. The emergence of the guidelines has changed this, resulting in a much 
more substantial number of organizational prosecutions and sentences. This new body 
of experience deserves further analysis as a basis for informed debate about 
organizational crime and sentencing. 

Evaluations of past sentencing may be capable of identifying patterns of 
misconduct in corporate offenses that have previously been overlooked. These studies 
may also identify features of past offenses that have been improperly emphasized in 
recommended corporate sentences or sentencing guidelines criteria that have been 
applied incorrectly or unevenly. 

The results of these studies could be very valuable, not only to the Commission, 
but also to members of the business community and others who are interested in 
preventing organizational crimes. The Commission will be able to use these studies to 
determine how the present organizational guidelines are working, whether more or less 
attention is needed to the various sentencing criteria presently reflected in the 
guidelines, and whether new criteria should be addressed in the guidelines. 
Organizational managers who are concerned with efficiently and effectively applying 
resources to crime prevention will gain from a better understanding of the types of 
organizational offenses that are particularly prevalent and the features of those offenses 
that typically lead to particularly severe penalties. Scholars in business schools who are 
concerned with law compliance management techniques can use greater insights into 
present organizational crime patterns to offer better analyses of the sources of 
organizational offenses and the types of management measures that can prevent the 
same sources from resulting in further offenses. Legal academics can use the same 
studies to analyze and suggest improvements for standards encouraging corporations 
and other organizations to take preventive measures towards criminal misconduct. 

Lessons from New Types of Sentences 

Another type of valuable study that the advisory group might perform concerns 
the experience of sentencing courts in applying several of the innovative forms of 
organizational sentences that were authorized in the organizational guidelines. 
Organizational probation, in particular, is deserving of special attention in this regard in 
that it has been seen by several courts as a highly useful tool in ensuring that sources 
of misconduct are fu lly understood by offenders and that corresponding organizational 
changes are implemented and maintained. 



For example, the corporate probation sentence imposed on the Consolidated 
Edison Company of New York (Con Edison) in 1995 following a serious environmental 
offense would be a valuable target for a detailed study. This sentence entailed the 
appointment of a probation monitor who was given extensive powers to oversee Con 
Edison's environmental law compliance practices during the company's three-year 
probation period. The monitor conducted a number of reviews of those practices, 
revealing and helping the company to reform a variety of compliance problems far 
removed from the asbestos handling and discharge reporting practices that were the 
source of its offense. For further information about the Con Edison probation sentence 
and its impact on the company, see Gruner, How Compliance Programs Fail: Lessons 
from the Con Edison Probation Sentence, in Advanced Corporate Compliance Workshop 
Program Materials 171 (PLI 2000). 

Because they promise to be valuable tools for reforming convicted organjzations 
that may otherwise tend to return to "business as usual" following offenses, 
organizational probation sentences like that in the Con Edison case may warrant 
greater attention by federal courts. The circumstances justifying the imposition of 
sentences bke that imposed on Con Edison and the proper scope of probation 
monitoring and oversight under these sentences would be valuable topics for study by 
the advisory group. 

Development of Increasingly Soprusticated Standards in Other Legal Areas 

A further reason that studies of organizational sentencing standards by the 
advisory group are timely is that other governmental bodies have recently developed a 
series of sophisticated standards for evaluating compliance programs that may serve as 
valuable models for changes or extensions of the compliance program standards 
presently included in the organizational sentencing guidelines. 

At least four independently developed sets of standards will provide guidance to 
the advisory group in this regard: 

1) Tests for identifying responsible compbance programs in corporate 
prosecution guidelines developed by the Department of Justice, see U.S. 
Department of Justice, Guidance on Prosecutions of Corporations (June 
16, 1999) (memorandum from Eric H. Holder, Jr., Deputy Attorney 
General, to Heads of Department Components and All United States 
Attorneys); 

2) Standards for compliance programs in the health care industry developed 
by the Office of Inspector General, Department of Health and Human 
Services, Department of Health and Human Services, see, e.g. , 65 Fed. 
Reg. 14289 (March J 6, 2000)( compliance program guidelines for nursing 



facilities); 63 Fed. Reg. 45076 (August 24, 1998)(compliance program 
guidelines for clinical laboratories); 63 Fed. Reg. 8987 (February 23, 
1998)( compliance program guidelines for hospitals). 

3) Definitions of a "compliance management system" and an "environmental 
audit" articulated by the Environmental Protection Agency, see 
Environmental Protection Agency, Incentives for Self-Policing: Discovery, 
Disclosure, Correction and Prevention, 65 Fed. Reg. 19618-01 (April 11, 
2000); and 

4) Criteria for assessing an organization's good faith efforts to comply with 
equal opportunity laws as articulated in a series of recent federal court 
decisions dealing with sexual harassment liability, see, e.g., Romano v. U-
Haul International, 233 F.3d 655 (1st Cir. 2000); Passantino v. Johnson & 
Johnson, 212 F.3d 493 (9th Cir. 2000); Lowery v. Circuit City Stores, Inc., 
206 F.3d 431 (4th Cir. 2000); Jaudon v. Elder Health, Inc., 2000 WL 
1918691 (D. Maryland 2000). 

Each of these standards addresses the features of effective organizational 
programs for monitoring, detecting, disclosing and preventing offenses or other 
misconduct. By carefully studying the strengths of these standards issued since the 
emergence of the organizational sentencing guidelines, the advisory committee can 
capitalize on the efforts and expertise of the originators of these various standards. 

Based on studies of these other governmental standards, the advisory group may 
produce an enhanced set of guideline commentaries describing new standards for 
identifying an effective compliance program. These new commentaries may be 
improvements over the present standards in several respects. 

First, by capturing more of the relevant features of compliance programs that 
distinguish effective programs from less successful ones, these improved standards may 
be more thorough in scaling the size of corporate penalties to the quality of law 
compliance efforts. 

Second, by adding more detailed grounds for evaluating the quality of 
compliance programs, the new standards may produce more consistent evaluations of 
this quality by courts, probation officers, prosecutors, attorneys and corporate managers. 

Finally, new standards modeled after these other governmental standards will 
help to ensure that compliance program evaluations under the guidelines are conducted 
consistently with evaluations of the same compliance programs under other 
governmenta l criteria. 



Successes Of Related Government Policies 

In addition to the above standards for evaluating compliance programs, a 
number of other recently developed governmental standards and policies may provide 
useful guidance for the advisory group. In particular, the exceptionally important 
success of the corporate amnesty standards now observed by the Antitrust Division of 
the Department of Justice suggest possible two lines of study for the advisory group. 

First, the success of these standards in generating revelations of corporate 
misconduct and making possible prosecutions of non-cooperating parties suggests that 
similar standards calling for the complete avoidance of penalties by certain self-
reporting companies may be valuable additions to the organizational sentencing 
guidelines. 

Second, the specific criteria used in the Antitrust Division's amnesty standards 
for identifying corporate self-reporting meriting amnesty may serve as a useful model 
for expanded standards in the organizational sentencing guidelines identifying post-
offense self-reporting and cooperation that merits sentence reductions. 

For a complete description of the Antitrust Division's amnesty program, profiles 
of the highly important corporate convictions it has generated, and some suggestions 
concerning how it may be used as a model for broader amnesty arrangements, see 
Gruner, Avoiding Fines Through Offense Monitoring, Detection, and Disclosure: The Race 
for AmnesLy, in Advanced Corporate Compliance Workshop Program Materials 77 (PLI 
2001). 

Increased Sophistication in the Business Community Regarding Compliance Techniques 

Increased understanding and sophistication among business executives about how 
to evaluate and operate compliance programs has created a wealth of expertise that 
can be tapped by the advisory group to produce new standards for evaluating effective 
compliance programs. 

Spurred by the potential rewards for compliance programs articulated in the 
original organizational sentencing guidelines and other governmental standards, various 
businesses have given extensive attention to compliance programs in the last decade. 
Their expertise about both the strengths and weaknesses of various compliance program 
techniques and features have been shared at numerous business conferences and in 
numerous published articles. In addition, consultants assisting companies in establishing 
and maintaining effective compliance programs have developed additional insights into 
compliance program techniques. Finally, academics in both law and business schools 
have evaluated a variety of present compliance program techniques and needed 
changes. 



The work of the advisory group can rely upon this significant body of new 
understanding regarding compliance programs that was not available to the Sentencing 
Commission when the original organizational sentencing guidelines were promulgated. 
Put simply, better, more complete guidelines, are possible because, with the benefit of 
experience, we know more about effective organizational management techniques to 
prevent and stop offenses. Expanded expertise in the business community and 
elsewhere about how to construct effective compliance programs and how to identify 
post-offense conduct meriting sentence reductions, This new expertise can be gathered 
by the advisory group and applied to the drafting of "second generation" compliance 
program standards that build on the standards that went before, but which also reflect 
today's state of the art knowledge about compliance techniques. 

Composition and Work of the Advisory Group 

In the remainder of this memorandum, I would like to offer a few thoughts on 
the composition and work of the advisory group. In order to gather and apply the full 
range of new knowledge that exists about organizational law compliance and related 
sentencing issues, it would be desirable for the following constituencies to be 
represented among the members of the advisory group: 

1) Agency Specialists: Federal agency officials (e.g., EPA or HHS officials) 
experienced in evaluating compliance programs in civil or criminal 
enforcement contexts; 

2) Prosecutors of Organizational Defendants: Prosecutors having developed 
complex corporate or organizational cases; 

3) Probation Officers With Organizational Experience: Probation officers 
who have experience with the special demands of evaluating 
organizational offenders for sentencing; 

4) Corporate Compliance Managers: Compliance officers or other corporate 
managers who are experienced in establishing and maintaining law 
compliance programs; 

5) Corporate In-House Counsel: In-house counsel who are experienced in 
evaluating corporate compliance practices under governing legal standards; 

6) Corporate Defense Counsel: Corporate defense attorneys experienced in 
defending compliance efforts; 

7) Legal Academics: Legal academics with expertise in organizational crime 
and compliance program standards; 



8) Business School Academics: Business school analysts concerned with 
means for operating effective compliance programs; and 

9) Specialized Consultants: Industry consultants specializing in evaluating 
and developing business methods for ensuring law compliance. 

The work of the advisory group might best be conducted through a combination 
of public hearings and commissioned studies. 

Testimony presented at public hearings could be a quick means to gather a wide 
range of information for consideration by the advisory group and the Commission itself. 
In addition, if captured in printed volumes similar to the symposium text on 
organizational sentencing issued by the Sentencing Commission in 1995, testimony about 
compliance program "best practices" and failure modes could serve as a valuable 
resource for the business community regardless of whether guideline changes later 
emerge from the Commission. 

Commissioned studies of focused issues (such as a detailed study of possible 
patterns in the accumulated history of organizational sentencing by federal courts) 
might also provide important information for consideration by the advisory group and 
the Commission. These studies might be completed either within the government or by 
independent analysts such as law or business school faculty members. The expertise of 
the advisory group members regarding the nature of outstanding organizational 
sentencing issues and sources of related information will allow the group to effectively 
target and assign needed studies to ensure that critical pieces of the organizational 
sentencing picture are developed. 

It has been my pleasure to offer these comments on the potential work and 
composition of an advisory group to study the organizational sentencing guidelines. If I 
can provide any further assistance, please do not hesitate to contact me by phone (714-
444-4141 ex. 228) or email (rgruner@law.whittier.edu). 

Sincerely, 

Richard Gruner 
Professor of Law 
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November 1, 2001 

U.S. Sentencing Commission 
One Columbus Circle, NE, Suite 2-500, South Lobby 
Washington DC 20002-8002 
A1TN: Public Affairs 

SUBJECT: Federal Register Notice 9119101: BAC2210-40/2211-01 

We're delighted that the Sentencing Commission is taking this 10111 

anniversary of the publication of the Guidelines Manual to address their 
impact on industry and consider possible improvements to them. As we 
suggested in our February 21, 2001 letter to the Sentencing Commission 
(please see enclosed letter), although their impact has been significant, 
there is still room to improve them-and enhance their impact-by 
broadening compliance-based systems to include integrity-driven ones. 

It seems us that the ad hoc advisory group alluded to in the notice is the 
perfect vehicle to open a dialogue on these important issues. We would 
recommend the following organizational gu idelines for this group: 

o Scope. The advisory group should be charged with addressing 
industry-wide issues, such as the efficiency and effectiveness of 
existing compliance-based and/or ethics-based systems in 
preventing violations of statute and regulation; best practices in 
organizing, implementing, and evaluating such systems within 
individual corporations and across the industry; background and 
training of staff; and policies related to investigation and 
enforcement of legal and ethical violations. 

o Duration. Because the scope of work for the advisory group is large 
(and will undoubtedly meet with some resistance and ownership 
struggles), the duration should be proportionate to the challenges it 
will face. We recommend at least one year though two or three 
years would probably be more realistic. Full meetings should occur 
quarterly with committee meetings and conference calls once or 
twice a quarter. Furthermore, the expectations of the Sentencing 
Commission for the advisory group, as well as the deadline for it to 
complete its work, should be clear from the start, perhaps negotiated 
by a steering committee comprised of Sentencing Commission staff 
and initial advisory group appointees. 

o Focus: The focus of the ad hoc advisory group should be the 
consideration of strategies to enhance the efficiency and 
effectiveness of the current, largely compliance-based 
organizational guidelines. 

1035 Winthrop Drive, Corona CA 92882-6 17X 
(714) 307-6400 hoholsonatahci@earthlink .nct 



o Membership: The membership of the ad hoc advisory group should include, we believe, the following 
stakeholders: 

• 

• 

• 

• 

• 

Industry representatives (a good mix of corporate o fficers [CEOs, ethics officers, compliance 
officers], management and supervisors, and line staff) 
Scholars (not only in general and industry-specific business/organizational compliance and 
ethics but also in organizational/management theory and behavioral research) 
Experts in compliance and business ethics, both general and industry-specific, particularly in 
strategies for integrating and institutionalizing rela ted programs, as well as in development of 
standards and metrics for evaluating their impact. 
Representative from governmental and quasi-governmental bodies (Offices of Inspector 
General and Department of Justice , as well as particular departments, commissions, or boards 
charged with developing and/or enforcing regulati ons, such as HHS, FTC, SEC, FASB, and 
so on) 
Other groups as appropriate, such as professional and trade associations, consumer groups, 
and so on. 

Because the Alliance for Health Care Integrity is dedicated to integrating compliance, ethics, and 
corporate responsibility (please see the enclosed prospectus), we would welcome an opportunity to 
participate on the ad hoc advisory group. While our mission is industry-specific, we believe the 
principles that drive our enterprise and the broad-based network that we have assembled are industry-
wide in their appl ication. 

We wish you all the best in this bold initiati ve. If you would like to contact us, please call me at (7 14) 
307-6400. 

Robert Olson, PhD, MPH 
Executive Director 
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February 21, 2001 

Judge Diana E. Murphy, Chair 
United States Sentencing Commission 
One Columbus Circle, NE 
Washington, DC 20002-8002 

Dear Commissioner Murphy, 

On this lOth anniversary ofthe publication ofthe Guidelines 
Manual, we'd like to congratulate you for the impact they have 
had, in particular, on the health care industry. 

A Accreditation ofHealthcare Orgamzanons 

- David C. Smith, PhD 

More than any other public or private initiative, the Guidelines 
have motivated stakeholders in the health care industry to take 
seriously the importance of compliance with federal statutes and 
regulations, especially those related to the prevention of fraud, 
waste, and abuse. In particular, the seven steps outlined in 
Chapter Eight to meet due diligence requirements have resulted in 
the creation of compliance programs-and related trade and 
professional associations, as well as a burgeoning consultancy 
sector-in the majority of health care organizations. 

Counctl for Ethics in Economics 

Matthew Wynia, MD, MPH 
Institute for Ethics 

American lvfedical Assocfan·on 

Affdiatums listed for idenJifu:4lion purposes 

StafT 
Robert Olson. PhD, MPH 

Executive Director 

Yet it has been difficult to document the success of these 
compliance programs-even those meeting all the steps required 
for due diligence-in preventing fraud, waste, and abuse in the 
industry. The Big 5 professional services firms and regulatory 
agencies that have studied compliance programs have learned that 
very few health care organizations (HCOs) attempt to measure 
whether their compliance programs really reduce fraud, waste, 
and abuse. As one recent report stated: "Is compliance having an 
effect impact on organizations? The answer is: It's too early to 
tell."1 According to scholarly research, however, it's not to early 
to teU if the health care industry is like other industries in the 
corporate world: compliance programs, costly both to oversee and 
to implement, have little or no measurable impact in preventing 
fraud, waste, and abuse. 

Indeed, according to scholarly research, only compliance 
programs that have been integrated into integrity-based programs 
begin to show demonstrably positive results. The classic 

-----1 Deloiue&Touche, "Compliance Hard to Measure-Study,lv/odern Hea/thcare December 18, 2000. 
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Alliance for Health Care Integrity 
February 21, 2001 

2 

theoretical work in this area was done by Lynn Paine at Harvard Business School. In her 
contrast of compliance-based and integrity-based programs, she concludes that integrity-
based programs-that is, programs focused on organizational ethics-in corporations will 
succeed, while compliance-based programs, because of their narrow focus and emphasis 
on external standards, will contribute little to preventing violations of federal and state 
regulations, as well as the public good (and may, in fact, be 

Recent research, based on Paine's theoretical frame, has provided empirical support to 
her conclusions. For example, Trevino et al conclude that a "values-based cultural 
approach to ethics/compliance management works best."3 That is, their data indicates that 
compliance programs situated in the broader context of organizational integrity are 
significantly more effective than either stand-alone compliance programs or ethics 
programs. Our own market research confirms this conclusion: many of the compliance 
officers we spoke to, as well as staff in regulatory agencies, indicated that compliance 
simply does not go far enough. They asserted that, in the end, it is the ethos of the 
organization-the way it does business- that determines whether compliance initiatives 
are effective or not. 

It turns out, then, that both compliance and integrity are necessary, as long as the focus of 
compliance-based programs is set within the broader, more systemic and long-term 
perspective of an integrity-based program. Integrity-based programs that emphasize 
organizat ional ethics and business integrity leverage the impact of compliance-based 
programs, resulting in significant reductions in fraud, waste, and abuse. Therefore, it is 
the shared values and purpose of the organization- the organization ' s ethic- that drive 
compliance. 4 

Our organization, an alliance of major stakeholders in the health care industry, drawing 
upon both the Defense Industry Initiative and public health models, with a vision of 
"responsible self-regulation," urges you to consider revising the influential guidelines 
you published ten years ago in light of the research related to compliance-based and 
integrity-based programs. In particular, we urge you to : 

• Require that compliance be a component of a broader, integrity-based ethics 
program that emphasizes organizational ethics and business integrity. 

• Require that the ethics officers in such programs have at least three university-
level, full-term courses in ethics. 

• Require that employee training uses whole system change technologies, involving 
cross-level and cross-function grouping of all employees, including executive 
management and board members. 

2 Lynn Sharp Paine, "Managing for Organizational Integrity," Harvard Business Review (March-April 
1994) 106-117. 
3 Linda Klebe Trevino, Gary Weaver, David Gibson, Barbara Ley Toffier, "Managing Ethics and Legal 
Compliance: What Works and What Hurts," California Alanagement Review .t 1:2 (Winter 1999) 149. 

Porras and Collins point out in Built to Last (New York: HarperBusiness, 199-+), they a lso drive the 
profitability and susta.inabili ty of the organization-good reason enough to pay attention to organizational 
ethics. 



Alliance for Health Care Integrity 
February 21, 2001 

• Require that the standards for organizational ethics and business integrity have an 
industry-wide basis. 

• Require that corporations evaluate both the impact (changes in knowledge, 
attitude/values, and behavior) and outcomes (reduction offraud, waste, and 
abuse) of their integrated compliance-ethics programs annually-and compare 
their results to industry-specific benchmarks. .. 

• Require that violations of ethical standards carry penalties similar to the violation 
of regulatory standards. 

We applaud the guidelines the Commission developed ten years ago. They have 
revolutionized the corporate world. Now we ask the Commission to take the next step: 
move this world from "obeying the law because I have to" to "doing what is right 
because I want to." It 's the difference--a profound one--between compliance and 
integrity. 

If you should decide to enhance the 1991 guidelines, and there is anything we can do to 
assist you in this undertaking, please contact me at (714) 307-6400. 

Robert Olson, PhD, MPH 
Executive Director 

3 
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Mission 
To assure the health care industry's commitment to integrity through an 
alliance of all major stakeholders that designs, delivers, verifies, and 
certifies its own model standards and metrics for compliance, ethics, and 
corporate responsibility. 

Goals 
a To prevent fraud and abuse by managing their root causes 
a To reduce regulatory pressure by a demonstrated commitment to core 

values and by the targeting of inspection and enforcement activities 
a To decrease business costs by integrating-and leveraging-

compliance, ethics, and corporate responsibility initiatives into a 
unified program that is both more effective and more efficient 

a To enhance business performance by building trust and reciprocity 
between the industry and its stakeholders through redesigning the 
process of responsible self-assessment and regulation. 

Plan of Action 
o Convene a summit of independent, nonpartisan, and impartial 

alliance of public and private stakeholders-professional, trade, 
consumer, regu latory, advocacy, payer, employer, accrediting, 
provider, union, shareholder, governmental, employer, academic, and 
ethics organizations-from across the industry. 

o Develop model 
"standards for integrity and ethical principles that integrate 

compliance, ethics (research, clinical, and organizational), and 
corporate responsibility by aligning the core values that drive best-
of-class integrity programs 

"performance metrics by industry sector and function that translate 
standards into specific and measurable process, impact and 
outcome objectives 

"institutionalization strategies that employ breakthrough, whole 
system change technologies to promote consensus and ownership 
of standards 

"audit and assurance tools that measure the breadth and depth of 
organizational commitment to standards through surveys, 
interviews, focus groups, document review, and observational 
techniques. 

" certification program for the health care industry 
o Enroll signatories 
a Retain an independent auditing firm to verify commitment to 

standards on an annual basis. 

I 035 Winthrop Drive, Coronn CA 92882-6178 
(7 14) 307-6400 boholsonntahci @carthlink.nct 



Potential Benefits of Participation 
o Reduced legal and ethical exposure 
o Demonstrated "good faith" 

commitment to compliance and 
ethics 

o Increased morale and sharpened 
performance 

o Strengthened assurance of a level 
playing field with competitors 

o Enhanced commitment and 
ownership that results from self-
assessment and self-regulation 

o Increased effectiveness and 
efficiency of compliance programs 
achieved by integrating seamlessly 
with ethics program 

o Technical assistance from experts 
in health care and business ethics 

For More Information 
To Be Listed as a Supporter 

To Become a Member 

o Improved competitive advantage 
o More rigorous tools for 

evaluating program impact and 
outcome 

o Greater patient trust and 
heightened public reputation 

o Lowered transaction costs 

o Leveraged bargaining power of 
industry-wide group with multi-
stakeholder support 

o Bolstered evidence of attempt to 
meet JCAHO standards on 
organizational ethics 

o Decreased federal and state 
regulatory pressure. 

To Provide Corporate Sponsorship 
For this Ground-Breaking Alliance 

Contact Bob Olson at (714) 307-6400 



PG&E Corporation 

November 1, 2001 

United States Sentencing Commission 
Attention: Public Affairs 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C. 2002-8002 

Commissioners of the United States Sentencing Commission: 

77 Beale Street, B24L 
San Francisco, CA 94105 
Mailing Address 
Mail Code B24L 
P.O. Box 770000 
San Francisco. CA 94177 
415.973.6373 
Fax: 415.974.5964 

Since the Organizational Sentencing Guidelines were promulgated in 1991, they have 
had an immense cross-industry impact on corporations. The organizational guidelines 
have refocused corporate management and Boards on the obligation to prevent 
violations, while concurrently implementing meaningful incentives and defining actions 
that corporations should take in managing compliance. The organizational guidelines 
and decisions such as the Caremark case have helped corporate America converge 
on a commonly understood and accepted standard for compliance management. As 
a result, many corporations have established high-level compliance and ethics 
programs to prevent violations and have voluntarily come together in organizations 
such as the Ethics Officer Association to facilitate the exchange of ideas and 
information. 

Although the organizational guidelines have achieved a great deal in promoting 
effective compliance management in corporations, I strongly support the proposal that 
the Commission has put forth to establish an ad hoc advisory group to consider viable 
methods to improve the operation of the organizational guidelines. If such an advisory 
group is established, the scope of issues addressed should extend beyond the 
sentencing of organizations to include discussion on the operation and impact of the 
Guidelines in the corporate environment. Issues identified by corporate ethics officers 
could provide insight on how the Commission could move to enhance the 
effectiveness of the organizational guidelines 1) to promote a more consistent 
approach to compliance and ethics management between and across industries, and 
2) to improve compliance and ethics management in corporations that have 
established programs. 
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If an ad hoc advisory group is established and the scope of work for that group 
includes the operation and impact of the organizational guidelines in the corporate 
environment, I recommend that membership of the advisory group include ethics 
officers and a representative from the Ethics Officer Association or the Coalition for 
Ethics and Compliance Initiatives. Membership should not be exclusively a legal 
constituency. Ethics officers have first hand experience in applying the 
organizational guidelines, especially in terms of criminal conduct, which is the 
primary aspect of the Commission's emphasis on deterrence in Chapter Eight. 

If the Commission decides to form an ad hoc advisory group that includes ethics 
officers, I would be honored to serve as a member of that advisory group. Attached 
is information on my qualifications to serve in this capacity. 

Thank you for the opportunity to comment on the establishment of an ad hoc 
advisory group on the Organization Sentencing Guidelines. 

Eric Pressler 
Director, Legal Compliance and Business Ethics 
PG&E Corporation 
Phone: (415) 973-6607 
eric. pressler@pge-corp. com 

EP:mb 

Enclosure 



Eric Pressler - Qualifications for USSC Advisory Group 

Ethics Officer Experience: I have served as the Director of Legal Compliance 
and Business Ethics at PG&E Corporation for more than 5 years. PG&E 
Corporation is one of the largest utility and energy services companies in the 
United States, with over 23,000 employees and over $20 Billion in annual 
revenues. The PG&E Corporation compliance and ethics program was designed 
in accordance with the requirements of the Organizational Sentencing 
Guidelines. I have worked for the Corporation for 22 years. 

Ethics Officer Association (EOA): I have been the EOA Sponsoring Partner 
Representative for PG&E Corporation since 1996. In 2000, I was elected to 
serve a three-year term as a member of the EOA Board of Directors. I have 
made numerous presentations at EOA conferences on compliance and ethics 
topics and will be teaching the session on compliance risk assessment in the 
EOA course, Managing Ethics in Organizations. 

Bay Area Compliance Association (BACA): BACA is a regional organization 
in the San Francisco Bay Area focused on enhancing compliance management 
activities for BACA member companies. BACA currently has 20 corporate 
members and meets bi-monthly. I co-founded this organization in May 2000 with 
another local EOA member and was elected by the BACA membership as the 
BACA Chairperson for 2000 and 2001. 

USSC Regional Forum: PG&E Corporation co-sponsored and helped organize 
the USSC Regional Forum in San Francisco in September 1999. 

Education: I hold a B.S. in Business and a MBA in Management from the 
University of California, Berkeley. 



Winthrop M. Swenson 
Partner , 

Compliance Systems Legal Group 

Chair Diana E. Murphy and 
Members of The United States Sentencing Commission 
Thurgood Marshall Judiciary Building 
l Columbus Circle NE 
Washington DC 20002 

Dear Chair Murphy and Commissioners: 

D.C. Area Offi ce 
7116 Poplar Avenue 

Takoma Park MD 20912 
Tel 301 270 3555 
Fax 707 922 1836 

email wswenson@cslg.com 

November 2, 200 l 

I am writing in response to the September 19, 2001 Federal Register request for comment 
("RFC") on the appointment of an organizational guidelines advisory group. The RFC 
states that comment is welcomed in three areas: 1) the scope, duration and composition of 
the group; 2) the merit of suggestions in letters submitted to date; and 3) any other issues 
related to the improvement of Chapter Eight. I will address my comments to these three 
areas. 

1) The Scope, Duration and Composition of the Advisory Group 

Chapter Eight contains much important detail, but I believe the portions of Chapter Eight 
that have had the greatest impact, generate the most public concern and therefore should 
be the advisory group's primary focus - at least irlitiaUy - are the portions relating to the 
credit for corporate compliance programs. This includes the definition of "an effective 

program to prevent and detect violations of law'' found at USSG §8A 1.2, comment. 
(n.3(k)). 

The implications of the guidelines' credit for compliance programs is difficult to 
overstate. Most major corporations operating in the U.S. today have been spurred by the 
guidelines' credit for compliance programs into establishing such programs, and virtually 
aU of these companies have been guided by the guidelines' definition of "an effective 
program" in designing their programs. In addition, major cases and enforcement policies 
that have an impact on corporate behavior have drawn heavily on the guidelines' 
approach. Finally, newly proposed ISO standards for compliance programs that are 
working their way through the international approval process are based on the guidelines' 
definition of an effective program. 



I therefore believe it is important that the Commission recognize, in weighing the scope 
of an advisory group (as well as the group's duration and purpose), that while the number 
of "cases" applying Chapter Eight or its credit for compliance programs is relatively low, 
the impact of the guidelines' pro-compliance policy - especially on our business 
organizations and, as a result, on the everyday lives of literally millions of employees- is 
extensive. I have worked with scores of companies over the last five years and have seen 
this impact first-hand. I would add finally, that the cost of failing to meet the guidelines' 
compliance standards is also very significant, with criminal fines now reaching into the 
hundreds of millions of dollars. In short, the guidelines' compliance standards and credit 
are exceedingly important and should therefore be, in my view, the starting point for the 
advisory group's work. 

With respect to the question of what issues the advisory group should focus on, I would 
respectfully urge that the group address issues that go beyond potential amendments to 
the definition of an effective program. As partially summarized in the attached article, J. 
Murphy & W. Swenson, A Call to Action - Creating a Voice (and Ears) for the 
Compliance and Ethics Field, Prevention of Corporate Liability (July 2001) (see "The 
Need" section beginning on the first page of the article), the current legal and 
enforcement environment in which the guidelines must operate is, in many ways, inimical 
to the goals of Chapter Eight's policy of promoting effective compliance programs. 

In other words, aspects of the legal and enforcement environment make it much more 
difficult for organizations to operate the kind of compliance programs the guidelines 
intend to encourage. As the article discusses, issues have arisen as a consequence of 
decisions by the National Relations Board, the Federal Trade Commission and certain 
court decisions. In addition, existing penalty schemes such as the treble damage 
provisions of the False Claims Act can be - and I believe are - applied in ways that 
undercut the guidelines' credit for compliance programs. 

Accordingly, I would urge that the advisory group inventory these issues and present 
proposals to the Commission on how these issues might be addressed - either through 1) 
dialogue with other agencies or 2) legislation, aimed at coordinating and bringing greater 
rationality to the current inconsistencies. In my view, and I believe the view of most 
experts in the field, this is where the larger, more significant issues reside - not so much, 
in other words, in the guidelines themselves. 

The suggestion that the advisory group examine the broader legal and enforcement 
environment in which the guidelines' compliance provisions operate is directly supported 
by the Commission's enabling statute. As the Commission recognizes, its enabling statute 
contemplates that the Commission will evaluate the effectiveness of sentencing policies 
on an ongoing basis and improve them where possible. See, e.g., 28 U.S.C. 
§§991(b)(l)(A)and (C), (b)(2), 994(o). 

However, the Commission's authority goes beyond merely amending the guidelines 
themselves to improve their effectiveness. Congress was aware that the guidelines would 
not be able to function in a policy "stovepipe" - it knew that other agencies and laws 
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could affect the guidelines' effectiveness. Not wishing the Commission to ignore such 
effects, Congress empowered the Commission to: 

• "[A]ssist and serv[e) in a consulting capacity to Federal courts, departments, and 
agencies in the development, maintenance and coordination of sound sentencing 
practices;" and 

• "[M)ake recommendations to Congress concerning modification or enactment of 
statutes relating to sentencing, penal and correctional matters that the Commission finds 
necessary and advisable to carry out an effective ... and rational sentencing policy." 

28 U.S.C. §995(12)(B) and (20), respectively. These powers precisely coincide with the 
twin needs in this area - to advise and consult with other agencies and to weigh possible 
statutory changes as a way of strengthening the Chapter Eight's core policies. 

The need for the Commission to use its §995(12)(B) and (20) powers for the purposes 
described was forcefully recommended six years ago at the Commission's 1995 
symposium, "Corporate Crime in America - Strengthening the 'Good Citizen' 
Corporation". There, Senator Edward M. Kennedy, an original sponsor of the Sentencing 
Reform Act of 1984, stated: 

Government officials also have a duty to reduce red tape and coordinate 
multiple overlapping enforcement tools . . . . While the notion of 
coordinating these sanctions is not new, the guidelines make 
coordination all the more imperative. In effect, the guidelines make a 
basic promise to companies: "Act as good citizens and your penalty 
exposure will be reduced." But the promise is false if companies face 
non-guideline penalties that take no account of these "good citizenship" 
efforts. I am pleased that tomorrow's proceedings will consider these 
important coordination issues. 

Symposium Proceedings at 120. 

As Senator Kennedy noted, a panel the next day did discuss coordination issues at length. 
See Carrots and Sticks Amid Overlapping Enforcement Schemes and Policies: Finding 
Government's Message, Symposium Proceedings at 265. A principal presenter on this 
panel was William B. Lytton (The Case for Greater Governmental Coordination: Civil 
Sanctions and Third Party Actions, Symposium Proceedings), who was recently elected 
Chair of the American Corporate Counsel Association. 

An entirely separate second panel dealt with another critically important coordination 
issue - the fact that compliance activities can be used against an organization in non-
sentencing contexts. See Privilege Update: When Should Compliance Practices be 
Protected/rom Disclosure?, Symposium Proceedings at 349. 
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Although 1) Congress has specifically empowered the Commission to discuss 
coordination issues with other agencies and identifY areas where statutory changes could 
be constructive, and 2) important voices have for some time urged the Commission to use 
these powers, I certainly think expectations for the Commission's role in this area must 
be tempered and realistic. In my view, it is not the Commission's responsibility to 
actually effect any needed changes in the broader legal and enforcement environment. 
Rather, I believe the Commission's §995(12)(B) and (20) authorities imply a 
responsibility to see that relevant issues are identified and, to the extent possible, fairly 
considered by other policymakers. 

With respect to the advisory group's membership, I think that it is essential that the group 
consist of a broadly representative cross-section of recognized experts in the field. This is 
not an area where academic study is particularly called for. There is a substantial 
reservoir of practical experience to draw from and there are known experts who have had 
a prominent role in representing the compliance/ethlcs field and can tap into this 
experience. 

If the advisory group is comprised of recognized experts in the ethics/compliance field, 
the advisory group will be able to assist the Commission on both the "issue 
identification" and "dialogue with other agencies/Congress" fronts. Experts who are 
recognized in, and connected to, the ethics/compliance field will be able to identify true 
needs by "vetting" issues within the broad spectrum of compliance/ethics practitioners. In 
my view, this vetting process is critically important, as discussed in the next section of 
this letter, if the Commission's examination of Chapter Eight is to prove successful. 

With respect to promoting a dialogue with other interested policymakers, the advisory 
group can again be helpful if it has the necessary experiential stature. Many prominent 
organizations have mature compliance/ethics programs. Those who have substantial 
experience either working with these companies in an advisory capacity or running such 
programs directly can cogently inform discussions with policymakers in forums that the 
Commission could facilitate or create. This would allow a full consideration of relevant 
issues by policymakers but not, as would be appropriate, a guarantee of any particular 
results. 

One particular way to ensure that the advisory group has a substantial linkage to the 
compliance/ethics field would be to select one or members from those affiliated with the 
newly formed Coalition for Ethics and Compliance Initiatives (CECI). I played an early 
role in helping this group become organized (a role that has now ended in a formal sense) 
and I understand that Jay Cohen, the current Chair of the CECI Oversight Committee is 
submitting comment directly on CECI's behalf 

With respect to the advisory group's duration, I would recommend a timeframe of not 
less than two years. The issues are complex, the issues need to be vetted among 
practitioners who are busy professionals, and the Commission has many other important 
matters on its agenda that, presumably, would limit the time it could devote to the 
advisory groups' activities. 
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2) The Merit of Suggestions in Letters Submitted to Date 

With one exception, I do not have comments on any of the proposals made to date. 
Indeed, consistent with the view that proposals such as the ones already submitted need 
to be fully vetted, I think it is premature to comment on them. At the Ethics Officer 
Association meeting in Nashville last month, I Jed a session in which I asked attendees to 
react to the proposals submitted so far. The attendees' response illustrates my concern 
over the need for vetting. Almost all the suggestions were viewed as well meaning, but 
several were viewed as ill-informed. 

The one suggestion that I think data and experience do generally support at this point is 
the need to heighten the importance of auditing and other evaluative techniques in the 
definition of "an effective" compliance program The Commission's policy interests here 
are, in my view, to ensure that only "real" and "effective" programs are credited under 
USSG §8C2.5(f). Organizations that fail to evaluate the effectiveness of their programs 
may not have effective programs - providing that only companies that do evaluate their 
programs can recetve culpability score credit helps ensure that credit will only given 
where it is due. 

Having said this, however, this point immediately raises the coordination issues discussed 
above. In todais litigation and enforcement environment, information gathered to assess 
and strengthen a compliance program can be used against a company in non-sentencing 
contexts. The Commission's possible policy interest here, in other words, conflicts with 
other laws and practices. 

3) Other Issues 

The only additional issue I feel compelled to raise relates to the need for the advisory 
group to be what might be called "technically grounded" in the Commission's practices 
and statutory framework. It seems to me that the Commission has had varying success 
with advisory groups and one of the groups that was the least successful was a group 
convened to help the Commission further consider environmental guidelines for 
organizational offenses in the early 1990s. This group's members were able and expert, 
but because they lacked an understanding of the guidelines' structure, the guidelines' 
amendment process and the parameters of the Commission's enabling statute, I believe 
their expectations for what the Commission could consider doing were unrealistic. As a 
consequence, their recommendations were not nearly as useful as they might otherwise 
have been. 

This kind of issue does not arise with the Practitioners Advisory Group because its 
members are accustomed to the guideline amendment process and used to working with 
the guidelines themselves. This will not be the case for most experts on compliance/ethics 
- the kinds of people who, in my view, should comprise the advisory group. 
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There appear to be two options for dealing with this issue - either having a dedicated 
staff member assigned to the group, which raises resource questions, or appointing a 
chief technical advisor among the group's members. I think a staff and/or Commissioner 
liaison to the advisory group is a good idea in any case, but to ensure that the technical 
perspective is seen by the group as part of its own process and not an outside perspective, 
I favor the latter approach. 

Let me conclude by saying that I would be pleased to serve in such a capacity drawing on 
my six years with the Commission, which included both legislative and organizational 
guidelines responsibilities, or in any other capacity the Commission would find helpful 

I strongly commend the Commission for undertaking the important inquiry raised by the 
RFC, am grateful for the opportunity to share these views and stand ready to assist 
however I can. 

Win Swenson 
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• BNA, INC. 

Prevention of 
Corporate Liability 

A Call to Action: Creating a Voice 
(And Ears) for the Compliance and Ethics Field 
BY JOE MURPHY AND 
WIN SWENSON 

T en years ago, the Federal Sentenc-ing Guidelines for Organizational Defendants became law, setting off a chain reaction that has helped make compliance and ethics programs a fixture on the American business landscape. The Guidelines created in-centives for companies to establish such programs as a way of avoiding harsh penalties in the event of a criminal conviction for employee misconduct. 
But they did much more than this- they catalyzed a transformation in the way that government and courts look at corporate responsibil-

ity for employee misdeeds. Under a range of pronouncements-from the Department of Justice's policy for charging corporations, to agency 
guidance and case law sorting out li-ability in the area of equal employ-
ment opportunity, to the standards of director and officer liability implied by the Caremarh decision- a consen-sus has formed: The existence and strength of a company's compliance or ethics program should count when a company's responsibility for em-
ployee misconduct is being assessed. 

This new perspective is welcome. 
It puts greater control of a company's potential liability in its own hands. And companies have responded. To-day, more companies than ever have meaningful compliance/ethics pro-
grams. The Ethics Officer Association (EOA)- which did not even exist in 1991 when the Guidelines were promulgated- now has over 700 en-
ergetic members who regularly 

gather to share and advance best 
practices. 

But as the Guidelines' tenth anni-versary nears, the compliance/ethics world is far from idyllic. The fact is, 
companies today must operate their compliance/ethics programs in a le-gal environment that is often hostile to the very practices that make these programs work best. Compounding the problem, policymakers regularly weigh proposals that can unnecessar-ily undermine the jobs of compliance and ethics officers- not because poli-cymakers want to make these profes-sionals' jobs harder, but because they often have little idea what compli-ance and ethics officers do. 

And no wonder. While most pro-fessional groups have an association that can speak to a broad range of policymakers (legislatures, cross-industry regulatory groups, even courts) on their behalf, compliance/ ethics officers have no such organiza-tional voice. Perversely, as the gov-ernment's policies have increasingly 
emphasized the need for corporate compliance and ethics, compliance and ethics officers have often had to swim hard against a legal current that is indifferent or even hostile to these same policies. 

Organizations such as EOA and the industry-specific Health Care Compliance Association perform im-mensely valuable functions. But their missions do not include a mandate to systematically interact with the full range of policymakers to resolve is-sues on behalf of the compliance/ ethics profession- let alone across in-dustries. Up to now, no one has been 

Joe Murphy (jemurphy@cslg.com) and Win Swenson (wswenson{!.t' cs lg.com) are Transition Coordinators for the Coalition for Ethics and Compliance Initiatives. Murphy is execut ive vic.;e president of Com-pliance Systems Legal Group and Swenson is a partner with the firm. 

doing this for the ethics/compliance field. 
Now, however, with seed money from leading compliance-oriented companies and not-for-profits (such as EOA, the Ethics Resource Center, the Center for Business Ethics, and the Ethics Resource Center's Fellows Program) , an effort is underway to explore how and whether a perma-nent organization along these lines might be built-to be a voice (and ears) for compliance and ethics pro-fessionals, to help ensure that the le-gal environment supports effective programs. 

This unprecedented new effort is flying under the banner of the "Coali-tion for Ethics and Compliance Initia-tives" (CECI). 

CECI's Mission 
The mrssron of CECI is straightforward- to foster the imple-mentation of more effective ethics and compliance programs by: 
• educating and communicating with policymakers, legislators, gov-ernment agencies, and others who in-fluence public policy, 
• providing timely info rmation and analysis to ethics and compliance practitioners and their organizations, 
• serving as a voice and resource to ensure that the ethics and compli-ance communities are heard in the formulation of public policy, and 
• identifying and advocating for relevant public and organizational policy issues of interest to CECI's members. 

The Need 
The need for CECI is powerfully il-lustrated by exa mples depicting the troublingly uncertain legal environ-ment in which compliance and ethics programs must operate. 

(contrnued on page 78) 
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(continued from page 80) 
1. The case of the unlucky stores: 

A retail chain, concerned about pre-
venting discrimination, hires an ex-
pert to conduct employee training 
sessions. To make sure employees 
truly understand the kind of conduct 
the training seeks to prevent, the in-
structor has employees describe bi-
ased comments they have heard in 
the stores. In a later discrimination 
lawsuit brought by employees, a fed-
eral judge provides the plaintiffs' law-
yers with all the notes of the training 
course, whereupon the lawyers an-
nounce they have found "the smok-
ing gun." In her opinion, the judge 
cites these very notes as a basis for 
allowing punitive damages claims. 
Shortly thereafter, the company 
settles the case for $100 million-and 
the company's lawyers shut down the 
training. 

Message: Addressing a compli-
ance problem by openly recognizing 
that problem is legally risky. 

2. The case of the unfair labor 
practice: A utility company wants its 
compliance and ethics message to 
reach all employees. Its program will 
not be just a paper program with un-
read materials locked away in a dusty 
storage room. The company will have 
every employee, even those doing the 
most mundane tasks, receive its new 
code of conduct. An act of a good cor-
porate citizenship? No, an illegal un-
fai r labor practice, according to the 
National Labor Relations Board . In 
the Board's view, law abidance and 
morality were not essential parts of 
the job at this company; the company 
had a duty to negotiate the "imposi-
tion" of the code with the employees' 
union. 

Message: Think twice about in-
cluding nonexempt employees in 
your ethics program. 

3. The case of the self-reporting 
polluter: Government environmental 
agencies told brewers not to .worry-
their brewing p rocesses did not re-
lease harmful pollutants. One brew-
ery, acting as a good corporate citi-
zen, conducted its own tests, 
however, and determined that pollut-
ants, in fact , were being produced. It 
reported its findings to state environ-
mental enforcement authorities. The 
result? State authorities announced 
they had caught this wrongdoing 
company and were imposing a $1 
million punitive fine. 

Message: Think twice about initi-
ating a proactive compliance review 
and disclosing issues; your acts of 

good corporate citizenship could cost 
you dearly. 

4. The case of the wronged ha-
rasser: A company receives a confi-
dential hotline call reporting that a 
manager is flagrantly harassing fe-
male employees; the caller is one of 
these employees and fears for her 
well-being if her boss finds out. To 
ensure a full and independent investi-
gation, the company hires an outside 
law firm to look into the matter. The 
firm 's report, relying in part on confi-
dential information from victims, 
demonstrates that the manager en-
gaged in harassment and intimida-
tion. The company terminates the 
manager but the manager sues, suc-
cessfully recovering lost pay and 
damages because the company failed 
to follow the Fair Credit Reporting 
Act: It did not ask his permission to 
retain the outside law firm, and it did 
not disclose to him the report's full 
content, including the identity of ev-
ery employee who complained about 
him. 

Message: Diligent investigations, 
aimed at protecting victims, can 
come with a price. 

Every day compliance and ethics 

practitioners confront impossible 

choices. Practices that may 

promote effective compliance and 

ethics are simultaneously 

discouraged by the law. 

What makes these stories trou-
bling is that they are not make-
believe. The first is the Lucky Stores 
case from a federal district court in 
California. The second is the AEP 
case, a decision by the NLRB that was 
affirmed on appeal. The third s tory is 
what happened to Coors brewery in 
Colorado. The fourth case is based on 
a legal interpretation of the Fair 
Credit Reporting Act by the Federal 
Trade Commission. 

Chilling Effective Practices 
The crux of the problem goes be-

yond clearly unfai r but sporadic 
cases, however. Every day compli-
ance and ethics practitioners con-
front impossible choices. Practices 
that may promote effective compli-

ance and ethics are simulta neously 
discouraged by the law. Two ex-
amples, among many, illustrate: 

• Studies regularly show that 
some employees in virtually all orga-
nizations are unwilling to report sen-
sitive complia nce or ethics issues out 
of fear-fear that coworkers may dis-
approve, that a manager may try to 
retaliate, and so on. Companies can 
reduce fear by instituting nonretalia-
tion policies, but in the end a promise 
of confidentiali ty to reporting em-
ployees may be required to get some 
to overcome their fears and actually 
report an issue. The problem is, com-
panies that make a promise of confi-
dentiality may be forced to break that 
promise if litigation arises and third-
party discovery is allowed. There is 
no clearly established legal doctrine 
that protects against disclosure of an 
internal whistleblower's identity-no 
matter how important confidentiality 
may be to the whistleblower's deci-
s ion to report-if a private li tigant or 
the government seeks the material in 
discovery. 

• Practitioners have developed ex-
cellent ways to evaluate the effective-
ness of compliance and ethics pro-
g rams, and using these techniques is 
an important step in developing the 
best programs. But when companies 
diligently seek to identify program 
weaknesses in order to correct them, 
they create information that a third 
party may use against them. The 
Lucky Stores case shows only too 
well that focusing on faults with the 
goal of self-i mprovement is risky. It 
may be possible to protect this type of 
information under privilege by run-
ning it through counsel, but betting 
on the attorney-client privilege is a 
risky business. Moreover, keeping a 
close hold on self-evaluative informa-
tion, which reliance on the attorney-
client privilege requires, diminishes 
its usefulness. To promote program 
effectiveness, distribution of this kind 
of information should be as wide and 
open as possible, and certainly 
should go beyond the lawyers. 

Positive Impact 
It would be wrong, however, to 

suggest that legal and regulatory de-
cis ions always undercut effect ive 
complia nce and ethics. The truth is, 
some excellent govern mental init ia-
tives have promoted voluntary com-
plia nce and ethics initiatives in the 
United States and even around the 
world. 
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The development of the Organiza-tional Sentencing Guidelines took a positive, pro-compliance tum (away from an initial, exclusively punitive focus) when practitioners talked with 
the U.S. Sentencing Commission about the value of effective programs. Had companies familiar with compli-
ance not undertaken such an active dialogue with the Commission, it is doubtful the result would have been so positive. CECI can create the same kind of dialogue with others in the le-
gal and regulatory arenas. 

What Would CECI Do? 
CECI's mission statement sets the stage for its activities. 
1. Educating and communicating with pollcymakers, legtslators, govern-

ment agencies and others who Influence public policy. 
We have witnessed too many in-

stances where it appeared that those in government were simply unaware of the existence and role of company compliance and ethics efforts. Whether it is an agency issuing inter-pretations or congressional commit-
tees considering new legislative pro-posals, the potential impact on volun-
tary compliance and ethics programs roo often is not fully understood. 

CECI will bring together the com-pliance and ethics community first to monitor issues and then to bring them to the at1ention of government actors. We will be there to explain that voluntary compliance and ethics efforts are valuable, and how govern-ment and the litigation system affect these initiatives. We will aim our edu-cational efforts at Congress, enforce-
ment and regulatory agencies, the ex-ecutive branch, and the states. 

We will also communicate this message in any other appropriate fo-rum that will help mold public policy. This includes academia, the press, 
the bar, and other organizations and associations. 

2 . Providing timely Information and analysis to ethics and compliance prac-t itioners and their organizations. 
Many in the compliance and ethics field are unaware of the surprisingly long list of risks to their programs (and to themselves) created by the le-gal system. See Murphy, Examining 

the Legal and Business Risks of Com-
pliance Programs, 13 ETHIKOS 1 (Jan/ Feb 2000) . Moreover, busy practitio-ners find it hard to keep up with new developments that could add even more risk to their current compliance 

and ethics efforts, especially in areas outside their expertise. 
There is also a need to act quickly in the governmental and litigation en-vironments. If an agency is conduct-

ing rulemaking, a congressional com-mittee is marking up legislation, or a court has a key case on appeal, there is lit1le time to organize positions on an ad hoc basis. In the compliance and ethics context, there is often not even an awareness that these things are happening. 
CECI will provide this infor-

mation-gathering and dissemination function-what we refer to as a "Paul Revere function." Whether it is a court considering the application of 
Caremark, an agency's enforcement document requiring that companies waive any privileges relating to inter-nal investigations, or a legislative proposal to penalize companies for " invading" employees' privacy (when another agency expects them to be monitoring employee communica-tions for harassing conduct), CECI can spread the word. 

Compliance and ethics 

professionals have a powerful 
story to tell, one that should 
resonate with policymakers. 

3 . Serving as a voice and resource to ensure that the ethics and compliance communities are heard In the formula-tion of public policy. 
When agency and congressional staffs are considering new initiatives, where do they tum for input and fact-

finding? If they know of a readily ac-
cessible source, it is easy for them to make that contact. We need to make sure they know there is a resource on 
compliance and ethics issues. 

CECI will seek to play a construc-
tive, consultative role with the Sen-tencing Commission if, as expected, the Commission begins its review of the Organizational Sentencing Guidelines. We expect to play a simi-
lar role with other agencies too. Among its other initiatives, CECI can hold roundtable, interactive sessions with policymakers so that they can see and hear what voluntary compli-
ance is about. 

4. Identifying and advocating for rei· evant public and organizational policy Is-sues of interest to our members. 
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Compliance and ethics practitio-ners need to do more than be a pas-sive resource, however. CECI can also monitor agencies, legislatures, and courts for proceedings that would affect compliance and ethics efforts. At the direction of our mem-bership, we will act as advocates in each of these forums, to work to pre-vent creation of new risks for compli-
ance and ethics, and to support and propose initiatives that promote com-pliance and ethics programs. In ad-vancing the perspectives of compliance/ethics professionals, we will reach out to the many functions in organizations that play a role and have an interest in these issues, in-cluding legal departments, HR func-tions, and internal audit. 

CECI will accomplish these goals by, for example: 
• filing amicus briefs in litigation; 
• conducting workshops for agency staff members; 
• proposing legislation to address specific impediments to effective compliance; 
• proposing agency solutions, such as rules or agency policies; 
• serving as a resource for com-pany counsel in dealing with an agency; 
• helping develop executive branch policies to guide all agencies; and 
• writing in influential journals in the field. 

Getting Off the Sidelines 
The truth is, compliance and ethics professionals have a powerful story to tell, one that should resonate with policymakers. Theirs is not a narrow, "me first" goal- it is everyone's goal: promoting ethics and law-abidance in our country's institutions. 
The effort has begun. Prominent organizations have launched the first, exploratory phase of CECI. But for CECI to fully achieve its enormous potential, you who practice in the compliance and ethics field need to resist the otherwise admirable ten-dency to be modest. We all need to get off the sidelines and let our sto-ries be told. CECI will be as powerful as its members. 

Organizations and individuals inter-
ested in learning more about sup-
porting C£Cl's mission should con-
tact the authors at the e-mail 
addresses in the biographical mate-
rial above. 

BNA 716-01 
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U.S. SentenciJl& Commission Fax Number: (202) 502-4699 Attn: Public Affairs. 

Uncia K. Trevifto 
Professor of Organizational Behavior Chair, Department of Management and Organization Cook Fellow in Business Ethics The Pennsylvania State University University Park, PA 16802 

bsues Related to Formation of an Advisory Group on the Organizational Sentencing Guidelines 

October 30, 2001 

1 been asked to provide input regarding the "scope, potential membership, and l'•'' "ihle fonnation of an ad hoc advisory group on the organizational sentencing :.:u idd ines to consider any viable methods to improve the operation ofthese &WdeUnes." 
il,,.,l·J upon my work in this area for fifteen years. my interaction with ethics and ,·tllllt'l iance officers in corporations, and my own research, I would encourage the t I •m mission to establish such an advisory group. Many knowledgeable people now have .: ·1'-';;:.lde of experience with the guidelines and their effects. Their input would be , ,:n.·mely valuable as the Commission considers any changes. Potential members could .. seasoned corporate ethics/compliance officers, legal counsel, consultants, :·'• '' \.·rnmental regulatory agency rq1resentatives, and academics who have studied •tr :i\·.;'compliance proifCUil effectiveness. In addition. representatives from smaller 1 ., should be included because they tend to address these issues in a different .::111 k·ss fonnal manner. 

\I' r.:search has found that awareness of the guidelines' existence has clearly influenced 1 :\l· d\·' elopment of fonnal ethics/compliance programs in organizations. However. the \'\t l·nt to which those programs are values-based and integrated into the organization's .:.ti I) 11peratio118 is influenced more by senior executive commitment to ethics than by .•.. ,:11\:ncss ofthe guidelines. Further, ethics/compliance program effectiveness depends ...... 1 11\ the fonnal characteristics of these programs (as guided by the Sentencin& • Guidelines) and more on informal organizational culture characteristics such .I·· , .,._. .... utivc and supervisory commitment to ethics, perceived fair treatment by and management follow through when ethics problems are brought to its .ttll'n1i tm . Therefore, more attention to these informal organizational characteristics · i 1'" d J be considered as the Commission considers changes. 
! k h 1 ' ' . I have included a list of my publications that are relevant to ethics/compliance :··1'• r:nn management and effectiveness. 

P.02 
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Articles 

Trevino, L.K. & Weaver, G.R. Organizational justice and ethics program follow throuah: Influences on employees• helpful and harmful behavior, Business Ethics Ouartcrly, 11 (4): 651-671 ,2001. 

Weaver, G.R. & Trevifto, L.K. The role of human resources in ethics/compliance management: a fairness perspective. Human Resource Management Review, 11 : 1-22, 2001 . 

Trevmo, L.K., Hartman, L.P., Brown, M. Moral person and moral manager: How executives develop a reputation for ethical leadership. CaJjfomia Management B&view. 42(4): Summer, 2000. 128-142. 

Butterfield, K., Trevifto, L.K., & Weaver, G.R. Moral awareness in business organizations: Influences of issue-related and social context factors. Human 53(7): 981 -1018,2000. 

Trevifto, L.K., Webster, J., & Stein, E. Making connections: Complementary influences on commwlication media choices, anitudes, and usc. Orianization Science. 11 (2): 163-182, 2000. 

Trevilio, L.K. & Weaver, G. The stakeholder research tradition: Converging theorists, not convergent theory. Academy ofManasemcrn Revjew, 24 (2): 222-227, 1999. 

Weaver, G.R., Treviflo, L.K. & Cochran, P. Integrated and decoupled corporate social performance: Management commitments, external pressures, and corporate ethics practices. Academy of Management Jownal, 42: 539-552, 1999. 
Weaver, G.R. & Trevif\o, L.K. Compliance and values oriented ethics programs: Influences on employees' attitudes and behavior. Ethics Quarterly, 9 (2): 325-345, 1999. 

Weaver, G., Trevifio, L.K., & Cochran1 P . Corporate ethics practices in the mid· 1990s: An empirical study of the Fortune 1000, Journal of Business 18 (3), 283·294, 1999. 

Weaver, O.R., Treviflo, L.K., & Cochran, P. 1999. Corporate ethics programs as control systems: Influences of executive commitment and environmental factors, Academy of Management Jol,ll'!lal, 42(1): 41-57, 1999. 
Treviiio, L.K., Weaver, G., Gibson, D., & Toffler, B. Managing ethics and legal compliance: What works and what hurts. California Manaiement Review, 41 (2): 131-151 ,1999, reprinted in L.P. Hartman. Perspectives in business ethics. 2 nd Ed. NY: McGraw-Hill. 
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Books 

Trevifto, L.K., Butterfield, K. & McCabe, D. The ethical context in organizations: Influences on employee attitudes and behaviors, Business Ethics Ouarterly. 8 (3): 447-476, 1998, reprinted with permission in J.A. Worthley. Otpnizational &hies in the Compliance Chicago, Illinois: Health Administration Press, 1999; reprinted with permission in J. Dicnhart. The Next Phase of Business 2001, pas. 301-337. 
McCabe. D., Trevino, L.K. & Butterfield, K. The influence of collegiate and corporate codes of conduct on ethics-related behavior in the workplace, Business Ethics 6: 441-460. 1996. 

Trevifto, L.K. & Nelson, K. Managina business ethics;. strai&}lt taLk about how to d.o it right. 2114 ed. NY: John Wiley & Sons, Inc. 1999. 
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J MCKAY Fax : 1-406-338-7262 

JOE J. MCKAY • ATTORNEY AA. 
P.O. Box 1803, Browning, MT 59417 

U.S. SENTENCING COMMISSION 
One Columbus Circle. NE 
Suite 20500, South Lobby 
Washinaton. D.C. 20002-8002 

RE: Comments on Proposed Ad Hoc 
Advisory Oro up on the Impact of 
Federal Senteocin& Guidelines on 
Native Americans in Indian Country 

November 1, 2001 

TO TilE UNITED STATES SENTENCING COMMISSION: 

Nov 01 '01 15:57 P02 

) 338·7262 

Pursuant to the notice published in the Federal R.e&lster Wednesday, September 
19. 2001. please consider the following comments on q.UC111ootl of the formation of an 
Ad Hoc Advisoey Group to study the impacts of the Federal S . Guidelines. on 
Native Americans in Indian Country. 

The Sentencing Commission has asked for <:<>IDIDCDt on 
ad hoc advisory group and for comments on the scope, duration 
ifOup. 

merits of forming an 
membership of such a 

Before turning to my specltic comments, by way ofbac Wld; I am an emolled 
member of the Blackfeet Indian Tn'be of Montana. and except fo time in the military 
service and to attend Wliversity, I am a life.. long reservation re t. 

I am also a licensed attorney aDd member of the Mo 
have practiced law since 1983 in the Tribal courts ofMontana, 
and the Fedel81 District Court ofMontana. A3 a part of my I'W'IN'!Ii..-. 

criminal cases in all three court systems. And, unfortunateJy, I 
wrong decisions and as a consequence of those decisions, bad · • sin both the 
State District Courts ofMontaoa and the Federal District Court fMontana. 

I have served as a manber of the BlackRet Tribe! Bus CounciJ (the aovemina 
body of the Blaclcfeet Nation) and I am currently a contnM;t atto fur the Blackfeet 
Tn'be. 

My coJIJDlCDts arc as follows: 
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First, as to the merits offortniQa an ad hoc 
Federal Sentencing Guidelines on Native Americans in r: ::" the effects of tJ:ae the recommendation has O'I'PAt merit and sh uld be und try, my response JS that o•"'" o . ertakcn once. 

0 'd lineAs the Collllllission fully Wldersumds, the effect of the F Sentencino 
Ul e s on the Court itself is to greatly restrict. indeed abno liminat _, . ofthe sentencing judge in the Federal system. e e, the discretion 

. time, the sentencing dUcretion of the Judies fmost state courts 
retnJUnS intact. The end result in the comext ofindian ple is that an lndiim 

on the Reservation for which the 3ellkncin¥ · lines mandates tncarcerat10n, while another r-A:-- · · .1._. · • . • . uwau cormmttmg uuu. same cnme 0 the texrvation may serve no Jail time whatsoever. 

Areas where this is particularly true is in drug related · . In most instances· 
state court judaes have unfettered discretiol\ to tashion a sent for the particular 
defendant and crime. In many instances, in drug cases, the state ence may be centered 
more around treatment and rehabilitation rather than .i.ocarceratio As the Commission 
considers this decision, many Montana Indians are 5CrVin& time in the Federal p¢nal system 
fur drug related crimes, while those committing the same crimes· the State general)y, are going to treatment and serving probation. 

lt bas been my experience, that many reservation crimes 
despair. The effect ofthe Federal Sentencing Guidelines is to 
people by mandating jail time, where a state court judge may well 
circumstances into consideration and opt fur a more rehabilitative 

In a recent perticular case, a client of mine is now serving 
prison for being a felon in possession of a firearm. His prior fe)o 
in that time he had DO violations ofbis supervised release. I have 
not have gone to prison under a state court judge's sentence. 

rooted in poverty and 
victimize Indian 
e the entire 

was 20 years ago, and 
doubt that he would 

This disparity in sentencing derives solely &om the fact the IDdian person is on 
a federal Indian Reservation. There is no legal basis otherwise fo treatina Indian people 
dHferent in sentencing than their white or non-Indian neighbors ive outside the 
Reservation fur similar, and what in some cases, are more serious 

Therefore I believe that the scope of an ad hoc advisory ups' review should be 
limited only by the nature of the problem. Thus not only should advisory poup look 
at the bnpact of the Federal Sentencing guidelines on Indians in I ian Country, it should 
aJso look at the consistency of sentmcing within the Federal syst as between Indians 
and non-Indians who commit similar crimes. Examining this issues will pve SOD)e 
insight not only on whether Indians arc being treated consistently · bin the system 
as compared to other it will also give some guidance o whether ln<Uans are 
being impacted more or less dib,arately than white people or o in the context of state 

2 
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court versus federal court sentences. 

The Commission should be commended for even consid ' the formation of an ad hoc advisory group on this bsue. Havill& taken the first step the Commission should realize that the problem is compkx. widespread and has as mutations as there arc states with Indian Cowitry .land3 and Indian tnDes. 

With this in mind, I would SU&&est that the ad boo ad · that it be given 12 to 18 months within which to study the probl and make reco1111JleDdations to the Sentencing CoJDIJUssion by paper'' Iep<>rt. 

group be fonned and 
usess the variables 

of a fullDitl "'white 

With respect to membership on such an ad hoc advmry up, I would recommend that membership be solicited fi:om the fOllowing gro ps: 
1 . Tribal governments; 

2. Indian .Attorneys with criminal practice experience in tate and Federal Court; 
3. Non-Indian Attorneys with criminal practice in State and Federal Court; 

4. State Court prosecutors in counties or districts which ocompass or are adjacent to Indian Country lands; 

S. State Court judges with districts which encompass or lands; 

6. Federal Court judges with districts encompassing 

7. State court probation officers who handle counties or encompass or are adjacent to Indian country lands; and. 

er Indian Country 

8. Federal probation officers whose case loads involve numbers of Reservatk>n Indians who were convicted of crimes arising out of ation based conduct. 

In closing. I welcome the opportunity to commet'Jt on this important issue. While it is probably not possible to effect an overhaul of the Fed Sentencing . Guidelines, the Commission now has the opportunity to at least st dy and perhaps correct what 1 believe to be an injustice to Indian people which is found in the harsh treatment in the Federal Sentencing Guidelines. · 
While I do not personally support the Federal Scntem:ina impression that the discretion was taken nom Federal judges to 

' .. 

. . . . 

.. : 

. ,• 

:. 

... ...... . 
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criminals and those with demonstrated, consistent criminal inten couJd be appropriately punished. Most crimes committed by Reservation Indians and st Indian perpetrators do not fall in those categories. As I .indicated. my own experience that most Reservmon crime arises out of the feelings of despair and depression that 'born in abject poverty. 
There be a more appropriate way of dealing with than is currently allowed by the Federal Senteocma Guidelines. reservation Indians in fedcral prisons may be a short term sohrti (and indeed, may be preferable to many non-Indians), it. has no anyone. Additionally, the costs to the American Society as a dollars for incaroeration) could be, in my opiliion, greatly red discretionary approach were foDowed. 

Finally, if such an ad hoe advisory ifOup is formed, p expression of interest in serving on such a groUp. 

Thank you for taking the time to review my comments issue discussed herein. 

ec: file 
Blackfeet Tn"bal Business CoWlCil 

4 

class of perpetrators 
putting an 

to Reservation crime 
term benefits fur 

;Jc (including tax payer 
if a different, more 

consider this as my 

to even consider the 

·I .:• ' 

0 . , :·. 

' . . · ·. 

I I ••• · .1. 
0 .; •• • 



11/82/2881 18:13 16857472985 RST PRESIDENT PAGE 82 

ROSEBUD SIOUX TRIBE 

October 3lt 2001 

United States Snteacln1 Commla5oa 
Oae Columba Cb-de NE Suite l-!00 
South Lobby 
WubinKtOa. DC 20002-8002 

AtteetioD: 

To latprove the operatioa• of th Federal guideliaet ••d to coaslder al viable aetloda iD the ai'Qs that laave a slgnlflcaat Native Aaserican ladJaa population. My foremoet '••ediate coocen• lie ia the rollowin1: 

CULTURE ISSU£ 
On cultural issue regarding federal court and sentencing, we cite the Exparte Crow Dog U.S. Supreme Court Case (109 U.S. 566, )883) and we maintain that position therein today. We cite an excerpt from that case to make a point. "To impose upon them the restraints of an external and unknown code, and to subject them to tho of civil conduct, according to rules and penalties of which they could have no previous wanting; which judges them by a standard made by othm and not for them. which takes no account of the conditions which should except them from its extractions, and make no allowance for their inability to undentand it. It tries them, not by their peers, nor the law of their land. by superiors of a different J:ace according to the law of a social state of which they have an imperfect conception, and which is opposed to the traditions of their history, to the habits of their lives, to the strongest prejudices of their savage nature; on which measures the red man's revenge by the maxims of the white man's morality." 

The Major Crimes Act of March 3, 1885 did override tho E:!Cparte Crow Dog case, and diminished extensively the cuJture part of the Native American Indian's capability to maintain control over crimes within their own circles according to Sioux customs. 

We maintain our position on the merits ofExparte Crow Dog's decision especially in the light of the cWTent federal sentencing guidelines imposed on tho Native American Indians, and more recently the new laws imposed on them to address federal court impositions and dilemma regarding Indian Reservations. 

We believe part of any group of people maintain's control over their own circle in any given circmnstances especially where civil conduct may be the issue. 
lt is difficult to tnaintain control over a group of people when others impose their standards of rule and laws on such as the Native American Indian reservations here in the state of South Dakota. 

si!A 
:Rosebad Sioux Tribe 

11 Legion Avenue 
Phone: 605-747 .. 2381 

P.O. Box 430 
Fax: 605-747-2905 

Rotebud, SD 57570-0430 
E-mail: rslakutH 'a ·g,wfl'.net 
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ROSEBUD SIOUX TRIBE 

Odober Jl, 2001 

United States Selrtenclllg CoDUDissioa 
One CoiU.Dibus Circle NE Suite 
South Lobby 
WuhiDgton, DC l()()()2..8()0l 

Attention: Public Affain Commission 

PAGE 82 

To improve the operatlolla of the Federal guidelines and to COD!ldel' aU viable methods in the areas that have a significant Native American Indian populatioD. My foremost Immediate conceras lie bl the following: 

COUitT APPOIIT£1) A..TTQUEl'S 
It is our opinion that the court appointed attorneys do not always serve in the best of their clients. Most of the Native American defendants always end up serving time through plea-bargaining, guilty pleas by their court-appointed attorneys. The inexperienced attorneys or the lackadaisical!lttitude on the part of the attorneys, often mean a lob8-tcrm incarceration for the clients, usually the Native American Indians in this instance. We feel reservations are targeted for more laws unne<:essarily as a federal judge observed. and said (quote) "And if your drinking and driving on the reservation and someone is injured, you get a year on top of what anybody else in the state would receive for a similar crime,'' (unquote) Rapid City Journal, April22, 1999, and again said (quote) .. For every Saturday night brawl, they prosecute somebody in Federal Court" (unquote) Rapid City' Journal, April22, 1999. (meaning on the reservation). The Federal Judge Kon:unann comments came from the fact most of his federaJ cases came from the Indian Reservation here in South Dakota. 

For these reasons above the current Court Appointed Attorneys through the federal courts must be willing to strive forward at their best in the interest of their clients who are already facing harsh prison sentencc(s) by and through the current sentencing guidelines in place in federal courts. 

VA 
WilliaDI KiDdie, 
Rotebucl Sioux Tribe 

11 Legion Aven11e 
Phone: 605.7 47-2381 

P.O. Box430 
Fax: 747-1905 

Rosebud, SD 5757().0434) 
E-mail: 
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ROSEBUD SIOUX TlUBE 

Odober 31, 2001 

United States Sentenclna Commission 
Oue Columbu Clrcle NE Suite 
Soutb Lobby 
WulaiDgton. DC 20002-8002 

Attention: Public Aft'aln Commission 

To improve the operations of the federal guideliDel and to comider aU viable methods in the areas that uve a sipificaat Native American Indian popaJatioo. My foremost immediate coaeemt lie in tile foUowing: 

The federal courts must allow an interpreter to be available at all times. The majority of the cowt appearances in federal court here in the state of South Dakota are Native American Indians by a population ratio figure. The majority of our Native Americans do n21 have education and sometimes do not understand federal charges that are being read to tbetn let alone know the procedures available for them. 

A non-Indian in federal court has a difficult time when such charges are read to him _and he speaks that same language every day in life, from the time of his birth yet, he has a hard time understanding. 

Our Native American people always speak their Sioux language at home, social gatherings and elsewhere, so to try to comprehend thoroughly the federal charges initiated against him is usually a devastating experience for that person charged 

An interpreter may help the defendant understand the charges cleat'ly so a proper defense can be initiated for the trial should there be one. An interpreter's presence will show the federal court' s initiation of fair play extended even to those who may seem semi-illiterate. The availability of an inte.rpretcr would be essential and a vital part of the federal court operations. 

WlUiaJD Kiadle, Presideat 
Rosebud Sioux Tribe 

U Legion Avenue 
Phone: 60S-747-2381 

P.O. Box 430 
Fax: 60S-747-2905 

Rosebud, SD 57570-0430 
E-mail: rs lakota'tt·g,wtc_nct 
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ROSEBUD SIOUX TRIBE 

Odober 31, 2001 

United States SeateDdnc Commission 
One Columbas Circle NE Suite l-SOO 
Soat• Lobby 
Washiqtoa, DC 2000l-802l 

Atteatioa: Publk AO'ain Commission 

PAGE 04 

To improve tile operatiou of the federal pidelines aad to eoasider aD viable metbocls (a the areas that have a slgajficant Native American populatioa. My foremost eoaceras lie Ia tbe foiJowiac: 

FEDERAL JUD6E/DlSCR£TIONitR'i SERTENCIN6 
The strict sentencing guidelines calls for a federal judge to remain within these guidelines, tbus, the discretionary source of a federal judge is no longer viable in sentencing when mitigating circumstances do surface when sentencing a defendant 

We assumed the strict sentencing guidelines arose because of the organized crime activities and other related troublesome groups here in the United States and not so much for individual offense(s), such as that of the Native American Indians here in U.S. we may be wrong. 

Rosebud Sioux Tribe 

11 Legion A venue 
Phone: 605-7 47-1381 

P.O. Box 430 
Fax: 605-747-2905 

Rosebud, SD 57576-0430 
E-mail: rsht 



UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, N.E. 

TO: Chair Murphy 
Commissioners 
Tim McGrath 
Frances Cook 
Ken Cohen 

FROM: 

Pam Montgomery 
Judy Sheon 
Charlie Tetzlaff 

Mike Courlander 

SUBJECT: Public Comment 

SUITE 2-500, SOUTH LOBBY 
WASHINGTON, D.C. 20002-8002 

(202) 502-4500 
FAX(202)502-4699 

January 4, 2002 

MEMORANDUM 

Attached for your reference are two additional pieces of public comment. 



UNITED STATES PROBATION& PRETRIAL SERVICES OFFICE 
DISTRICT OF NORTH DAKOTA 

Richard W. Crawford 

Chief U.S. Probation Officer 
Suite 154 

Attn: Public Affairs 
Diana E. Murphy, Chair 
U.S. Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

January 2, 2002 

220 
East Rosser A venue 

P.O. Box 793 
Bismarck, ND 58502 

Tel. 701-530-2400 
Fax 701-530-2412 

Re: Advisory Group on Issues Related to the Impact of Federal Sentencing 
Guidelines on Native Americans in Indian Country. 

Dear Chairwomen Murphy: 

I'm sorry about the lateness of this letter, but I did not receive notice of your 
intent to look at Indian country issues until after the deadline noted in the Federal 
Register. I hope that you will stiJI take my comments into consideration even though they 
are late. 

In the District of North Dakota approximately 40% or more of our defendants and 
offenders on supervision are Native Americans sentenced for crimes that occurred in 
Indian country. It is my belief that there is disparity in the sentences imposed in the 
federal system compared to those imposed by the State courts. To support this claim, I 
asked the state penitentiary for some data regarding Native Americans and the crime they 
were sentenced for and the length of their sentence. Defendants convicted of aggravated 
assault with a dangerous weapon were sentenced to an average term of imprisorunent of 
one year. A similar offense under the guidelines would have resulted in an offense level 
of 19 -2 points for acceptance with a sentencing range of24-30 months. This is just one 
example of the disparity. 

I am also concerned about other forms of disparity in sentencing. For example, 
there are insufficient resources on many of the Indian Reservations therefore; sentences 
that are normally available to other federal offenders are not always available to Native 
Americans. Sentencing options to keep an offender in the community are rarely available 
for the court to impose. In North Dakota, there are no halfway house (community 
treatment centers) on any of the five Indian Reservations. Most Native American 
defendants live with extended family and the homes do not have a telephone nor do they 
have the financial wherewithal to afford a telephone for electronic monitoring. Our 
issues are the same with treatment. The majority of the reservations do not have 
treatment programs for offenders and their variety of needs. Native Americans with court 
ordered treatment conditions often fail to complete treatment programs because they lack 
funding to obtain transportation to and from the major communities that have the 
programs they require. 
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Indian country issues are different than inner city issues and therefore they require 
special consideration by the court and the U.S. Sentencing Commission. If the 
Commission decides to put together a committee to look at Indian Country issues, I wi ll 
gladly volunteer to participate on behalf of the U.S. Probation and Pretrial Services 
Office for the District ofNorth Dakota. Should you have any questions or concerns 
regarding this Jetter, please contact me at 701-530-2404, or by one ofthe following 
methods: mail- P.O. Box 793, Bismarck, ND 58502-0793; E-mail at 
marcus_ roehrich@ndp. uscourts.gov <mailto:marcus _roehrich@ndp. uscourts.gov>. 
Thank you. 

Sincerely, 

Marcus Roehrich 
QCS/Deputy Chief 
U.S. Probation & Pretrial Services Office 
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Attn: Public Affairs 

December 7, 2001 

MARK WERNER- Billings 
TiMOTHY CAVAN - Billings 

MICHAEL DONAHOE- Helena 
DAViD NESS- Great Falls 
JOHN RHODES- Missoula 

I write regarding the possible formation of an ad hoc advisory group to consider the impact 
of the Guidelines on Native Americans in Indian Country. 

First, I apologize for providing this comment after the November 6 deadline. I have been 
informed by Maria Jankowski, however, that Theresa Cooney welcomes my input. 

Second, per the attached letter, I wi II be joining the Commission in May or June 2002 as the 
Federal Defender intern with the Commission. I look forward to working with you. 

As an Assistant Defender in Montana, I have worked on many reservation cases. I applaud 
the Commission for recognizing that an advisory group could assist the Commission in improving 
the application of the Guidelines to reservation defendants. At the same time, I recognize that many 
of the persistent problems endemic in the interplay of Indian Country and the Federal criminal 
justice system cannot be addressed by the authority of the Commission. Nonetheless, those 
underlying problems influence the impact of the Guidelines on reservation defendants. For instance, 
alcohol abuse is nearly always a driving force in the reservation cases that I have defended (I can 
think of one exception). On the positive side, the more exposure I have to the Plains Indian culture, 
the more impressed I am by the tribal sense of family and community and the resulting restorative 
justice: repeatedly, I have witnessed victims who have strongly voiced their belief that the 
punishment required by the Guidelines is too severe and fails to :incorporate adequate rehabilitation 
programs. These and many other issues may be beyond the authority of the Commission to address 
but are relevant considerations in improving the Guidelines. 

I strongly encourage the formation of the proposed advisory group and am personally willing 
to serve in any capacity requested by the Commission. I suggest that the group examine the specific 
(e.g. Offenses Against The Person) Guidelines that regularly govern reservation cases. For instance, 
the assault base offense level is, in my opinion, too high and that section should include a victim's 
conduct reduction; should the Guideline base offense level be lowered, perhaps an aggravating 
enhancement can be devised for application in cases warranting more severe punishment. I also 
suggest that the group examine departure issues that are particularly relevant to reservation cases. 
For instance, perhaps Section 5K can include a discussion of a departure based upon comparing the 
Guidelines range wi th state sentences for the same offense. Another idea is to fo r the group to 
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examine whether life on the reservation is a socio-economic or a political or otherwise permitted 
departure factor. See, e.g., United States v. Big Crow. 898 F.2d 1326 (81h Cir. 1990). These are 
merely a few specific ideas for consideration by an advisory group. More generally, I believe that 
consideration of the Guidelines regularly applied in reservation cases and departures relevant to such 
cases should be included in the scope of an advisory group because those are the factors that 
determine sentences, and in reality, to the Indian families and communities, that's what counts. 

The membership of an advisory group should include people who go to the reservations. 
Thus, I strongly believe that United States probation officers and federal defenders from reservation 
districts should be part of the group. I also recommend including federal prosecutors and district 
court judges from Indian Country districts; victim advocates would also contribute to the group. In 
my personal experience, it is important to work with the reservation communities rather than trying 
to assist by external fiat. Accordingly, I suggest including tribal members, perhaps judges or law 
enforcement officers, family of Native American offenders and victims, and most importantly, 
elders. 

As for the duration of such a group, I confess that I am unfamiliar with the time necessary 
for an advisory group to effectively assist Commission, so I leave input on that issue to more learned 
individuals. 

I again commend the Commission for its sensitivity to this issue and to the more general 
issue of the relationship between the United States and Native Americans, a relationship that is at 
the core of the American Experience. I look forward to working with you and am willing to assist 
in the proposed advisory group in any manner requested. Thank you for considering my opinion. 

Enclosure 

Sincerely, 

JOHN RHODES 
Assistant Federal Defender 
Federal Defenders ofMontana 
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Federal Public Defender 
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Staff Director 

EDERAL PUBLIC 
Western District of Washington 
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United States Sentencing Commission 
1 Columbus Circle N.E., Suite 2-500, 

South Lobby 
Washington, D.C. 20002-8002 

Dear Tim: 

FEDERAl DEFENDERS OF MONTANA 

oc r 
RECE IVED 

I am writing to confirm the commitment of John Rhodes as the Federal Defender 
representative to the Sentencing Commission upon completion of Maria Jankowski's 
term. Ms. Jankowski is to begin her term in November 2001 and she will work with the 
Commission for six months. Thus, I expect John Rhodes to begin sometime late May 
2002, or early June 2002. 

Mr. Rhodes works as an Assistant Federal Public Defender in Montana. He is an 
outstanding lawyer who has substantial experience working with the Federal Sentencing 
Guidelines. He brings a West Coast perspective to the Commission and should prove 
especially helpful to the Commission when it works on issues related to Native 
Americans. I expect John will provide outstanding assistance to the Commission and its 
staff. 

John will be in contact with the Commission during the early Spring of2002 in 
order to obtain information necessary for his transition. Meanwhile, he will be in contact 
with defenders who have preceded him at the Commission to discuss details of the work. 
If you have any questions, please do not hesitate to give me a call. 

I I II Thud 1\,cnuc. Ruv1n 1100. \\':"lnngton IJS IOI • Tclcphonc (:O(J) 5'3·11 00 FJx (206) 551.0120 
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Once again, thank you very much for your assistance in continuing this 
important and valuable program. 

' 

TWH/kac 
cc: John Rhodes/ 

Jon Sands 
Carmen Hernandez 
Richard Wolff 

__, . 

Very truly yours, 

{---.;-
Thomas W. Hillier, II 
Federal Public Defender 
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ex-AUSA and chief of appeals, SDNY 

Jane Nangle 
Corporate Compliance Officer 
St. Joseph's/Candler Health System 

Roy SneU, CHC 
Executive Director 
Health Care Compliance Association 

Steve Zipperstein 
Deputy General Counsel, Verizon 
ex-First Ass't USA, COCA 
ex-aide to AG Barr 
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LIST OF QUESTIONS 

How many members should the ad hoc group have? (15) 

What constituencies need to be represented? 

Industry 
Securities .... :r ..... 
HealthCare 
Large corporationss--. -----.... 
Small corporations 

Criminal defense attorneys 
Compliance professionals 
Prosecutors/DOl 
Academics . u. , \:1...,_,.\...,._ CA.""""" 

• l o.....::> 
What qualities should the individuals have? 

, Different kinds of experience with the guidelines 
, Concrete ideas re: what group should accomplish 

What should the duration of the group be? 

18 months 

What should the scope of the group's work be? 

.. .....:;,.Jl . 
. i-c 
.,. -..... cr 

Refer to list of recommendations of what the group should do (sorted by commenter) 

,. 

• LJ-i.._ 
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