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Scope. Duration and Membership 

I would think that any advisory committee should be encouraged 
(subject to some agenda control) to provide comment on any aspect of the 
Organizational Sentencing Guidelines. The committee should function for a 
minimwn of three years. Membership should be by invitation, with an opportunity 
to expand the group as expertise and interest manifest themselves. The advisory 
committee should be kept to a workable size (25 participants?), with the 
understanding that non-members with specific expertise should be invited to 
participate in the advisory committee's discussions. Certainly, the committee , 
should include representatives of the Justice Department and the corporate defense 
bar, as well as those who make their living in the "compliance business." 

Specific Agenda Items 

• 

I have my doubts about extending the protections of the existing 
Guidelines to include programs aimed generally at "ethical" behavior. A lot of • 
these programs are self-congratulatory without having any real impact or 
substance. 

I think a serious discussion of a "safe harbor" provision is in order -
the practices of various divisions of the Justice Department on this issue appear to 
be all over the place. 
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From: 
To: 
Date: 

K&G <TestingGK@netscape.net> 
<pubaffairs@ussc.gov> 
Mon. Nov 5, 2001 4:39AM 

Subject: 
register) 

comments due by nov. 6 on ad hoc adv. group for sent. guidelines (sept. 19 fed. 

KINDLY PASS ON THESE COMMENTS TO THE COMMISSION AS GENERAL INPUT BUT ALSO AS 
COMMENTS FOR THE PROPOSED AD HOC ADVISORY COMMITTEE 

MESSAGE: GO FOR HIGH IMPACT CHANGES, NOT MINOR TWEAKS. HERE ARE THREE: 

1. REQUIRE COMPANIES TO HAVE A SEPARATE AND IN DEPENDENT SENIOR LEVEL 
COMPLIANCE FUNCTION. MANY COMPANIES HAVE RESPONDED TO THE COMPLIANCE 
IMPERATIVE BY JUST RE-NAMING THE POSITION OF AN EXISTING LAWYER IN THE LEGAL 
DEPARTMENT. THIS IS COSMETIC. ITS NOT MORE "LAWYERING" THAT BRINGS COMPLIANCE 
RESULTS, IT IS A RECOGNIZED LEADERSHIP AND OPERATIONAL FUNCTION THAT CAN THINK 
AND ACT INDEPEDENTL Y, IMPACT MANAGEMENT, AND USE MANY TYPES OF TOOLS (NOT JUST 
LEGAL TOOLS} TO IMPLEMENT AND MEASURE. 

2. RECOMMEND THAT COMPANIES CHANGE THEIR BOARD COMMITTEES FROM "AUDIT 
COMMITEES" TO "AUDIT AND COMPLIANCE COMMITTEE". OR EVEN BETTER PRACTICE. TO 
HAVE A SEPARATE "COMPLIANCE COMMITTEE". THIS ALLOWS FOCUS ON FUTURE AND 
PREVENTION, NOT JUST LOOKING AT THE PAST, WHICH IS WHAT AUDITORS/AUDIT 
COMMITTEES BEST DO. 

3. RECOMMEND THAT COMPLIANCE FUNCTIONS GO BEYOND JUST SIMPLY AIMING FOR 
TECHNICAL REGULATORY COMPLIANCE. IT SHOULD INCLUDE PROMOTING GOOD CONDUCT 
BEYOND THE LAW. HOWEVER, DO NOT RECOMMEND THAT IT BE CALLED "ETHICS" AS THIS 
TURNS OFF MANAGEMENT. 

THANK YOU VERY MUCH. 

GK Testng 

Your favorite stores, helpful shopping tools and great gift ideas. Experience the convenience of buying 
online with Shop@Netscape! http://shopnow.netscape.com/ 

Get your own FREE, personal Netscape Mail account today at http://webmail.netscape.com/ 
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Unfted States SeDteucing Commlnion 

One Columbua Clrde, NE 
Suite 2-!00, South Lobby 
Wuhlngton, DC l0002-8002 

Setttendn: Gulddinet for United States Courts 

66 FR Ul (July 3, 2001) 

Included arc comments and JUggestions concerning the request for response; I am pleased 

to be able to provide these comments, but concerned that the possible lack of regard for 

the Indian Community and those who face Federal Sentencing, regulatiom will go 

unchanged and more of our people will be lost to this system. 

For centuries Native Americans have been treated as second-clw citizens, considered 

illegal aliena in their own country. TbiJ is espeaally so in the legal arena, more 

impacting to those who reside on Indian Reservations facing most sever sentencing 

JUldellnes in the nation. 

In New Mexico as in most Southwestern States, the location of the offence could mean 

probation to a lengthy prison sentence, for the same offence. This depends on 'Which 

Side of the Fence" the offence occurs, State verses Federal, Tribal or Federal. Severe 

sentences are levied to those who are on Federally Impacted Lands. more so for those 

who reside on Indian Reservations, no variances are given to those who Jack a criminal 

background. They are treated the same as those who have no regard for the law and are 

habitual offenders. 

Native Americans in Indian Country do not appear to the same rights as those in 

other parts of the country or those who are from other ethnic origin. This creates a 

rebellious atmosphere against authority. Included into this equation is the fact that when 

an incident occurs, no the severity of the situation, the individual will more than 

likely be tried in the Local Tn'bal if a sentence is levied, the term is served out in 

Tn'baJ Jail, once the sentence is served, the Federal System has the option to charge the 

individual for the same charges that they had served in the Tnl>al System. This in the 

legal community is called "Double Jeopardy", and should not happen in any case, 

Federal, State or Tribal. 

Individuals sentenced in the State's legal system are almost assured parole for their 

FIRST OFFENCE, in the Federal System they are GAURANTEED THE MAXIMUM 

PENAUTY .BYLAW. This system almost assure those who enter the "SYSTEM" will 

be released to further their criminal life, as been taught to them ' 'TN THE SYSTEM". 

This does not provide those "FIRST TIME OFFENDERS" the chance to rehabilitate 

through probation and a SECOND CHANCE, as most States allow. 

Economically, the Federal System places a lot ofburden on the taxpayers of the Nation. 

ln Indian Country unemployment on most reservations exceeds 70% of the local 
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many do not pay taxes. and receive some sort of income. The 
question would be; Woutdn•t we rather have them incarcerated or rehabilitated and 
placed into a productive environment? Many who return &om Federal Prison return to 
the reservation, cannot find employment and in the end become a burden to the taxpayer. 

On Indian Reservations there appears to be a of respect for local Law Enforcement 
this in most casea ia brought on by the laclc of the local Law Enforcemems e.ffectlvc 
approach with the local drug trade. Here on the Zuni drug dealers go on 
untouched, but those who retaliate against them arc punbhcd in the Federal these 
drug dealers have in m:ent cases provoked altercations with individuals, and when 
confTonted in retaliation the their aggression the drug dealers run to the Local Law to 
seek and gain support. Those who are defending themselves are sentenced in the Federal 
System, while those who the most harm to the people (The Drug Dealers) are left 
to continue their trade. 

Granted, habitual and first offenders who commit murder should be sentenced to hard 
time, included in that company should be the drug deaJers. Leniency to those who have 
committed their first offence protecting themselves. The current system docs not allow 
for rehabilitation for First Offenders, only the knowledge of a lengthy prison term. 

Have you htard of Young Indian Youth awaiting sentencing for a crime committed on an 
Indian Reservation, hanging themselves so they wouldn't have to go through the 
seemingly harsh process? This is all too common in Indian Country; the Federal System 
is just anotherCXAlllplc ofthe System, "STACKING TilE DeCK" for those who would 
find survival easier if the system was structured differently. 

The Federal System need.q to be overhauled and comparable to the States Sentencing 
Procedures. this will correct a disparity that singles out a race of people. 

When the ad hoc advisory group is assembled, please include or promote certain 
invoJvement of those: who have chaJienged the system trying to gain a lesser penalty fore 
those who have had no previous criminal activity. Fonnulate sentencing foJiowing the 
States Guidelines where the crime is committed. 

Thank You, 
Ernest Mackel 
(505) 782-4569 
P0Box338 
Ramah, New Mexico 
87321 
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OCI. 21.2001 

Washburn, Kevin 

From: 
Sent; 
To: 
Subject: 

NltJl 

Washburn, Kevin 
Wednesday, October 24, 2001 2:03 PM 
John P. Elwood {E-mail) 

NO. 334 I r. 2 

Ad Hoc Advisory Group on Native American Issues under the USSG 

John, as a member of the Chickasaw Nation of Oklahoma, I have a strong interest in issues related to justice and public 
safety in Indian communities. As a former federal prosecutor handling Indian country prosecutions in New Mexico, 1 have 
more than a passing familiarity with the sections of the sentencing guidelines that most often are involved in sentencing 
Native Americans. I would be delighted to have an opportunity to offer my own thoughts and suggestions to any 
committee considering proposed changes related to the sentencing of Native Americans under the guidelines. 

I am attaching my resume for consideration. If there is anything else that I should be doing or if you prefer a hard copy of 
this resume, please let me know. Best wishes. Kevin Wash bum. (202) 632-0040 

IUIW_ ... 
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KEVIN K. WASHBURN 
1276 North Wayne Street, Apt. 1200, Arlington, VIrginia 22201 email: kevinwashburn@hotmoil.com 
703.465.4731 (home) 201.632.0040 (office) 

EXPERJENCE 

GENERAL COUNSEL, NATIONAL INDIAN GAMING COMMISSION, Jan. 2000 to present. 

Provide legal advice to Chainnan and Associate Cornmlsslonen of the independent federal regulatory 
agency responsible for regulating .ltldian gaming, a $10 billion indu.stry existing in 28 states. Supervise 
soven lawyers and several support pel'3onnel. Develop enforcement policy, strategy and regulatory 
initiatives. Advise the Commbsion on enforcement actions, administrative and judiciAl litigation. 
Congressional testimony and administrative rulemaldng. Coordinate with Department of Justice on 
civil litigation and with various law enforcement agencies on aiminal investigations involving gaming. 

ASSISTANT UNiTED STATES ATl'ORNEY, AJbuquerque, N.M., Nov. l997 ·Jan. 2000. 

Prosecuted violent crimlna1s, primarily for crimes arising under the Indian country jurisdictional 
statute$. Handled all of prosecutions, investigations by the FBI, BIA, A TF 
and other law enforcement agencies, seeking indictments before federal gnmd juries, am.Jgnments, 
preliminary hearings and detentioo hearings, and jury trials and appeals before the federal courts. 

TRI.ALATIORNEY, UNITEDSTATESDEPARTMENT9F JUSTICE, Washington,D.C.1994-1997. 

• 

Appointed through the Attorney General's Honors Program to the Environment and Natural Resources 
Division. Indian Resources Section. Litigated affinnarive cases on behalf of the Uruted States in its 
role as trustee for Indian tribes. Defended programs of the Department of the Interior and the • 
Environmental Protection Agency in actions by states and other non-Indian parties. 

LAW CLERK, JUDGE WILlJAM C. CANBY, JR., U.S. Court of Appeals for the Ninth Circuit, 1993-94. 

EDUCATION 

YALELAWSCHOOl..J.D. 1993. 
Editor-in-Chief, Yale Journal on Regulation; Arnold & Porter Scholar. 

WASHINGTONUNIVERSITY(ST. LOUIS) SCHOOL OF LAW, 1990-/991. 
Gwtavus A. Buder Scholar; American Jurisprudence Awards: Torts, Civil Procedure. 

UNIVERSITY OF NEW MEXICO, Summtr 1990. 
Pre-Law Summer Institute for Indians, American Indian Law Center: Outstanding Student, Indian law. 

UNIVERSITY OF OKLAHOMA, D.A..(Economics) with Honors 1989. 

AWARDS AND PER.SONAL INFORMATION 

Special Commendations for Outstanding Service: 
United States Department of Justice, April 8, 1997. 
United States Department of Justice, May 7, 1998, for successfully litigating Montana v. EPA, 941 F. Supp. 
945 (D. Mont. 1996) and 137 F.3d 1135 (9.,. Cir. 1998). 

Award for Sustained Superior Performance, United States .Attorneys Office, September 13, 1999. 

Member, CmCKASA W NATION OF OKLAHOMA, a Federally Recognized Indian Tribe. 
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SCHOOt OP LAW Ft.CUtTY si.fHQMAs 
Mttiltt 'rMH 444 T•llflhont: 651-962-4920 ,, 

November 5, 2001 

Honorable Judge Diana E. Murphy 
United States Court of Appeals 

for the Eighth Circuit 
300 South 4th Street 
llE 
Minneapolis, MN 55415-2219 

Via Facsimile: 202-502-4699 
Attention: Frances Cook 

Dear Judge Murphy: 

1000 1\um/14 Ftmimi/(: 651-962-4915 
Minnt11ptllts, MN 5HU3-200) 

I am an Assistant Professor of Law at the University of St. Thomas School of Law. I teach in 
the lawyering skills program. Before coniing to UST, I worked as a Federal Public Defender for 10 
years. I understand that the sentencing cd.mmission may be establishing an ad hoc committee to stud.y 
the impact of the federal sentencing guidelines on Indian country. Having practiced federal criminal 
defense for the last seven years in I am very interested in this topic. I am writing to volunteer 
any assistance I can provide to such a coriunittee. If there is anything I can do to assist with this study, 
please Jet me lo1ow. 

Celia Ruman.n 
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VIKEN, VIKEN, PECHOTA, LEACH & DEWELL, LLP 

Linda Lea M. Viken 
Jeffrey L. Viken 
Terry L. Pechota 
James D. Leach 
Kenneth R. Dewell 
Lisa F. Cook 

Diana Murphy . . 

Attorneys at Law 
1617 Sheridan Lake Road 

Rapid City, South Dakota 57702-3483 
FAX: (605) 341·0716 

Tel: (605) 341-4400 

October 23, 2001 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Dear Judge Murphy: 

Legal Assistants 

Sherril J. Ho/echek 
Nicki Schwall, CLA 

• 

I received your letter of October 16, 2001. I think that an ad hoc advisory group is 
an excellent idea. I hope that if SI:JCh a group is formed, it will include Indian people who • 
are familiar with not only traditional forms of justice but also with existing formal tribal court 
systems already in place. Tribal justice systems need to be a part of the federal law 
enforcement effort in Indian Country, not separate and largely to be ignored by the federal 
courts and federal prosecutors. 

Sincerely, 

VIKEN, VIKEN, PECHOTA, LEACH & DEWELL, LLP 

TLP/mc 
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05 Novembet 2001 

United States Commission 
ATTN: PUBLIC"Ai1'AIRS 
oDe Columbus Circle, NE Suite 
Soutf.t. Lobby 
W ashinjton, DC 20002-8002 

RE: Native in Indian Country 

Dear Sir or Madam: 

VIA Unjted Stittes MaD ud 
FACSIMILE 2021502-4699 

The Forest CountY Potawatomi Community bas reviewed the Federal Register for Wednesday, 
Septembell9, 2001 regarding the Notice ofthc United States Sentencing Commission. The 
Forest County Potawatomi supports the formation of an ad hoo advisocy group on 
issues related to the impact of the sentencing guidelines on Native Ameri¢am in l!ldjan Country. 
Wliife·Wi.$consin-js a P .L. 280 state, the Forest County Polawatomi Community i3 woU aware of 
the issues faced by Native Americans in sentencing before Federal authorities. 

our Native American-brothers and sisters arc incarcerated in Federal at disproportionate 
rates to thO Anglo population; this includes death row. Native tend to.face.more harsh 

when being sentenced in lndizm Country. State courts have greater fteXJ'bility in 
fashioning appropriate scnb:nces. In lho Federal system, Native Ainericans serve longer 
sentences than non-miitorities. 

Tribe supports tbe fOrmation of an ad hoc; committee as an initial step, it i3 suggested 
the take steps to establish a more permanent, formal group that has 

sorne-·a.Uthority_and.continuing review responsibility over any implemented ciwlgos. lt is 
_suSgestcd that mcmbel;sbip terms be at least three to four years. The member.iliip could be 
comprised ofttioaJ'iTiembers that have an expertise in matters ofseJmocing and the impact of 

sentencing auidelines on Tribal communit.ies, scbol&-s who have studied the rates of 
..... iooarceration of Native Americans, and repte!lentatives from appropriate civil righti organizations 

as . .Departirtem of JUstice prosecutors and Federal Judges. The group must a clear 
cbarge of their scope of authority-which should be broad. It must also be clear that the 
·advisory group will actually play vaJid role in tempering the system. There must 
be to change by the Sentencing Commission. 

Sincerely, 

.Haroid Gus Prank 
Cfuiirinan 

COPY: Executive Council 
File 
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J01eph W. Gutdctt 
Sopcm1ory Ass .. lllnl 
o.Dl!l!l!X19DC omc:e 

111 l.o!naJ NW, Sul1t SOl 
Albvqlx:rquo. NM 17102 

Tel {SOS) 346-2-489 
Fax (30$) 

FEDERAL PUBUC DEFENDER 
DISTRICT OF NEW MEXICO 

StcphcnP. McCUe 
Federal Public Defender 

Aibuguqque 

November 6, 2001 

The Honorable Diana E. Murphy, Chair 
United States Sentencing Commission 
One Columbus Circle, NE, Suite 2-500 
Washington, D.C. 20002-8002 

@0()2/004 

Robat £. Kinney 
SupetYUory A.s5isb:nl 

I.u CNcn Office 
107 E. Lobman 

w Crucet, NM UOOl 
Tel (SOS) SIT-6930 
FD (.503) 

Re: Ad Hoc Advisory Group Conccming Native Americans in Indian Country 

Dear Judge Murphy: 

The United States Sentencing Commission has proposed forming an Ad Hoc Advisory Group 

• 

on issues related to the impact of the Federal Sentencing Guidelines on Native Americans in Indian • 
Country. The Federal Public and Community Defenders, joined by the Practitioners' Advisory 
Group, would support forming a broad based Ad Hoc Advisory Group that could give voice to the 
concerns ofNative Americans and constructive guidance to the Sentencing Commission. Those of 
us who have worked with many Native American tribes have heard the universal concerns and 
frustrations that are reflected in the March 2000 report of the South Dakota Advisory Committee 
to the United States Commission on civil rights: Native Americans in South Dakota: An Erosion of 
Competence in the Justice System.' 

Concerns over the appropriateness of the sentencing guidelines for Native American defendants 
in Indian Country cases ore being raised by members of the fedetal judiCiary. In a recent article, 
Judge Charles B. Kommann, U.S. District Judge, District of South Dakota, recognizes a sentiment 
among federal judges that the sentencing guidelines are unfair to Native Americans. Kornmann, 
Injustices: Applying the Sentencing Guidelines and Other Federal Mandates in Indian Country, 13 
Fed.Sent.R 71 (2001). "Too often [sentencing judges are] required to impose sentences based on 
injustice rather than justice, and this bothers us greatly.,' Id. We have heard similar concerns, 
although less bluntly spoken, from judges in the Southwest and Northwest, who have significant 
Native American case loads. In his article, Judge Kommann sets forth several' proposed departures 
that he believes would taken into account the realities of the reservation. 

1The Federal Public and Community Defenders and the Practitioner' Advisory GroupstrongJy 
recormnended to the Sentencing Commission to seek Native American input before passing amendments • 
to the sex abuse guidelines, where historically have represented approximately 7Qll/o of 
defendants sentenced under U.S.S.O. § 2A3.l, § 2A3.2 and§ 2A3.4. 
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It is clear that the reservations are home to the highest crime rate of any community. While the 

last of 1990's saw an economic boom and the concomitant reduction of violent and other crimes 

throughout the country, the reservations were left out of both. Accorrung to 1999 statistics from the 

Census Bureau and the Bureau oflndian Affairs, out of the 1.4 million ofNative Americans that Jive 

on or near reservations, 19% are homeless and 59% live in sub-standard housing. 20% of Native 

American households on the reservations do not have full access to plumbing. 38% of Native 

American children age 6-lllive in poverty, in comparison with 18% for U.S. children nationwide. 

Only 63% ofNative Americans are high school graduates. The unfortunate permanency of poverty 

on the reservation has also led to consistency in the crime rate. In 1998, ll 0 Native Americans out 

of 1,000 were victims of a crime of violence in comparison with 43 per 1,000 blacks, 38 per 1,000 

whites and 22 per 1,000 Asians. 

Long periods of incarceration have little effect on Native American crime. The roots ofNative 

American crime can be found in the destruction of their culture, extreme poverty and the lack of 

economic opportunity, and a very understandable high rate of depression. This has led to significant 

substance abuse problems, teenage pregnancies and an alarmingly high suicide rate among Native 

American populations. These factors make Native American cases unique in the federal justice 

system. 

The Sentencing Commission should seek broad based input in forming its committee. The 

Federal Public and Community Defenders and CJ.A. Panel attorneys represent the majority of 

Native Americans who are charged with crimes in Indian Country. Thus, we believe the defense 

community can provide useful input to the committee and the Commission. We also respectfully 

suggest that the Commission should seek the involvement of the National Congress of American 

Indians, which is based in Washington, D.C. The National Congress of American Indians is the 

largest association of tribes and has members throughout the country. In we believe the 

Commission should also extend invitations to the Honorable Robert Yazzie, Chief Judge of the 

Navajo Supreme Court, and Dr. Dewey J. Ertz, of South Dakota. Dr. Ertz, a Native American, has 

vast experience concerning reservation crime and effective treatment of offenders. These 

individuals can add unique perspectives on the causes of crime on the reservation. 

The scope of the Ad Hoc Committee should include possible amendments or downward 

departures concerning Inman Reservation cases. This would be consistent with concerns raised to 

the Commission prior to the promulgation of the sentencing guidelines. See, Tova Indritz, 

Testimony before U.S. Sentencing Commission, Denver, CO (Nov. 5, 1986); Letter from Fredric 

F. Kay, Federal Public Defender, Dist. of Arizona, to the Hon. William W. Wilkins, Chair, U.S.S.C. 

(Aug. 9, 1989); Jon M. Sands, Departure Reform and Indian Crimes: Reading the Commission's 

Staff Paper With ''Reservations'', 9 FED. SENT. R. 144, 145 (1996). 
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The Federal Public and Community Defenders and the Practitioners' Advisory Group are willing 

to work with the Commission in forming an Ad Hoc Advisory Group on issues related to the impact 

of the Federal Sentencing Guidelines on Native Americans in Indian Country. Please let us know 

if we can provide further assistance. 

JVB:srf 
co: Vice Chair John Steer 

Tim McGrath 
Jon Sands 
BanyBoss 
James Felman 

J hn V. Butc er 
sistant Fede.ral Public Defender 
ember Advisory Group 

Albuquerque Office 
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Ms. Theresa H. Cooney 
Assistant General Counsel 
Office of General Counsel 
United States Sentencing Commission 

U.S. Department of Justice 
United States Attorney 
District of New Mexico 

Post Office Box 607 
Albuqzterque, Mexico 87103 

November 6, 2001 

Via jQcslmlle (202-502-4788) 

5051346-7174 
5051346·7224 

FAX 5051346-7296 

To be followed by United States mail 

One Columbus Circle, NE, Suite 2-500, South Lobby 
Washington, DC 20002-8002 

RE: Impact of the Sentencing Guidelines on Native Americans in Indian Country 

Dear Ms. Cooney: 

In response to your inquiry for conunent regarding an ad hoc committee to consider the 

above-referenced subject, please forward the enclosed suggestions to the appropriate person for 

review. 

We recommend that the scope of an ad hoc committee include a statistical review of 

sentences served by Native Americans in federal prison, in comparison to sentencing in state courts 

for similar offenses. The scope of any such committee should go beyond the alleged discrepancy 

in state and federal sentencing, as many factors will need to be considered. For example, there 

should be some consideration of a defendant's criminal history (tribal and state offenses), as that 

factor will cause a sentence for the same type of offense to vary among defendants. Additional1y, 

an ad hoc committee should consider recidivism rates, as differences in those statistics are important 

policy considerations regarding appropriate lengths of state and federal sentences. Funding resources 

and limitations within the respective prison systems should also be considered. 

Further, recent statistics from the U.S. Department of Justice, Bureau of Justice Statistics 

show that violent crime is increasing in Indian Country and decreasing elsewhere; therefore, the 

1993-1998 Violent Victimization and Race data released in March 2001 should be part of any study 

regarding the impact of the Sentencing Guidelines on Native Americans, as overall crime rates will, 

in all likelihood, have some relation to appropriate lengths of sentences. 

A comparison of felony and misdemeanor conduct should also be considered, in light of the 

jurisdictional limits that exist for crimes in Indian Country. It would also be worthwhile to consider 

areas of criminal law where state sentences are known to be higher than federal sentences resulting 

.from similar conduct in Indian Country (i.e., drunk driving offenses). An ad hoc committee would 

also need to examine federal sentences that result .from factors that are wholly unrelated to fudian 

Country (i.e., fireann and narcotic offenses result in longer federal sentencing than a similar state 

offense would yield, but those sentences have no relationship to whether the crime occurred in Indian 

Country). 
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ks to duration, it is likely that at least six months would be required to gather necessary 

statistics and reach conclusions about how the statistics relate to the impact of the Sentencing 

Guidelines in Indian Country. 

Finally, we recommend that any ad hoc group include federal prosecutors from 

non-PJ....280 states, i.e., federal districts that prosecute a majority of violent crimes arising in Indian 

Country. We would specifically request that the committee include a representative from the District 

ofNew Mexico. Prosecutors from federal districts that are ·part of states with authority under PL-280 

should also be included, as comparisons between those types of districts will be valuable. Members 

of the Attorney General's Native American Issues Subcommittee ("NAIS'1 should also be included. 

The composition of the group should also include representation from victim/witness 

advocates, as victims' perspective on federal sentencing for Indian Country crime is essential. A 

probation officer would also be helpful on tho committee. It would be imperative to include law 

enforcement from tribal, state and federal agencies, as well as a member from a tribal judiciary. 

We would be happy to provide particular names for recommendation on the group 

membership at an appropriate time. If you have any questions, please feel free to call me. 
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United States Attorney 
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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

400 South Phillips Avenue 
Sioux Falls, South Dalcou 57104-6851 

605-330-4505 
LAWRENCE L. PIERSOL 

November 5, 2001 

The Honorable Diana E. Mutphy 
Chair 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Strite 2-500, South Lobby 
Washington; DC 20002-8002 

Re: United States Sentencing Commission 

Dear Judge Murphy: 

This letter is in response to the notice published. in the Federal Register on 
September 19, 2001. 

I believe a Native American Advisory Group would be most desirable. The June, 
2001 hearing held in Rapid City, South Pakota, showed the need for such an Advisory 
Group. The Advisory Group is needed not only for the Native Americans on South 
Dakota's nine reservations, but also for other Districts that have a significant Native 
American population. As you know, because of federal law, Native Americans are subject 
to federal prosecution and the guidelines to a far greater extent than any other 
portion of our population. Many Native Americans are prosecuted in Federal Court for 
offenses which would be the subject of State Court prosecution if they were not Native 
Americans. 

The Advisory Group. if it is created, should be broad based, with representation 
from interested persons in a number of affected federal jurisdictions. The members should 
have the time and the interest to identifY problems and suggest solutions within the 
framework of the Guidelines. 

Some members might have government or private employers who could pay the 
expense of their employee attending advisory board meetings. Other members, based upon 
need, would need to have a mechanism to cover their expenses. 

I do hope that an advisory board is created. In those few jurisdictions where there 
is a significant Native American population ofjuvcniles and adults, trial courts have neither 
the jurisdiction, resources, nor training to handle any significant offenso conduct. The 
application of federal criminal law on those reservations is intense with sentencing 
problems that do not generally or, in some instances, ever. arise in other federal 
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Tho Honorable Diana E. Murphy 
November 5, 2001 
Page2 

jurisdictions. An exampJe of the degree of impact of ftxie.tal criminal law on the South 
Dakota reservations is set forth on pages 4, 5 and 7 of The Third Branch, October 2001. 

An advjsory group to identify problems and suggest solutions for sentencing 
problems peculiar to Native Americans is most desirable. The trust relationship the United 
States has recognized it bas with Native American people likewise suggests that an 
advisory group is desirable. 

Sincerely yo\Ull, R , 
LLP;jh Chief Judge 

cc: The Honorable Roger L. Wollman 
Chief Judge 
United States Comt of Appeals for the Eighth Circuit 
400 South Phillips Avenue, Suite 315 
Sioux Falls, SD 57104 
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THE 

BRANCH 
Judiciary LOoks ·To security Following Attacks 

A week after the Sep-
11 ttrrorist 

bombings in New York 
City and Washington, 
Administrative Office 
Director Leonidas 
Ralph Mecham pre--
sented the security 
nms of the federal Ju-
diciary to House mem-
bers.. Sally Rider, Ad-
ministrative Assisbnt to 
the Chief Justice, ap-
peared for the 
Court. The special briefing was con--
vened by Congres6m.an Frank Wolf 
(}.{·VA), chair of the House Appro-
priations on Com-merce, Justice, State, the Judiciary and 
Related Agencies, with B. 
Serrano (I)-NY), the subcommittee's 
ranking minority member. 

Following the attacks, the US. 
Marshals Service {USMS), which pro-
vides protective services to judges 
and the courts, wmt on Mightened 
alert. Court facilities throughout Man-
hattan were closed. but reopmed for 
business by the end of the followiog 
week. although phone and 
public access to the area continue to 

I be disrupted. It was expected that the 
heightened security alert would con-
tinue throughout the Judiciary for the 

long-term. especially as the war on 
terrorism evolves into trials and other 

With mind, Mecham told 
the sub<:ouunittee, "We believe Vf:tY 
strongly that the Department of Jus-
tice needs additional deputy U.S. 
Marsh.als for protection of the Judidal 
process and to provide overall secu· 
rity coordination for the courts." The 
Judiciary that US. Marshals 
Il\4Y be diverted to bolster security at 

to worl< on investigations, 
and to Oy on civilian airaa.ft, which 
would stretch their already limited 
numbers to cover the needs of the 
federal courts. 

Evm before the terrorist attacks, 
the J udJciaty had been in the pr<><nS 

Set Statrity on page 2 

New:skttu 
of the 
Federal 
Courts 
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Continuing ResolutiOns 
Keep Government Running 

They nearly have become a sign 
of faU. A3 the leaves turn, the 
continuing resolutions emerge. 
Congress passed and tlw President 
signed the fU"St continuing resolu-
tion at the end of September to 
keep govemment running as the 
fiscal year began 1 without 
Presidential signatures on any of 
the 13 appropriations bill6. The 
HoU9e and Senate passed H..J. 
Res. 65, and the President signed 
on 28 the first CR 
making federal funds available 
through October 15, 2001. A S4c-
ond CR extended that d eadline. 
Meanwhile, 35 percent of the 

fiscal year 2002 funding 
was dispersed to the courts to 
rontinue operations in the new 
fiscal year. 

The House and Senate passed 
separate bills making appropria-
tions for the Departments of Com-
merce, Justice, and State, the Judi-
dary, and related agendes for the 
fiscal year ending 30, 
2002. The Judidary requested a $4.8 
billion appropriation for fiscal year 
2002. H owever; House ap-
proved $4.6 billion for the Judi-
ciary, and the Senate approved just 
$4A billion. In response to the Sep-
tember 11 tetTOrist attack, the Sen-INSIDE Judici.ll Arrro\·cl> S('cond R:)llot ········-······· rg. 3 

Judiciary Work$ to lmlian ............ _ ..... pg. ·I . · version now contains funds "to 
Where Arc the ................................. pg. 6 Su ResclJdwn on pagt 2 
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courts ;y New 
And lPibal ways In Indian 
Tewitory 

Assault. sexual abuse, arson, 
bwglary-these are typically of. 
lenses heard in state courl$-ex· 
a:pt when the federal govern· 
ment has jurisdiction. '!hat juris-
diction,. and the authority of the 
lederal courts, extends to national 
parb and other federal property, 
but 1t is in the 275loc:ations in the 
U.S. that are federally admlnls-

u Indian reservations where 
an expanding workload is accom-
panied by particularly unique 
chai1eoges. 

more than 100 years the 
: federal goVernment has been 
vested with the re:sponsWility to 

:eritoroe major ciimes on reserva-
:·. ; · .... thisRSpOI\Sibility ., ...... . trans£eaed to state gov-

.. Today, 1.2million 
;:Ariierlc:an lnc:iians live on or near 

j;(." and aa:ordfng 
· to the Department of Justice, 

American Indians are the victims 
of violent" aimes than 
twioe the rate of an us. resi-
dents. This aime rate has, since 
1996, ina-eased the number of 
Americm under supervi· 
5ion in the £edetal probation 
system by 57 pertent. The unique 
nature o£ the cases, the large 
number of juveniles involved. the 
low standard of living, and the 
·geographic remoteness of much 
of these areas have prompted 
judges and probation officers who 
handle American Indian cases to 
take a different approach to their 
work. 

Last year, the District of South 
Dakota had a total of 412 Amerl· 
can Indians under supervision. 
Judge Karen E. Schreier (D. S.D.), 
who sits in Rapid Gty, hears cases 
£rom the nearby Pine Ridge Reser-
vation. "'Ihe case load from the 

reservation,."' said Schreier, '1las sig-
nificantly 6 or 7 years. 

seeing a more severe level of 
violence; most of which is 
lated. We're also seeing a large num-
ber of juveniles. They're usually 16 
or 17 years old. but the youngest was 
13." Schtciet adds that 200 
gangs have been identified on the 
Pine Ridge Reservation. where UX\• 

employment reaches nearly 80 per· 
cent. Said Schreier, "American Indi· 
ans are entitled to live in a safe, 

environment. Sol place a 
high priority on handling these 
cases.• 

P.d 

bet of cases involving juveniles, 
which due to their nature take up a 
disproportionate amount of the 
court'& time. 

1be number of $eX offenses and 
juvenlle crimes on resetVations is a 
cause lor concern throughout the dis-
tricts. Indian juveniles represented 
62 of all juveniles arrested in 
calendar year 1999. Nationwioo, 
American Indians represent 30 per· 
cent of all offenders convicted for sex 
of£en9es. 

"'Most probation officers never 
see juvenile$ in their eaxeen," said 
Magdeline B. Jensen;OUef U.S. Pro-
bation Officer for the Dlstrlct of Arl· 
zona. "but we have more than 80 ju-
veniles, maWy American Indians, 
under supervision hue. We have 22 
juveniles serting terms of official de-
tention, of whom 16 had UI)derlying 
offenses involving crimes of violence 
ranging from 1" and 264 degree mur-
der to aggravated assault and kid-
napping." . 

Az, aime violenre or 
child physical or sexual haS 
grown. probation o£6c:ers and the 
federal Jucli.c:1ary are looldng for 
ways in which to reach not only ol-

• 
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fenders, but also the communities in 
which they Uve. 

The Administrative Office Fed-
eral Corrections and Supervision Di-
vision (FCSD) began developing In-
dian country initiatives in districts 
with signilicant Indian caseloads in 
1993. In 1999, FCSD a special 
Indian Country Project to improve 
supervision and treabnent services 
in reservation communities. 
FCSD has helped forrn partnership 
projects with the Department of Jus-
tice and the Bureau of Indian Affairs, 
and FC:SD's.Rene Green works 
closely with probation officers who 
are looking for solutions to problems. 
At an FC:SD-hosted meeting of fed-
eta! and tribal community 
members, all agreed that any suc-
cessful effort to law-enforce-
ment and correctional txeatment is-
sues on Indian reservations must in-
clude an understanding of the Indian 

the economy, and the geog-
raphy, and that each court must 
work with the local tribes to establish 
partnerships. 

Or\e rucl\ effort i.$ u.ndaway in 
the District of New Mexico, where 
Anita ChAvez, as Supertising U.S 
Probation Offioer, supervises an 
office that covers most of the 
district's Indian country cases. Her 
district is third in the country for sex 
oiknder cases. WWe're emphasizing 
supervisiori. N said Chavez, #includ-
ing polygraphs and treatment:" She 
acknowledges that the geography 
makes supervision particularly chal-
lenging. On the 16 million acre Na-
vajo reservat:l.on. a '"'surprise" Visit to 
an offender in her territory may 
mean a four-hour trip from the base 
office. In response, the district has 
opened a part-time satellite office, 
with cooperation with the FBI, in a 
city closer to the more remote reser-
vation area.S. This office will be 
manned four days a month to give 
defendants access to probation offic· 
ers on a regular basis. "We also are 
working on a half-way house where 

offender$ will come as a condi-

tion of to get the help they 
need. H said Chave.z.. 

Other districts have developed 
eq\lally solutions. In the 

·District of Arizona. the probat¥m of-fice helped form a Tnbal/ Federal 
Sex Offender Management Task 
force of tribal and federal 
representatives of probation. victim 
advocates, law-enforcement and 
prosecutors, therapists, judge&, 
legislative representatives and a 
tribal counsel member. The Tw 
Force has law 
to permit and notifica-
tion of sex offenders, and it MS 
helped Increase awareness on the 
reservation of tM incidence of sexual 
violence. · 

The District of South Dakota has 
developed its own offender pro-
gram where therapy is mandatory 
for offenders. Community service 
also is mandatory if an offender is 
not employed or a student. A 
nile facility has been opened on the 
Pine Ridge Reservation, and now ju-
veniles who were once sent away for 
placement are supervlstd on the res-
ervation. The goal is to find contin-
ued funding for and therc-
pists, and continue access from"trlbal 
eldMs who C3l'\ teach offenders about 
their culture. 

Forty to 50 percent of the offend-
ers under supervision in the District 
of North Dakota are American lnd..i-
ans. As a result, Chief Probation 
Officer Richard Crawford has 
aggressively recruited American 
Indians for his staff who have aimi-
nal justice degrees and law enforce-
ment experience, and who are en-
rolled members of reservation tribes . 
Four new American Indian staff 
members came on board within the 
last year and have proved invaluable 
in working within their communi-
ties. The probation office has made 
its presence felt on the reservations 
in other ways. With the support of 
Chief Judge Rodney Webb, the 
district is now £inaliz:ing the opening 
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Indums from pageS 
of offices on three of the reserva-
tions ln its jurlsdlction that once 
entailed a 7().. to 1<>0-mile drive to 
conduct any business. 'nle fourth 
teserVation is within 12 mUes of the 
central office. 

sition into the conununity. If there's 
a question of with 
the tenn.s of probation. officers tty 
to work out matters on a local level 
before heading to cour.t for a re-
vocation hearing. Fleming says that 
with the support of Chief Judge 
Donald W. Molloy, he has worked 
with the of Prisons to ac-

change the sentencing for juvenile of-
to allow f<,r as a • 

combination of incarceration cmd su-
pervised release, which not pos-

Frank Fleming, Chief U.S. PrOba-
tion Officer for the District of Mor\-
bna, 40 perC:ent of his office's 
supervision caseload is on Monbuus' s 
reservations. Hls probation officers 
place a high priority on working 
with the community, and when 
working with juveniles, interacting 
with their schools and Offic-
ers spedallzing in juveniles carry a 
smaller caseload to make that pos-
sible. 

Officers also are to be 
proactive in helping offenders on 
probation make a successful tran-

. quire [ijcilities for juvenUe offenders 
hom the res€rvation.N These offend-
ers previously were sent out of 
state," said Fleming, "and that's not 
acceptable for a good support S'fo'" 
tern.. Now we have a non-secured 
facility m western and 
we're breaking ground for a 30-

secured juvenile facility near 
Butte." 

For the future, the Judicial Confer-
ence Criminal Law Committee may 
be considering asking Cong:ros to 

sible now. 
Most judges and probation offic-

ers agree that the crime problems 
seen on Indian reservations have 
their roots 1n poverty. Fleming 
may sp€ak for many when he ob-
serves that unemployment and 
alcoholism on reservations combine 
to present a future-wlth little or no 
hope for the children. ''nlat' s why 
we emphasize workin8 with the 
kids," says Fleining, "to show them 
other ways they can go. I£ we can't 
give people hope, especially the 
kids, if we lose thC'D1,. we1lneva-
get them back. We're invested in 
the communities, and it is well 
worth it.'' $......... 

Redesign Makes Navigating JUdiciary's Website Easier 

' 

The official website of the federal Judiciary (http:/ I www.uscourts.gov I) has a new look this month. And the 
$ignis more than just a face lift. Content Juts been reorganized with users' needs in mind. It's easier to find the most 
frequently accessed information; current news is posted up front; and, in many cases, pages that were two or more 
clid:.s of a mouse away are now accessible directly from the home page. All of which makes the significantly easier 
to navigate. 115 
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JOE J. MCKAY • ATTORNEY fll.. 
P.O. Box 1803, Browning, MT 69417 

U.S. SENTENCING COMMISSION 
One Columbus Cirde. NE 
Suite 20500, SQuth Lobby 
Washington. D.C. 20002-8002 

RE; Comments on Proposed Ad Hoc 
Advisory Group on the Impact of 
Federal Sentenciag Guidelines on 
Native Americans in Indian Country 

November 1, 2001 

TO TilE UNITED STATES SENTENCING COMMISSION: 

Nov 01 '01 P02 

) 338·7262 

Pursuant to the notice published in the Federal R.eg.ista Wednesday, September 
19, 2001, please consider the following comments on the qwmxlll of the fOrmation of an 
Ad Hoc Advisoey Group to study the impacts oftbe FederalS mciui Ouidelines·o·n 
Native Americans in Indian Country. 

The Sentencing Commission has asked for comment on 
ad hoc advisory group and for comments on the scope, duration 
group. 

merits of forming an 
membership of such a 

Before turning to my spcclfic comments, by way ofbac und; I am an enrolled 
member of the Blackfeet Indian Tn'be and except fo time in the military 
service and to attend university, I am a life.. long reservation re t 

I am also a licensed attorney and member of the Mo 
have practiced law since 1983 in the Tribel courts ofMontana, 
and the Federal District Court ofMontana. A.3 a part of my v'-iJJA.N 
criminal cases in aU ihree court systems. And, unfortunately, I 
wrong decisions and as a consequence of those decisions, had · · sin both the 
Stat(; District Courts of Montana and the Federal District Court fMontana. 

l have served as a member of the Blackk-et Tribal Bus' Council (the governing 
body of the Blackfeet Nation) and I am currently a contract atto fur the Blackfeet 
Tn'be. 

My coii1Il'lCnts are as follows: 
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F-..J-' as to the merits offonning an ad hoc gro the effects e: Smtcncing Guidelines on Native Americans in Indian · 0 
the recommendation has O?PAt merit and sh uJd be und Wltry, my response u that o·-- o ertakcn once. 

• . AB the Commission fully wxierstands, the effect of the F Scntenc· Guidelines on the Court itselfls to greatly zestrict. indeed a&no limfnat lD8 • of the sentencing judge in the Federal system. e e, the dlscretion 

same time, tho sentencing discretion of the judges fmost state; courts 
remains intact. The end result in the comext ofJndiaD ple is that an Indian 
can a on the Reservation fur which the xntc;nclni · eline3 mandatc;s 
fncarccration, while another Indian committing that ·same crime o the -..-..at· .,....._ 'ail time' wba .. ...._&.. ton IDBY ........ ., no J tsoc;ver, 

Areas where this is particularly true is in drug related · . In most instances· 
state court ju$1ges have unfettered to Whion a sent for the particular 
defendant and crime. In .many instances, in drug cases, the state ence may centered 
more; around treatment and rehabilitation rather than incarceratio A3 the Cotnmission 
considers thb decision, many Montana Indians are serving time in the Federal penal sy6tem 
for drug related crimes, while those committing the; same crimes· the State generally, are going to treatmc;nt and serving probation. 

·. 
Jt bas been my experience, that many resetVation crimes rooted in po.vc;rty and A 

despair. The effect of the Federal Sentencing Guidelines is to er victimize Indian · . • people by mandating jail time, where a state court judge may well e the entire 
circumstances into consideration and opt for a more rehabilitative otence. 

In a J.'CCCnt particular case. a client of mine is now serving 
prison for being a felon in possession of a firearm. His prior felo 
in that time; he had no violations of his supervised release. I have 
not have gone to prison under a state court judge's sentence. 

1 months in Fedmtl 
was 20 yeus ago, and 
doubt that he would 

This disparity in sentencing derives solely from the fact the Indian per.son u on 
a federal Indian Reservation. There is no legal basis otherwise fo treating Indian people 
different in sentencing than their white or non-Indian neighbors • e outside the 
Reservation fur similar, and what in some cases, more serious 

Therefore I believe that the scope of an ad hoc advisory ups' review should be 
limited only by the nature of the problem. Thus not only should advisory group look 
at the impact of the Federal Sentencing guidelines on Indians in I ian Country. it should 
also look at the consistency of sentencing within the Federal syst as between Indians 
BOd non-Indians who commit similar crimes. Examining this issues will give SOUle · 
insight not only on whclher Indians are being treated consistently · bin the federal system 
as compared to other ethnicities, it will also give some guidance o whether Indians are 
being impacted inore or less disparately than white people or o in the context of state 
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court versus federal court sentences. 

The Commission should be commended for even consid ad hoc advisory group on this Issue. Having taken the first step realize that the problem is widespread and has as states with Indian Couritry Jan& and Indian tn"bes. 

With this in mind, I would suegest that the ad boo ad ' that it be given 12 to 18 months within which to study thO probl and make recommendations to the Sentencing by paper" report. 

group be fonned and 
BBSe:IS the variables 
of a formal "'white 

Wrth respect to membership on such an ad hoc advisoey up, I would I'CCQmmend that me:mbetship be solicited from the following gro ps: 

1. Tribal 

2. Indian .Attorneys with criminal practice experience in tate and Federal Court; 
3. Non-Indian Attorneys with criminal practice in State and Federal Court; 

4 .. State Court prosecutors in counties or districts which ncompass or are adjacent to Indian Country lands; 

S. State Court judges with districts which encompass or 
lands; 

6. Federal Court judges with districts encompassing 

7. State court probation officers who handle counties or encompass or are adjacent to Indian country lands; and. 

Indian Country 

8. Federal probation officers whose case loads involve sUzlnifi<;ant numbers of Reservation Indians who were convicted of crimes arising out of ation based conduct. 

In closing, I welcome the opportUnity to comment on this ery important issue. While it is probably not possible to effect an overhaul oftbe Fed Sentencing . Guidelines, the Commission now has the opportunity to at least st dy and perhaps correct what 1 believe to be an injustice to Indian people which is found in the harsh treatnxmt in the Federal Sentencing Guidelines. 

While 1 do not personally support the Federal Sentefocing impression that the discretion was taken from Fedualjudges to 
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criminals and those with demonstrated. consistent criminal int punjshed. Most crimes committed by Reservation Indians and not fall in those categories. As I indicated. my own expcrlence crime arisc;s out feelings of despair and depression that 
There be a more appropriate way of dealing with than is currently allowed by the Federal Sentencing OuJdelines. reservation Indians in federal prisons may be a short term sohrti (and indeed, may be preferable to many .oon-lndians), it has no anyone. Additionally, the costs to the American Society as a dollars for incarceration) could be, in my opiliion, greatly red discretionary approach were followed. 

Finally, if such an ad hoc advisory group is fon:ned, p expression of interest in serving on such a group. 

could be appropriately 
st Indian perpetrators do 
that most Resemrtion 

·.born in abject poverty. 

class of perpetrators 
putting all 

to Reservation crime 
term benefits for 

ilc tax payer 
if a different, more 

consider this as my 

Thank you for taking the time to review my comments to even consider the issue discussed herein. 

cc: file 
Blackfeet Tnbal Business Council 
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ROSEBUD SIOUX TRIBE 

October 31.2001 

tJDited States Snwscl111 Commlaloll 
Olle Columbus Circle NE Suite l -500 
South Lobby 
Wubi.ogtoo. DC 20002-SOOl 

Atteotion: PabJic Affain Com•lasJoa 

To Improve the operation• of the Federal aAtd to cooalder al viable methodlla the that have a slgnlfkut Native Ar.uuican l odiaa populatJoo. My f'oremoet co.ocerua lie ha t.be rollowina: 

CULTUIUI ISSU£ 
On cultural issue regarding federal court and sentencing, we cite the Exparte Crow Dog U.S. Supreme Court Case (109 U.S. 566, 1883) and we maintain that position therein today. We cite an excerpt from that case to make a point. ''To impose upon them the restnUnts of an external and unknown code, and to subject them to the of civil conduct, according to rules and penaltie& of which they could have no previous which judges them by a standard made by others and not for them. which takes no accowll of the conditions which should ex.cept thetn from its extractions, and make no allowance for their inability to understand it. It tries thetn. not by their peen. nor the law of their land, by superiors of a diffem1t race according to the law of a social state of which they have an imperfect conception, and wbich is opposed to the traditioos of their history, to the habits of their lives, to the strongest prejudices of their S8Yilge nature; on which the red man's revenge by the maxims of the white man's lllOnllity." 

The Major Crimes Act of March 3, 1885 did override the Exparte Crow Dog case, and diminished extensively the culture part of the Native American Indian's capability to maintain control over crimes within their own circles according to Sioux customs. 

We maintain our position on the merib ofExparte Crow Dog's decision in the lisht of the cwrent federal sentencing guidelines imposed on the Native American Indians, and recently the new Jaws imposed on them to fedaal. court impositions and dilemma regarding Indian Reservations. 

We believe part of any group of people maintain's control over their own circle in any given circumstances especially where civil conduct may be the issue. 

lt is difficult to maiDtai.n control over a group of people when others impose their standards of rule and laWs on such as the Native American Indian reservations here in the state of South Dakota 

w;m • ., Kiodle,P.ulp 
Rosebad Sioux Tribe 

11 Legion A venue 
Phone: 

P.O. Box 430 
Fax: 60S-747-290S 

120 

Rosebud, SD 57570-0430 
E-mail: 
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ROSEBUD SIOUX TRIBE 

October Jl, 2001 

United States Selstenclng Commission 
One Cohunbus Circle NE Suite 2-SOO 
South Lobby 
Wuhington, DC 20002-8002 

Public Afl'ain Commission 

PAGE 82 

To improve the operations of the Federal guidelines and to consider all viable methods in the areas that have a significant Native American Indian populatlon. ' My foremost Immediate concern! lie in the following: 

COURT APPOINTED ATrORNEYS 
It is our opinion that the court appointed attorneys do not always serve in the best of their clients. Most of the Native American defendants always end up serving time through plea-bargaining, guilty pleas by their court--appointed attorneys. The inexperienced attorneys or the lackadaisical attitude on the part of the attorneys, often mean a long-term incarceration for the clients, usually the Native American Indians in this instance. We feel reservations are targeted for more laws unnecessarily as a federal judge observed, and said (quote) "And if your drinking and driving on the reservation and someone is injured, you get a year on top of what anybody else in the state would receive for a similar crime." (W\quotc) Rapid City Journal, April22, 1999, and again said (quote) "For every Saturday night brawl, they prosecute somebody in Federal Court" (tmquote) Rapid City" April22, 1999. (meaning on the reservation). The Federal Judge Kornmann comments came from the fact most of his federal cases came from the Indian Reservation in South Dakota. 

For these reasons above the cmrent Court Appointed Attorneys through the federal courts must be willing to strive forward at their best in the interest of their clients who are already facing harsh prison sentence(s) by and through the current sentencing guidelines in place in federal courts. 

VA Willlom KiDdie, Prap 
Rosebud Sioux l'rlbe 

11 Legion Aven .. e 
Phone: 603.747-2381 

P.O. Box430 
Fax: 

Rosebud, SD 5757()..()430 
E-mail: 
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ROSEBUD SIOUX TlUB£ 

October 31, 1001 

United States SentenciDK Commission 
ODe Columbns Circle NE Suite l-SOO 
South Lobby 
Washington, DC lOOOl.aool 

Attention: Pnblic Affairs Comm.iasion 

To improve the operations or the federal guidelines and to couider an Vdble 
method.J in the areas that uve a significant Native American Indian population. 
My foremost immediate coneerm lie in the following: 

INT£RPRIITERS 
The federal courts must allow an interpreter to be available at all times. The majority of the court appearances in federal court here in the state of South Dakota are Native American Indians by a population ratio figure. The majority of our Native Americans do 
DQt have education and sometimes do not tmderstand federal charges that are being read to them let alone know the procedures available for them . 

A non-Indian in federal court has a difficult time when such charges are read to him .and he speaks that same language every day in life, from the time of his birth yet, he has a bard time understanding. 

Our Native American poople always speak their Sioux language at home, sociaJ gatherings and elsewhere, so to try to comprehend thoroughly the federal charges initiated against him is usually a devastating experience for that person charged 

An interpreter may help the defendant understand the charges clearly so a proper defense can be initiated for the trial should there be one. An interpreter's presence will show the federal court' s initiation of fair play extended even to those who may seem semi-illiterate. The availability of an interpreter would be essential and a vital part of the federal court operations. 

William Kiadle, President 
Rosebud Sioux Tribe 

11 Legion Avenue 
Phone: 605-747-2381 

P.O. Box.430 
Fax: 605-?f1·2'1M 

Rosebud, SD 
E-mail: rslakota 'ii·gwtc.net 
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ROSHBUD SIOUX TRIB!. 

Odober 31, 2001 

United States Sentencing Commission 
One Columbus C'rcle NE Suite l-!SOO 
Soatla Lobby 
WashiD1ton, DC 20002-8022 

Attention: Public Affain Commission 

PAGE 84 

To improve the operatiom of the federal guidelines and to consider all viable 
methods In the areas that have a slgujfieant Native American population. My, foremost concerns lie In tbe foJlowiDg: 

F£D£RAL JUD6£/DISCR£TIONAR'i S£NTENCIN6 
The strict sentencing guidelines calls for a federal judge to remain within these guidelines, thus. the discretionary source of a federal judge is no longer viable in sentencing when mitigating circumstances do surface when sentencing a defendant 

We asswned the strict sentencing guidelines arose because of the organized crime • activities and other related troublesome groups here in the United States and not so much for individual offense(s), such as that of the Native American Indians here in U.S. we may be wrong. 

Sincerely, 

Rosebud Sioux Tribe 

11 Legion Avenue 
Phone: 605-747 .. 2.381 

P.O. Box 430 
Fax: 

Rosebud, SD 5757()..000 
E-mail: rsla koht!'U':gwtc.nrt 
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Spokane Tribe of Indians 
P.O. Box I 00 • Wellpinit, WA 99040 • (509) 258-4581 • Fax 258-9243 

CENTURY OF SURVIVAL 
188 1 - 1981 

October 29, 2001 

United States Sentencing Commission 
Attn: Public Affairs 
One Columbus Circle, NE., 
Suite 2-500 South Lobby 
Washington, DC 30003-8002 

Dear Ms. Murphy: 

The Spokane Tribe oflndians agrees that the Sentencing Commission should form an ad 
hoc advisory group to study the impact of the federal sentencing guidelines on Native Americans. 
Because of our unique status and the general trust obligation of all agencies of the United States 
in relation to Native American people, the sentencing guidelines should be given careful scrutiny 
under the highest of standards. 

The composition of this group should be comprised of the people directly affected: Indian 
people. Efforts should be made to solicit applications for members from organizations such as 
the National Council of American Indians (NCAI) along with its regional sub-organizations, and 
the Native American Rights Fund (NARF). 

Sincerely, 
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Addendum to Summaries of Responses to 
Request for Public Comment 

(Federal Register, Vol. 66, No. 182, Sept. 19, 2001) 

I. Issues Related to the Organizational Guidelines 

Cingular Wireless 
Carol L. Tacker 
Atlanta, Georgia 30342 

Cingular believes that the organizational guidelines have had an enormous influence on the 
development, shape, and scope of corporate compliance programs and it supports the creation of 
an advisory group to review their impact and make recommendations. Cingular suggests that the 
group include experts on ethics and compliance, including corporate officers, and members of the 
bar who represent corporations in criminal matters. The advisory group should review the other 
legal and regulatory initiatives that impact the development of corporate compliance programs, 
such as regulatory compliance guidance, voluntary disclosure programs, self-audit and source 
privilege issues, False Claims Act proceedings, corporate integrity agreements and other 
enforcement activity . 

NYSE 
Frank Z. Ashen, Executive Vice President 
New York, New York 10005 

Mr. Ashen, a member of the Board ofDirectors of the Ethics Officer Association, commends the 
Commission on its plan to form an ad hoc advisory group on the organizational guidelines. He 
suggests that the group include business ethics practitioners and that the group be given 
sufficient time to conduct a thorough review of the broadest scope. 

Health Care Compliance Association 
Roy Snell, CEO 
Plymouth, Minnesota 55446 

HCCA would be interested in discussing which of its constituent members would be best suited 
to participate in the advisory group . 

Addendum Page I 



• 

• 

• 

Center for Ethical Business Cultures 
Ron James, President and CEO 
Minneapolis, Missesota 55403-2005 

Mr. James supports the formation of an advisory group to review the organizational guidelines. 
He thinks that the analysis should be made from several perspectives: (1) comparing the intent of 
the guidelines with their actual impact; (2) determining whether external factors in the business 
environment impact the effectiveness of the guidelines; and, (3) examine actual applications of 
the guidelines to aid practitioners in improving their ethics and compliance programs. 

Membership should be balanced and should represent a cross-section of corporate practicioners, 
academic ethicists, business ethicists, and representatives of the Sentencing Commission. 

Compaq 
Robert T. Spencer, Jr., Director of Office Business Practices and Chief Privacy Officer 
Houston, Texas 77070 

Compaq supports the formation of the ad hoc advisory group on the organizational guidelines 
and recommends that the Ethics Officers Association be invited to participate. Compaq stresses 
the importance of the organizational guidelines and indicates that it has relied on them in the 
development of communication, training, marketing, and case management programs. It asks 
that the Commission take all proposal into careful consideration . 

Addendum Page 2 
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II . Issues Related to the Impact of Federal Sentencing Guidelines on Native Americans 
in Indian Country 

The Honorable Charles B. Kornman 
United States District Judge 
Aberdeen, South Dakota 57402 

Judge Korrunan supports the formation of an ad hoc advisory group to address federal sentencing 
issues for Native Americans in Indian Country. He suggests that the group be comprised of 
individuals who are familiar with the sentencing guidelines and how they work. Judge Komman 
refers the Commission to an article that he authored for the September/October 2000 issue of the 
Federal Sentencing Reporter entitled Injustices: Applying the Sentencing Guidelines and Other 
Federal Mandates in Indian Country. A copy of the article is attached. 

United States Commission on Civil Rights 
Elsie Meeks, Commissioner 
Washington, DC 20425 

Ms. Meeks supports the formation of an ad hoc advisory group to review the impact ofthe 
Sentencing Guidelines in Indian country. She believes that the federal sentencing structure as 
applied to Indians on Indian reservations neither deters crime nor rehabilitates offenders. 
Because Indian defendants are sentenced in federal court for offenses that would normally be 
heard in a local forum, Indian defendants receive longer sentences than non-Indian defendants 
convicted of similar offenses. Such inequities, real and perceived, breed resentment and distrust 
of the system. 

Ms. Meeks recommends that the advisory group scope be determined after more is known about 
what data exists and what data is still needed. She recommends that an inter-jurisdictional study 
be conducted to determine the extent to which Indians are disparately impacted by federal 
sentencing. The group must analyze options available to address concerns about the that impact, 
such as: 

• Deferring more criminal cases to tribal courts; 
• Increased discretion for judges to take into account the extraordinary conditions 

that exist in Indian Country; and 
• Tribal "opt-in" clauses in crime legislation. 

The article The Unique Circumstances of Native American Juveniles Under Federal Supervision 
was included for the Commission's review. 

Ms. Meeks recommends that the membership of the advisory group include recognized experts 
on the Guidelines, academicians, federal judges, prosecutors, and public defenders, private 
defense attorneys, and representatives from the Native American Community. Ms. Meeks would 
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be willing to serve on the advisory group. She also recommends a number of qualified 
individuals that she feels would be an asset to the advisory group including: the Honorable 
William Canby, Jr. (91h Circuit Court of Appeals), Kevin Gover (Former Assistant Secretary for 
Indian Affairs), Jon Sands (Arizona Federal Public Defender), Michael Tonry (law professor), 
the Honorable Charles Konunan (District for South Dakota), Bob Van Norman (Federal Public 
Defender, District of South Dakota), Terry Pechota (Former US Attorney), Frank Pommersheim 
(USD law professor), Patrick Duffy (attorney), and Bruce Ellingson (attorney). 

Dakota Plains Legal Services 
Brad Peterson 
Fort Yates, North Dakota 58538 

Mr. Peterson serves as the managing attorney on the Standing Rock Sioux Indian Reservation for 
one of the legal service programs in South Dakota. He took part in the training in Pierre, South 
Dakota and would like to be included in the advisory group. 

Forest County Potawatomi Community 
Harold Gus Frank, Chairman 
Crandon, Wisconsin 54520 

The Forest Country Potawatomi supports the formation of the ad hoc advisory group as an initial 
step and suggests the formation of a more permanent group that would review any implemented 
changes. The membership of the group should include tribal members with an expertise in the 
impact of the Guidelines on Tribal communities, scholars who have studied the rates of 
incarceration ofNative Americans, and representatives from civil rights groups, DOJ, and federal 
prosecutors. The group should have clear and broad authority. 

Greenville Rancheria 
Robert Bare, Administrator 
Greenville, California 95947 

Greenville Rancheria supports the formation of the advisory group. They are interested in 
obtaining any letters available from the Commission and would like to be informed of 
developments in this area . 
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>\ c i n g u I a 
WIRELESS 

. rol L. Ta cker • Vice Preside nt, Ass is tant Genera l Counse l & Corporate Secretary • phone 404 .236 .6030 • lax 404 .236 .6035 

November 5, 2001 

United States Sentencing Commission 
One Columbus Circle NE 
Suite 2-500, South Lobby 
Washington, DC 20002 
A TT: Public Affairs 

RE: Formation of Advisory Group on Organizational Guidelines 

In response to your request for comment on the possible formation of an ad hoc advisory 
group on the organizational guidelines, Cingular Wireless hereby files these comments 
for your consideration. 

Cingular believes the organizational sentencing guidelines have had an enormous 
influence on the development, shape and scope of compliance programs in many 
companies. This impact goes beyond the relatively limited number of organizational 
sentencing cases that come before the courts each year. But instead, is revealed in the 
increasing numbers of companies that have joined organizations such as the Ethics 
Officer's Association, desiring to benchmark their compliance programs. Now is an 
appropriate time, ten years after the organizational guidelines were implemented in 1991, 
to review their application and make recommendations for improvement. 

An advisory group is an excellent vehicle for undertaking this review and providing the 
Commission with the most comprehensive information and recommendations. As the 
Commission realizes, this effort will take some time, if done properly and thus the 
advisory group should be given sufficient time to conduct a careful, thoughtful and 
extensive review of the broad impact the organization guidelines have had on companies, 
including the possible reforms to improve them. 

This group should include ethics and compliance officers and other experts on ethics and 
compliance, in addition to members of the bar who represent corporations in criminal 
matters. Ethics and compliance officers can: describe the impact the organizational 
guidelines and each of the seven elements has had on their organization, address the 
strengths and weaknesses of the guidelines as written and also detail other legal and 
regulatory developments which may make it more difficult to establish and maintain the 
"effective" compliance program contemplated by the guidelines. 

Cin g ular Wir e l e ss • 5565 Glenridge Connec t o r • Sui t e 1200 • A t lanta , GA 30342 



The advisory group should, consistent with the Commission's legal authority, have the 
ability and time to review these other legal and regulatory initiatives, such as regulatory 
comp1iance guidance, voluntary disclosure programs, self-audit and source privilege 
issues, False Claims Act proceedings, corporate integrity agreements and other 
enforcement activity. These initiatives may also offer helpful suggestions for 
improvement in the guidelines themselves. 

If you have any questions regarding our comments. please call Carol Tacker. Compliance 
Officer on 404-236-6030 or Kathy Reluner, Executive Director - Ethics and Compliance 
on 314-835-2519. 

ol Tacker 
Compliance Officer- Cingular Wireless 

• 

• 



Frank ·z_ Ashen 

f..xc(ut rvt \'rrt' Prrntlr.·nt 
Nc'" Yoo Stod .. Exd>angc, Inc . 
11 Wall 
New York. NY 10005 

• INYSE 

tel: 211.6s6.n n 
fu: 212.656.8116 
fashcn@nys<.com 
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November 5, 2001 

United States Sentencing Commission 
One Columbus Circle NE 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Attention: Public Affairs 

Dear Sir or Madam: 

As a member of the Board of Directors of the Ethics Officer Association (EOA), I 
write to commend the Commission on its plan to establish an advisory group to 
review the organization sentencing guidelines. The guidelines have provided an 
effective road map for ethics and compliance officers to develop meaningful 
programs. 

I urge the Commission to include business ethics practitioners, including 
representatives from the EOA, in the advisory group and that the group be 
provided with sufficient time to conduct a thorough review, of the broadest scope, 
prior to making its recommendations to the Commission. 

Sincerely, 



FAX NO. 7815934924 

HEALTH CARE COrvfPLIANCE 
ASSOCIATION 

Nov. 16 2001 06 : 01PM P2 

18105 46• Avenue Nonh • Plymouth. MN 55446 • Tel: 763/47&4490 • emat1: pmell@hcca-jnfo.org 

November 16.2001 

Mr. Michael Coutland¢r 
Public Affairs Offica 
United States Sc:ntc:noin' Commission 
Columbus Circle, NE., Suite South Lobby 

DC 20002·5002 
Fax: 2021502-4699 

DeAr: Mr. Courlander. 

I am responding to your call for members to portio !pate in the a4 hoe group lhe US Sentencing 
Commissions 8-Secteco!.ot ofOrganlzattons. I am th¢ Chief Exec\ltlve Oftioer of 
the Health Care Complionoe .AS3ooiation (HCCA), which has 3000 individual All of our 
members are professionals. HCCA's mission 1s 10 assllt the health care 1o.dust1y tn 
implcmc:uting compliaoco proarazns. OUr board members are from J)romlnent orpalzations 
such as University of Pennsylvania, Mayo Foundation, RCA Healtheart. end TAP J>haonaceuticals (see 
attached). Our Board representation also comes from outside &roups cuch as the Offioe of !nspector 
Oeoeta1 (010) and the U.S. Treasury. 

w c have conducted several joiat rcnmdtAblo JDCCtill&s between the health care iod.U!UY and the ora on 
subjects such as the PhysiciAn Coznplianco and Corpontte Agreements. Wo have 
oon.du<:tcd do2=1s of conferences and on tho Seven Elements of corporato tomplla.nce as 
li.stcd in the USSC Ouldellnes. Wo have publlsbod books, CDs, audio-tapes. vidootapcs aod a 
newslett8r oo compliance mattcn. We have also developed a certification programs for compliance 
professionals. 

We MVC rcceat1y swtcd to caunine of oompllanee program dfectivealeSS. Paula 'Deilo has 
particlpatcd in these discussioas and sovttal of our Officers met with Judee Murphy Jnd John Steer in 
Minneapolis. May Didier has attended sev«al of our meetings. 

We woul.d. with you, which of would be best luited to · 
participate in your ad hoc group. Should you need a Cba1r of tho group 1 would sugeest Greg Warner who, 
as of Januazy 1. 2002. wt11 be our Immediate Past President and is tho Compliance Officer for tho Mayo 
Fou.odatlon. Mayo is a c:ommittee-nm organi2:atioo and Greg hAs 20 experience working with 
oommi«ces. Ch.alriPg a sroup of diverse participants can be challengms and be would be an asset to )'OU. 1f 
you lire 1ooJciua for a general member we have many Individuals who could be consfdeTed and would 

constituency welL 

Roy Snell 
CEOlJCCA 
18105 46• Ave. N. 
Plymouth, MN 55446 
763 478-4490 

• 

• 
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HCCA 2001 Leadership Directory, 

- OFfiCERS 

Greg Warner 
Presidellt 
Director for Compliance 
Mayo Clinic 
Rochester, Minnesota 55905 
Worl< Phone: 507-284-9029 
Work Fax: S07-26Q-4743 
Email: wmer@mayo.edu 

SbCf}'l Vacca CHC 
Vice President 
Director, Nanonal Health Care Compliance Practice 
Deloltt& & Touche 
sacremento, CA 95814-4424 

Phone: 91649g...7156 
WOIXFax: 916-44+7963 
Email: svaca@dttus.com 

Michael He..ley, Esq. CHC 
S.C:OJH! VIce President 
VP, Cotpora1'e CMnpliance & Legal 
Cafbolio Health Ea.st 
'Newtowu 'PA 19073--3277 
Phot1e: 610..355-2047 
Fax: 610-3SS.20SO 
Email: ore 
. 

-=sCHC 
Director Comp1iaoee 
Hillcrest Health System 

• 

Waoo,TX 76710 
Work Pboae; 254-202-8620 
Work Fax: 2.54-202-4698 
Email: 

Rev. 11/16/01 

Murtha 
Treasurer 
Chief Audit & Compliance Officer 
Children's Hospital ofPhilad.elpbia 
Worlc Phone: 215-590-9156 
Worlc Fax: 215-590-6886 
Bmail: rourtba@email.chop.edy. 

Debbie Troldus CHC 
lmmi!(Jlate Put President 

PricewaterltouscCoopen; 
Louisville, KY 40202 
Wort. Number: 502·585-7723 
Work Fax- 502·585·7875 
Email: debbte.troklus@us.pwcgJobal.com 

HCCA COUNSEL 
Tom Suddath 
Monteomery, McCn.cken. & Rhoads, LLP 
Philadelphia, Pennsylvania 19108 
Phone: 215·772-7459 
Fax: 215·772-7620 
Email: ti\ldda!b@mmw.com 

CgQIEXECUTIVE DIRECTOR 
Roy Sadl CRC 
HCCA 
1211 Locust Street 
Phlladelphi. PA 19107 
Phono: 21S-S45-3334 
Fax: 215-545-*107 
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HCCA CENF.RAL BOARD MEMB:ERS 

Eileen T. Boyd 
Managing Director, Forensic & Litigation Services 
KPMG 
Washington. DC 20036 
Work Phone: 202-533-6134 
Work Pax: 202-.533-8560 
Email: etboy4@kpmg.com 

Paul Flanagan 
Eiseohower Medical Center 
Rancho Mirage, CA 91270 
Phone: 760·773-4542 
Fax: 760-773-4297 
Er:nail.: pflanagap@emc.org 

OdeU Guyton 
Corporate Compliance Officer 
University ofPennsylvmtia 
Audit&Compliance 
Philadelphia, PA 19104-3106 
Work Phone: 215-.573-4806 
Email: GUYTON@POBOX.UfENN.EDU 

Yicldc McConnick 
ln1egtity Officer 
UniledHealth Group 
Minnetonka, MN SS343 
WotkPhone: 952.936.1967 
WOtk Pax: 952.935.1471 
EmaD.: viclde _l_mccormlcl<@uhc.com 

Lewis Morris 
Assistant Inspeetor Gene:al for Legal AffiUrs 
US Department ofHealth and Human Services, 
Washfngton, DC . 
Work Phone: 202-619-2078 
Work Fax: 202-401·3197 
Email; 

GregMmer 
MlJler, Alfano & Raspanti, PC 
Philadelphia, Fennsy1vania 19103 
WOtkPhone: 21.5-988-1437 
Work Fax: 21$.981-0082 
'Small: gD1!1@mar-Jnw.com 

Tecaa Mullett Ressel 
Deputy Assistant Sectetacy 
Depar1ment of the 1Teasury 
Washington, DC 20005 
Work Phone 202-622-2400 
Worl< Fax 801-749-8645 
email mullett@erols.com 
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Jcfl'rey Oak, PhD 
Compliance and Business Integrity Officer 
Veterans Health Administrntion 
Washington DC 20420 
Worlc Phone: 202-273·5662 
Work .fax: 202-273-6025 

Daniel Roach 
VP and Corporate Compliance Officer 
Catholic Healthcare West 
San Francisco, CA 94111 
Work Phone: 415-438-5579 
Worl< Fax: 415·591-2324 
Email: droach@cb.w.edu 

Joe Russo 
Russo & Russo 
Bethlehem. Pennsylvania 18018 
Pb011e: 610-882-2200 
Fax: 610-882·3755 
Email: jrusso@enter .net 

Brent Saunders 
Immediate Yut 'Presideat 
Dlrc:ctor 
PricewaterhouseCoopers 
Bethesda. MD 20814 
Work Phone: 202-822-4089 
Wod.:Fax: 202-822-5636 
Emafl: brenton.saunders@us.pwcgloba1.eom 

W11Iiam Truett 
National Compliance Dir'Cctor 
Bmst&Young 
A!lanln, GA 30308 
Wed. Phone: 404-817-5660 
Work Fax: 404-817-4344 
.l3mall: 

Steve Ylncze, CHC 
. l>resldent &. CEO 

Vinczc & Frazer. LLC 
Montgome)')', AL 36106 

Fax; 334-240-0996 
£mall: vioftw@mind!:prins.com 

AJanYuspeh 
Sr. Vice President Ethics & Compliance 
HCA. The Healthcare Company 
Nashville, Tenne.s..-.ee 37202 
Phone: 61 5·344-1 OOS 
Fax: 615-344- 1045 
EmaO: 
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Diana E Murphy. Chatr 

UNITLD STATLS SENTLNCING COMMISSION 
ONLCOLUMBUSCIRCLL, N.l. 

SUIT[ 2-500, SOUTIII OJJBY 
WASIIINGTON, D.C. 20002 8002 

(202) 502-4500 
FAX (202) 502-4699 

December 28, 200 I 

MEMORANDUM TO COMl\HSSIONERS 

FROJ\1: 

RE: 

Ruben Castillo 
Sterling Johnson. Jr. 
Joe Kendall 
Michael O'Neill 
Wi lliam Sessions 
John R. Steer 

John Elwood 
Edward Reilly 

Diana Murphy J -
Ja nuary 2 Telephone Conference on Formation of the Organizational Guidelines 
Ad Hoc Advisory Group 

Enclosed are some background materials which may help to stimulate your thinki ng. The 
purpose of the ca ll is generate ideas and discussion about bow best to constitute the group. 
During the call we will be gathering ideas, with the goal to make decisions at the January 
Commission meeting. 



(See anached question sheet.) 

I. Discussion of: 

Mission 

Duration 

Makeup of group 

2. ominations for membership 

Back2round l\Jaterials 

White notebook with public comment (already distributed) 
Addendum to public comment (distributed with January meeting materials) 
List of individuals mentioned as possible members 
Responses to Federal Register notice 



DISCUSSlON QUESTIONS 

I. What should the scope of the ad hoc ad,·isory group 's work be? 

Based on Commission statement in the Federal Register soliciting comment? 

Consider viable methods to improve the operation of the organizational 
guidelines by identifying problems and developing proposals on the 
guidelines for Commission consideration. 

Recognize the beneficial effect that the generality and simplicity of the seven 
principles have had?? 

2. What should the duration of the ad hoc advisory group be? 

18 months? 

3. How many members should the ad hoc group have? 

15? 

4. Which constituencies need to be represented? 

Prosecutors/DOl 
Attorneys in private practice 
Corporate counsel (both large and smal l businesses) 
Industries-defense, health care, securities 
Compliance professionals, ethics officers, and scholars in the field 

5. W hat kinds of experience or personal attributes should members have? 

Experience applying the guidelines in a criminal setting 
Experience creatiJ1g compliance programs 
Industriousness 
Good judgment 
Abi lity to listen to others/consider other points of view 
Not too many from any one constituency 

2 



1\IENTIONED AS POSSIBLE l\IEI\ IBERS 

Corporate Counsel/Industry 

Jane Adams Nanglc0 " / -Richard J . Bednar, Esq.0 

Senior Counse l, Crowel l & Moring, LLP 
1\ational Coord inator 
Defense Industry Initiative of 
Business Ethics and Conduct 

Keith T. Darcy 0 

Executive Vice Pres ident 
Director of Profess ional Services 
IBJ Whitehall Bank & Trust Company 

Paul Gardephet 
Deputy General Counsel, Time Inc. 
ex-AUSA and chief of appeals, SDI\TY 

Corporate Compliance Officer 
Fom1er General Counsel 
St. Josepb 's/Candler llea lth System 
Developed hospital compliance progra 
to 

Steve Zipperstein t 
Deputy General Counse l, Verizon 
ex-First Ass' t USA, COCA 
ex-aide to AG Barr 

pnor 

Compliance Professionals 

Scott Charneyt 
Price Waterhouse 
ex-chief. DOJ Computer Crime Section 

Ron James0
• . / 

President & CEO 
Center for E thi cal Business Cultures 
Former corporate executive 

Lisa Kucat• 
Director of Corporate Compliance 
Hol land & Knight Consulting 
ex-probation officer, SOFia 

Neil Getnickt 
Getnick & Getn ick 
fo rmer ADA 
cou1t-appointed monito r in many cases 

J oseph E. Murphy, Esq.0 

Partner. Compliance ystem Legal Group 
Co-Coordinator 
Coalition for Ethics and Compliance InitiatiYes 

Dr. Edward S. Petry 0 

Executive Director 
Ethics Offi cer Association 

The Honorable Stephen D. Potts, Esq.0 / 

Interim President 
Ethics Resource Center Fellows Program 

Roy Snell, CHC 0 

Executive Director 
Health Care Compliance Association 

\ Vinthrop M. Swenson, Esq.0 • 

Partner, Compliance Systems Legal Group 
Co-Coordinator 
Coalition for Ethics and Compliance Initiatives 



Federal Prosecutors 

Leslie CaldweW 
Criminal Chief 
US Attorney 's Office 

orthern District of CA 

\ l\lichael Horowitzt 
\ Criminal Division 
j U.S. Department of Justice 

Rob Khuzamit 
Chief of Securities Fraud Cnit 
US Attorney's Office 
Southern District ofNY 

l\Iiriam Krinskyt 
Chief of Appeals 
US Attorney's Office 
Central District of CA 

Sally Yatest 
Chief of Fraud Section 
US Attorney 's Office 
Northern District of GA 

Attornevs in Private Practice 

Zachary Cartert 
Dorsey & Whitney 
ex-US Magistrate Judge and ex-United States 
Attorney, ED:N'Y 

Kimberly Dunner 
Sidley & Austin 
ex-LA AUSA 
former chief of LA major fraud section and 
prosecuted corporate crime 

Gary Grindlert 
King & Spalding 
ex-Principal Deputy to DAG Holder 
ex-AUSA MDGA and SONY 

E ric Holdert 
Covington & Burling 
ex-Deputy AG 
issued Principles of Corporate Prosecution 
while Deputy AG 

T homas E. Holliday, Esq .O 
Gibson, Dunn & Crutcher LLP -----
Todd J onest 
Robins, Kaplan. Miller & C1resi L.L.P. 
cx-Minn. United States Attorney. former chai r 
of Attorney General's Ad,·isory Cmte 

Joe Savaget 
Testa, Hurwitz & Thibeault 
ex-Boston AUSA and ch ief of corruption 
section 

Mary Spearingt 
Baker Botts 
ex-AUSA EDPA 
ex-chief Criminal Di,·ision 's Fraud Section) 

Gary Spratling, Esq.0 

Partner, Gibson, Dunn & Crutcher LLP 

Larry Urgensont 
Kirkland & Ellis 
ex-AUSA EDNY 
ex-chief Criminal Division's Fraud Section 

Gregory J. \Vallance, Esq.0 

Member, Kaye Scholer, LLP 

Andrea Likwornik Weisst 
Levi, Lubarsky & Feigenbaum 
ex-SDNY AUSA 
ex chief of SO Y major fraud section 
prosecuted corporate crime, including Con 
Edison 
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Academics ·who Have \\1ritten on the Guidelines 

Cindy R. Alexandert• 
Economic Analysis Group. Antitrust Division 
U.S. Depanment of Justice 

Jennifer Arlent 
Professor Law and Business 
University of Southern Ca li fornia 

Jayne Barnardt• 
Professor of Law 
William and Mary School ofLaw 

Pamela Bucyt 
Professor of Law 
University of Alabama School ofLaw 

Mark Cohent• 
Professor of Management 
Vanderbilt University 

Thomas Donaldsont 
Professor of Legal Studies 
University ofPennsylvania 

(? Paul Fiorelli, Esq.0 t 
Professor of Business Law and Ethics 
Xavier Unitversity 

Ron Goldstockt 
Lecturer, Columbia Law School 
former chair, ABA criminal justice section 
former head of NY Organized Crime Task 
Force 

\:L.l ... "'" ,Q 

0 Suggested by Chair Murphy 
0 Suggested by Vice Chair Steer/Paula Desio 
t Suggested by Michael Horowitz 

(&Richard Grunert• 
Professor of La'v\' 
Whittier Law School 

WilliamS. Laufert 
Associate Professor of Legal Sntdies 
University of Pennsyh·ania 

' ) Julie O'Sullivant 
Georgetown Law Professor 
ex-AUSA SDNY 
gave presentation at 1995 USSC symposium 
on corporate crime 

Lynn Sharpe Painet 
Professor of Business Administration 
Harvard Graduate School of Business 

Joseph Petrickt 
Professor of Management 
Wright State University 

Linda Klebe Trevinot• 
Professor of Organizational Behavior and 
Chair of the Department of Management and 
Organization 
Pennsylvania State University 

Ian Weinsteint 
Fordham Law School 
ex-Ass't Public Defender, SDNY 

Patricia Werhanet 
Professor of Business Ethics 
University of Virginia 

i From literatu re review by Mark Allenbaugh (at request of Murphy) 
• Submitted suggestions regarding scope of group's work in response to Federal Register notice 



RESPONSES TO R£Qt.;EST FOR PCBLIC COl\Jl\IENT 

Specific Re2ardin2 the Scope of the G roup 's Work 

Cindy R. Alexander, Ph.D. 
U.S. Department of Justice 
Antitmst DiYision 

Jayne \V. Barnard 
Will iam & Mary School of Law 

Barry Boss & Jim Felman 
Practitioners ' Advisory Group 

J ay Cohen 
Coalition for Ethics and 
Compliance Issues 

Mark A. Cohen 
Vanderbilt University, 
Owen Graduate School of 
Management 

E. Scott Gilbert 
General Electric Company 

Richard Gruner 
Whittier Law School 

Examine how the guidelines' treatment of compliance 
programs and the presence of these programs affect 
the incentives of indi\·iduals within corporations to 
comply. 

Comment on any aspect of the organizational guidelines. 
Discuss a '·safe harbor" provision. 
The group should not look at broadening the guidel ines to 

include programs aimed general ly at "ethical" 
behavior. 

t-.lission should not be radical change to seven criteria. 
Re\·iew seven criteria for improvement &/or clarification 

(example = 8A 1.2, n.3(k)(3)). 
E\·aluate whether fine ranges & culpability score values 

need adjustment (example = 8C2.5(g)). 

Carefully review provisions detai ling the credit defendants 
can rccei\·e for compliance programs. including 
related provisions regarding cooperation and 
\'Oiuntary disclosure of wrongdoing. 

Review should include relevant legal and regulatory 
developments outside of the sentencing context. 

Consider crimes not covered and begin fi lling in those 
holes, if appropriate. 

Consider what data to collect on organizations sentenced 
under the guidelines (data not currently collected). 

The group should not be charged with making major 
changes in the definition of an effective compliance 
program. 

Study past sentencing to evaluate present guidelines. 
Srudy experience with innovative sentences, especially 

proper scope of organizational probation. 
Dc,·clop standards for effecti\·c compliance programs. 
Look at OOJ corporate amnesty standards with respect to 

sentence reductions lor self-reporting and 
cooperation. 



Charles L. Howard 
Shipman & Goodwin 

Ron James 
Center for Ethical Business 
Cultures 

Kenneth \V. Johnson 
Ethics and Policy Integration 
Center 

Lisa A. Kuca 
Holland & Knight LLP 
David F. Axelrod 
Vorys, Sater, Seymour. 
and Pease LLP 

Jane Adams )/angle 
St. Joseph 's/Candler 
Health Systems 

Robert Olson, PhD, l\l PH 
Alliance for Health Care 
Integrity 

Eric Pressler 
PG&E Corporation 

Concentrate on business ethics & compliance issues. 
Arti cu late criteria for a presumptive "safe harbor." 

Compare the intent of the guidelines with actual impact. 
Analyze changing business environment for impact on 

the effectiveness of the guidelines. 
Examine themes from real occurrences to aid practitioners 

in improving compliance programs. 

Endorses issues raised by Ethics Resource Center, CECI 
& Mr. Charles Howard (provide a more robust 
framework for compliance programs). 

Address applicability to Tribal Governments. 
Address designing & implementing effective compliance 

programs for micro/small to medium businesses. 

Consider whether and how to amend the criteria for an 
effective compliance program to proYide more 
guidance regarding what constitutes such a 
program. 

ReYiew extending the guidelines to cover ethical business 
practices. 

Consider the impact of sanctions on tax-exempt 
organizations. 

Consider establishing standards and/or defining what 
constitutes an effective compliance program. 

Evaluate whether early concerns about including 
environmental cases in general provisions of 
Chapter 8 are still merited. 

Address industry wide issues. such as efficiency & 
effectiveness of existing compliance programs; best 
practices in implementing & evaluating such 
programs; background & training of staff; and 
policies related to investigation & enforcement of 
legal & ethical violations. 

Discuss the operation & impact of the guidelines in the 
corporate environment. 

Explore ho\\" guidelines could promote a more consistent 
approach to compliance between and across 
industries & ho\\" they cou ld imprO\"C 
management in corporations with prog rams. 



Winthrop M. Swenson 
Compliance Systems Legal Group 
Coalition for Ethics and 
Compliance Issues 

Carol L. Tacker 
Cingular Wireless 

Linda K. Trevino 
Professor of Organizational 
Behavior, Pennsylvania State 
University 

Primary focus should be credit for compliance programs. 
Examine broader legal & enforcement enviromnent in 

which these provisions operate (because it is 
inimical to goal of promoting effective compliance 
programs). 

Propose either dialogue with other agencies or legislation. 

Address the legal & regulatory developments that may 
make it more difficult to establish & maintain the 
effective compliance program contemplated by the 
guidelines. 

Focus on informal organizational characteristics such as 
executive & supervisory commitment to ethics, 
perceived fair treatment by employees, & 
management follow through when ethics problems 
are brought to its attention. 

General Statements of Interest Onlv 

Jerome Adams, Shell Oil Company; Jennifer ArJ,en, Yale Lavv School; Frank Z. Ashen, 
NYSE, Inc.; Richard J. Bednar , Defense Industry Initiative; Keith T. Darcy, IBJ Whitehall 
Financial Group; Paul F iorelli , Xavier University. Professor of Legal Studies, Director of Xavier 
Center for Business Ethics and Social Responsibility; Nancy McCready Higgins, Lockheed 
Martin Corporation; \V. M ichael Hoffman, Bentley College, Center for Business Ethics; 
Edward S. Petry, Ph.D., Ethics Officer Association; Roy Snell, Health Care Compliance 
Association; Robert T. Spencer, Jr., Compaq Computer Corporation. 

Statement Opposine 

David T. Buente, Sidley Austin Brown & Wood, American Chemistry Council, General Electric 
Company 
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Judge Diana E. Murphy 
United State Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Judge Murphy: 

November 6, 2001 

I am writing this letter in follow up to the United States Sentencing Commission's 

requested comment on formation of an ad hoc advisory group pertaining to Chapter Eight 

of the Sentencing of Organizations. 

Upon reviewing Chapter Eight and the supporting Chapters of the Federal Sentencing 

Guidelines, I support the concept of forming an advisory group to explore possible 

revision of the guidelines. 

It has been ten years since the guidelines were first promulgated. During this ten-year 

penod, a sufficient number of real experiences have occurred that provide a means for 

exploring the impact of the guidelines from several perspectives. First, a comparison of the 

intent of the guidelines with d1e actual impact could be made. Ir is important to continually 

assess whether the intent of the guidelines is having the desired outcomes. Secondly, an 

analysis of the changing business environment could be made to determine whether any 

changing external factors impact the guidelines effectiveness. Finally, it is useful to examine 

themes from real occurrences that provide greater clarity and aid practitioners in improving 

their ethics and compliance programs. 

Questions p ertaining to membership of the advisory group need to be pondered with 

considerable care. It is important to achieve balanced feedback and input. Membership of 

the ad hoc group should favor enlistmen t of a diverse cross section of corporate 
practitioners, academic cciuciscs, iJusiness cthicisn; and representat.ives fro.n <h e:: United 

States Sentencing Commission. While membership should be balanced, considerable care 

should be given to hearing the voices o f corporate practitioners and the United States 

Sentencing Commission, the two groups most knowledgeable of and interactive with the 

organizational guidelines. 

I wish to thank you and the United States Sentencing Commission for providing an 

opportunity for input into tlus matter of great importance. If I can be of furd1er assistance 

in the future please do not hesitate to contact me at theCEBC at 651 -962-4123. 

Ron an s 
President and CEO 



COMPAQ. 

CompaQ Computt•t 
PO &1x 692000 
Houston. TX 11269·2000 

November 1, 2001 

Judge Diana E. Murphy 
Chair, U.S. Sentencing Commission 
% United States Sentencing Commission 
One Columbus Circle, N.E., Suite 2-500 
South Lobby 
Washington, DC 20002-8002 

Murphy: 

20555SH249 
Houston. TX 11010 ?698 
Tel 281-310-0670 

This letter is being written in response to your recent announcement that the 
commission is considering forming an ad hoc advisory group to consider 
development of proposals on the organizational guidelines for the Commission's 
consideration. 

We recommend that you consider contacting the Ethics Officers Association 
(EOA) to seek their official participation on this ad hoc group. You may contact 
them at www.eoa.org. 

The Sentencing Guidelines are very important to us as a business unit within our 
company. We have relied heavily on them for strategic guidance in developing 
our co-mmunication, training, marketing, and case management programs. We 
would kindly ask that you take the proposals offered, including ours, under 
careful consideration and give this matter as much time and diligence as 
necessary. 

We offer our support in any phase of this endeavor going forward. 

Thank you for your consideration. 

Sincerely, 

Compaq Computer Corporation 

Robert T. Spe 
Director, Offic of Business Practices 
Chief Privacy Officer 



MEMORANDUM 

UNITED STATES DISTRICT COURT 

Date: November I , 200 I 
To: United States Sentencing Commission 
Re: Comments on possible ad hoc advisory group 
From: Judge Kornmann 

I endorse and support the formation of an ad hoc advisory group to address federal sentencing 
guidelines issues for Native Americans in Indian Country. I refer you to the article I authored for the 
Federal Sentencing Reporter for September/October 2000 and I enclose a copy. 

The group should include only individuals who are knowledgeable about the sentencing guidelines 
and how they work. General philosophical statements and accusations are of little value, very frankly. I 
am constantly amazed at how little tribal leaders know about the Sentencing Guidelines. They often write 
to me, urging that an Indian defendant who is a tribal member be sentenced to a term of probation, this 
despite the fact that the Guidelines and the case law would absolutely not permit that. I receive the same 
letters from family members and friends of the defendant, again with no information about the Guidelines. 
They write often about factors that are prohibited or at least discouraged. 

Thank you for your continuing intefest in doing something about how unfairly Native Americans in 
• federal court are impacted by the Sentencin Guidelines. 

CHARLES B. KORNMANN 
UNITED STATES DISTRICT JUDGE 
United States Courthouse 
1 02 Fourth Avenue SE, Suite 408 
Aberdeen, SD 57402 



Injustices: Applying the Sentencing Guidelines and 
D Other Federal Mandates in Indian Country 

Ask virtually any United States District Judge presiding 
over cases from Indian Country whether the Federal 
Sentencing Guidelines are fair to Native Americans; a.sk 
virtually any appellate judge dealing with cases from 
Indian Country the same question, and I believe the 
answer would largely be the same: No. Too often are we 
required to impose sentences based on injustice rather 
than justice, and tJ:tis bothers us greatly. · 

Our ancestors f6rced these original residents ofNorth 
America into federal enclaves known a.s reservations, 
leaving them land that wa.s largely undesirable to home-
steaders and others. Surely. I need not recount the list 
ofbroken treaties and f..illures of the federal government 
to keep our promises and meet our oJ>ligations to Native 
Americans -these f..illures continue today. 

It is a misnomer to call handcuffs •guidelines. • If 
sentencing must be placed on federal judges, 
at least the guidelines with regard to Indian Country 
should be structured differently. First. they should 
recognize the tremendous differences that exist between 
Indian Country and the rest of America. For many 
reasons Indian Country is a different world than at?-Y 
other part of this fantastically prosperous nation of ours. 
Second. one must keep in mind .that Congress enacts 
statutes, very likely with little, if any. thought a.s to how 
severely they impact Native Americans. 

I. The Impact of 
Congress in recent years has moved En- from the 
principles of fed.etalism under which our country wa.s 
founded by federalizing a large number of offenses. 
We even have a federal drunk driving law whose title-
•taws of States adopted for areas within Federal · 
jurisdiction"'-is a misnomer. Instead of simply adopting 
by reference the statutory scheme and the maximum 
penalties from the state in which the federal enclave 
lies, so a.s to treat membei-s of the military and Native 
Americans the same a.s others living in that state, 

added very serious penalties. If a Native 
American drives impaired in South Dakota's Indian 
Country. for example, he or she not only receives what 
a similar drunk driver would receive in Sioux Falls 
but the punishment •sh.all include an addition.al term 
of imprisonment of not more than x year, or if serious 
bodily injurY of a is !lOt more than 5 
yeus, or if death of a lllili.or is not more than 
to yeus, and ari additional fine • , • or both, if a minor 
(other than the offender) was in the motor 

· vehicle: when the offense: wa.s committed •.. • Thus, if . 
an impaired Native Ainericm driver in Indian Country 

CHARLES B. 

who otherwise obeys the law is hit by another driver 
who drives through a stop sign and a child in the Native 
American's vehicle is injured or killed. the Native 
American pays the enhanced penalty. Although many 
would seriously question whether Congress should 
address drunk driving in such a manner or perhaps in 

KORNMANN any manner, I do not argue that the penalties a.s such · 
U.S. District Judge, are necessarily out ofline. That is a matter for our 
District of elected representatives to detennine. However, I do 
South Dakota argue strenuously that it is terribly wrong to treat Native 

American impaired drivers more severely than similarly 
impaired drivers in the rest of the United States. 

Let me provide another Congress has 
seen fit to severely punish those who sell drugs from 
"protected locations, • such a.s a •housing facility owned 
by a public housing authority."• The Statute calls for 
twice the maximum punishment authorized by :u 
u.s.c. s 84I(b) and "at twice any term of supeiVised 
release· authorized by 2.1 u.s.c. i 84l(b). In addition. 
a-.fine up to twice the amount authorized by zx U.S'. C. 
S 841(b) xnay be imposed. Except to the extent a greater 
minimum sentence is called for by 2.I U.S.C. S 841(b), 
a person violating this statute •shall be" imprisoned 
for not less than one year. Only if the sale invOlved five 
grams or less of marihuana is the minimum sentence 
not required. . · 

GuidelineS 2D1.2. (a)(x) provides for a two-level 
enhancement for selling chugs from a "protected 
location." This section results from a directive to the 
Sentencing Commission in Section 6454 of the · · 
Anti-Drug Abuse Act of 1988. At least tvio circuits,. 
including the Eghth Circuit in Uniled StallS v. Oppedahl. 
998 F..zd 584 (8th Cir. 199.3), hold that regardless of 
the appliotion or lack of appliotion of a statutory · 
mandatory Ininimum, the guidelineS provision must 
still be applied. In the Eighth Circuit. we are told 
to start with S 2Du if the sale occurred in a protected 
location and then apply the: enhancement under s 2.01.2. ' . ·. .. 

The ration.ale for enhancing the sentences of drug 
de21ers who deal from large: public housing projects run 
by •public housing authorities" in cities .· 
law abiding residents are challenged' daily by chUg · · · · · 
dealers and other aiminals is certainly underStandable ' :: 
and rennins a matter oflegislative decision mak!ng ·. . . . 
However, Congress f.illed to bJce that f?r _ · 

· · the most part. public housing· in Indian . 
is run by Indian Housing Authorities conSists .. : .. 

.,. f.unily dwellings. Why should a wealthy ;_::: · 
mid-levJi&.come person who rents or owns' hi$ or tier ..... " 

.·· ,. , . .. : · v·. · A.lo.:,.·' ,r,. ;. .t,i ::·.;. • 

.-eDERAL SENTENCING REPORTER • VOL. 13, NO. 2 • SEPTEMBER/OCTOBER 2000 71 



2 

own home and sells drugs be subject to significan:ly 
lesser penalties than a Native American oflim.ited means 
who lives in a single f.mtily "public housing" home on 
the reservation and sells drugs from that home? I h.ave 
interpreted 2.1 U.S.C. S 86o and the two-level guideline 
enhancement as not applicable to people who live 
in homes owned by Indian Housing Authorities. A 
"public housing authority'" is a different entity than an 
"Indian Housing Authority.· This is supported by my 
analysis of 25 U.S.C. H 4101 et stq., and the rather · 
extensive statutory scheme in O:iapter 42 dealing with 
"Native American Housing Assistlnce and Self-Deter-
mination.· I looked also at 42 U.S.C. S 1437a(b)(6) 
and the legislative history of removing any reference to 
Indian Housing Authorities in the definition of"public 
housing authority'", this having been accomplished in 
25 U.S.C. S 4101 by an Act of October 26, 1996, effective 
October 1, 1997- I considered also the rule oflenity 
and other statutes. Thus fur, my interpretations have 
not been appealed. • 

II. The Impact of Substance Abuse on Sentencing 
Substa.cce abuse problems are rampant in Indian Coun-
try. Extreme poverty. lack of almost any job opportunities, 
feelings of oppression and discrimination, histories 
of domestic and other abuse, undesirable peer pressures, 
and loss of feelings ofselfworth.all contribute to . 
addictions. Convictions for driving under the influence 
(and similar convictions by whatever name they are 
known) often increase the cri.min.al history categories 
of Native Americans pursuant to application note five 
to S .of.Ax.2. By contrast, those sentenced in state court 
(at least 'in South Dakota) for assaults, thefts and other 
offenses are not generally penalized for past convictions 
of drunk driving because the state judges simply pay 
little, if any. attention to such offenses. I believe that is 
true as well in other states, at least in those without 
sentencing guidelines.. In any event, we are permitted 
no such luxury in Indian Country cases. 

The sentencing guidelines are also especi.ally harsh 
to Native Americans who have resisted arrest. often 
while under the influence of some substance.• A citizen 
in state court for a similar offense would usua.lly be 
sentenced to time served while he or she ·sobered up. • 
In federal court, however, Native AmeriC2DS are often 
charged with impeding, obstructing or resisting a 
federal officer and. upon conviction, routinely go to a 
federal penitentiary as •obstructing or impeding an 
officer- calls for a base offense level of six pursuant to S 2A2.-4(a). The definition of federal officer includes any 
tribal police officer when the tribe has entered into 
a contract with the federal govem.ment which virtually 
every tribe has done. If the defendant had •physical 
contact• with the officer, a enhancement is 
applied. Obviously. all arrests physio.l contact 
between the officer and the person being arrested and 
a defendant who is intoxicated will often touch the 

officer in an improper manner. Thus, for a defendant 
with a criminal history I category who goes to trial and 
is convicted, the sentence range is four to ten months. 
Titis is an excessive sentence when the officer has not • • 
been injured in any way. Putting up with drunks is 
to some extent •part of the territory'" for police officers. 
Therefore, people who res ist arrest while intoxicated 
anywhere else in this country tend not go to prison for 
resisting arrest. regardless of what their past criminal 
history might be. I hasten to add that a Native American 
who actually injures an officer is often charged with 
a different offense, namely assault with a dangerous 
weapon or assault resulting in serious bodily injury. 
The definition of a dangerous weapon includes "shod 
feet•, e.g. someone with tennis shoes. 

Ill. The Need for More Departure Opportunities 
Sentencing judges are largely prohibited from taking 
into account the realities in Indian Country. Under i 5HI.Io we can neither consider race or national origin 
nor the fact that we took away the culture, the language, 
the religion, the la.nd, the buffalo, the pride, and the 
very freedom of Native Americans years ago. It is not 
only Blacks who have suffered greatly in America 
but also Native Americans. 

Also, \IDder S 5HI.u we are prevented from considering 
lack of guidance as a youth and similar circumstances. If 
you could only see the terrible parenting that Article III: 
judges see on so many occasions in Indian Country, • '. this prohibition wou!d not apply here. Why is it not a ·:· · • 
sentencing consideration to look at how the young person 
was raised and what the person was taught or not ' 
taught? How and why should ·the young person be 
sentenced 'without considering that the child's or young 
adult's parents were largely absent and. when present, 
often intoxicated and engaged in domestic violence? 
How could we not know that being raised in such 
an environment would cause the child as'a young adult 
to reap what was sowed by the parents? The age of a 
young defendant who has just emerged or escaped 
from such a home of violence is not ordinarily relevant 
under U.S.S.G. S 5Hu: It should be. 

One might say that such departures should also be 
available to other disadvantaged youth, Perhaps so. 
However, the levels ofhopclessness, lack of employment 
opportunities, alcoholism, drug abuse, domestic violence, 
sexual abuse of women and children, and complete 
lade of parental discipline or even presence are fur worse 
in Indian Country than in any major city ghetto. listen 
to what I hear virtually every week in trials and hearings 
and what I read in the presentence investigation 
reports. The conditions described are simply not on the 
·national radar"; they are not even on the ·raw of 
people living in the states where Indian Country is • found. Few people off the reservations know what is _ _ : ;· happening and what has happened 
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Many young Native Amerio.ns appear at an euly 
age in federal court. Sixty percent of all the juveniles 
(under age r8) prosecuted in federal court in the United 

· States come from the District of South Dakota. Tills is 
an astounding and frightening statistic. It is particularly 
astounding since the federal Bureau of Prisons (BOP) 
neither operates nor owns any facility in this country 
to house or treat juvenile delinquents but rather relies 
on state or private facilities. The BOP does not even 
pretend to know what to do with juveniles. Because 
of these factors, federal judges dealing with juveniles, 
almost regardless of the crime committed, place the 
juvenile on probation to enable the United States 
Probation Officers to place and then supervise these 
young people. While the sentencing guidelines do not 
apply to juveniles;· they pay the price later when they 
return to federal court as adults with a juvenile record. 
See U.S.S.G. S 4AJ.z (d)(2). 

IV. A Proposal 
A recent study by tlie United States Department of 
Justice as reported by the news media in March of zoor 
tells us that what we have been doing in Indian Country 
is not woddng. The study covered 1983 through 
1998. Violent aime against blacks bas &lien by 38%, 
against by 29%. and agaUist Hispanics by . 
Only Native 'Americans are •teft oue The rate for 
blacks was.4fper r,ooo; for whites 38 per i,ooo;.and 
for Asians :u per I,ooo. By c:ontra.st. in 1998, uo · 
Indians out ofx,cioo ofviolence..Indian 
women V(ere victimized by their partners more than 
twic:e as often as·black women but the incidents were 
reported less often than among blacks. In the words 
of James A1m rox. criminal justice professor at North· 
eastern University. "the staggeringly high rates of 
violence, especially domestic violence, reflect the impact 
of severe poverty. alcoholism and lad: of access to 
social and legal support systems and education." 

But what to do? A partial solution would be for 
Congress to adequately furid tribal court systems to 
establish for the first time an independent judiciary with 
lawyers as judges, adequate staff stipport. and all the 
other safeguards commonly found in non-tribal courts 
in this country. Many rues now prosecuted in federal 
court could then be processed in tribal courts. Adequate 
and independent police departments and pretrial and 

probation officers would also be required as would 
be a few other changes. The Indian Civil Rights Act. 25 
U .S.C. S 1302, creates a body of substantive rights for 
Indians which are patterned. in part. on the Bill of 
Rights. The statute, however, does not grant a right to 
counsel in tribal court. nus should be changed if more 
cases are to proceed in tribal court. Such a fundamental 
change would also create at least some good jobs in 
Indian Country. In the end its implementation depends 
on sufficient funding. 

Alte.matively, is there any chance of simply recogniz· 
ing that Indian Country is different and that se.nte.ncing 
judges should be given true in dealing 
with these cases? A sentencing factor could be added 
to take into account the realities of these young Native 
Americans in coming of age. In short, a measure of 
mercy and understanding should be added. Another 
senteDcing factor could allow the judge to take into 
account. in sentencing Native Americans or others in 
federal enclaves, similar sentences imposed in state 
courts in the state in which the judge presides. I realize 
this would not succeed with regard to all offenses, such 
as drug aimes, given the mood of the country 
with regard to the s0<3lled war on drugs, firearms 
offenses and other simila.r federal crimes that apply 
evenly throUghout the countri Regardless ofwhae·a · 
felon possesses a firearm and is' federally prosecuted, 
the penalties should be largely But the 
situation is. different in:tPe Cases of assault; resisting 
arrest. drunk driviDg. theft. ·an.d·similar offenses whiCh ::. 
are . 
whenever they originate in indian and other 
federal enclaveS. · · · .: · ·· 7 · •. 

I hope the Sentencing Com.mi.Ssion will. carefully 
study these issues and, with the help of Congress, 
address the· great unbimess that now exists as to Native 
Americans in federal court. I wish them well 

Notes 
l See 18 us.c. § 13. 
• See 21 us.c. § 860. 
• Primarily Native Americans are sentenced under this 

provision. However, If applies in federal enclaves, 
such as national par1<.s and monuments. 
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UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 

November 6, 200 I 

624 Ninth Street. N. W. 
Washington, D.C. 20425 

Commissioner Elsie Meeks' Public Comment To The United States Sentencing 
Commission On The Merits Of Forming An Advisory Group On Issues Related To 

The Impact Of The Sentencing Guidelines On Native Americans In Indian Country 

Merits ofForming an Advisory Committee 

An advisory group to the United States Sentencing Commission needs to be 
formed to do a comprehensive review of the impact of the Federal Sentencing Guidelines 

in Indian country. The federal sentencing structure as applied to crimes committed by 
Indians on Indian reservations neither deters crime nor rehabilitates offenders, two key 
purposes of criminal punishment identified by the U. S. Sentencing Commission in its 
report Manslaughter Working Group Report to the Commission. Federal sentencing of 
Indians convicted of Indian country crimes is, however, breeding resentment because of 

inequities, real and perceived. A comprehensive review will provide the facts needed to 
move the discussion about federal sentencing of Indian country criminal defendants from 

anecdote and rhetoric to an informed dialogue that will aid future decision-making. 

The impact of the Federal Sentencing Guidelines on Native Americans first came 

to my attention in 1999. Tribal members and leaders, defense attorneys, and federal 
judges were voicing their concerns that federal sentences were longer than state sentences 
for similar typical local-law violations. Because of federal jurisdiction on Indian 
reservations, these offenses that would normally have been heard in a local forum were 
prosecuted in federal court. Native Americans, therefore, were receiving longer federal 
sentences than non-Indians who were getting more lenient state sentences for similar 
violations. This fueled perceptions that sentences were unfair to Indians and created 
distrust in the justice system. 

What I have found is that there is little data concerning the sentencing of Native 
Americans publicly available. The Sentencing Commission has issued three reports that 

show because of federal jurisdiction on Indian reservations the majority of those 
sentenced in federal court for manslaughter and sex-related crimes are Indians. While 
these reports --Manslaughter Working Group Report to the Commission (December 
1997), Report to the Congress: Sex Crimes Against Children (June 1996), and Report to 
the Congress: Analysis of Penalties for Federal Rape Cases (March 1995) -- are very 
informative, their focus is on those specific crimes and attendant sentences, not the 
Guidelines effect on American Indians. 

There have been a number of sentencing studies by race, but they have looked at 
only four races: white, black, Hispanic, and •:othP:r," with Native Americans falling into 
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the other category. The lack of an in-depth analysis of the Guidelines effect on 
American Indians prevents a true understanding of the Sentencing Guidelines impact on 
Native Americans. Given that Indians are the only group that is subject to federal 
criminal jurisdiction based on race and where they effect a crime, a comprehensive 
review of the effect of the Federal Sentencing Guidelines in Indian country is long 
overdue. 

Scope of Review by Advisory Committee 

The exact scope of a review should be decided upon by an advisory committee 
after it has been formed and more is known about what data are already available, what 
data are needed, and what resources will be needed for the committee to complete its task. 
Necessary, though, are timetables to keep the project moving forward to prevent it from 
withering on the vine, an all too often occurrence with initiatives to address conditions in 
Indian country. The fmal work product must include findings and specific 
recommendations that the Sentencing Commission and Congress can take under 
consideration. 

One thing a committee must do is an analysis of the options available to address 
the concerns impact of the Guidelines in Indian country. At the Sentencing 
Commission hearing in Rapid City, South Dakota, we heard requests for and against more 
reservation crimes being prosecuted in tribal court, more sentencing discretion for judges 
to take into consideration the unique circumstances that exist on most Indian reservations, 
and tribes consenting to the application of the Guidelines ("opt-in provision''). Each of 
these potential options, and others, needs to be flushed out more with the pros and cons of 
each identified. · 

Deferring to Tribal Court 

The possibility of the U.S. Attorney deferring more criminal cases to tribal courts 
needs to be looked at. In the Sentencing Commission's 1997 report on federal sentencing 
and cocaine, the Commission advocated for more local control to better address drug 
crimes. The Sentencing Commission reported that federal policy inappropriately used 
limited federal resources by focusing law enforcement efforts at the lowest level. The 
Commission believed that local governments may be able to address some criminal issues 
more economically and with more locally-focused penal and social goals than could be 
achieved by the federal government. The same could be said about the federal 
government's policies in Indian country. 

More Sentencing Discretion for Judges 

Many want judges to have more sentencing discretion in Indian country cases to 
take into account the extraordinary conditions that exist in Indian country. Attached is an 
article, The Unique Circumstances of Native American Juveniles Under Federal 
Supervision, written by a federal probation officer that gives an excellent summary of 
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those conditions. A different culture perseveres on reservations, despite attempts of 
forced assimilation to accept the dominant society's ways. Also, living on a reservation 
subjects a person to the burden of federal criminal jurisdiction over what are ordinarily 
local law offenses. And the abuse of alcohol, caused by the dire socioeconomic 
conditions that exist on reservations, is involved with the vast majority of crimes 
committed in Indian country. The Federal Sentencing Guidelines do not adequately 
consider these circumstances. 

Opt-in Provision for Sentencing Guidelines 

Congress and the executive branch have recognized the burden of living under 
federal criminal jurisdiction and have included "opt-in" clauses in crime legislation. Opt-
in provisions in federal law require tribal consent for the law to be applicable to the tribe. 
Tribal opt-in clauses are in the Violent Crime Control and Law Enforcement Act of 1994, 
the Federal Death Penalty Act of 1994, and the Federal Juvenile Delinquency Act of 
1994. 

In addition to these possible options, policies focused on preventing crime rather 
than after-the-fact penalties and culturally relevant practices need to be considered. 

Inter-Jurisdictional Comparison 

Most agree that federal sentences are generally more severe than state sentences 
for similar offenses and that individuals convicted of Indian country crimes are 
disparately impacted by this. What is unknown is to what degree Indians are effected. To 
determine this, a committee could do an inter-jurisdictional comparison between state and 
federal sentences for similar offenses committed on and off .a reservation. While looking 
at state and federal sentences may not be the best comparison, for it assumes that state 
sentences are more appropriate than say tribal customary practice, it may be the most 
practical. Since most if not all felonies that occur in Indian country are prosecuted in 
federal court and not a tribal forum, data about tribal sentences may not be readily 
available. 

An inter-jurisdictional comparison will provide a benclunark to help determine if 
the Guidelines do disparately impact American Indians and if so, to what degree. The 
Sentencing Commission has done these type of comparisons in its reports Manslaughter 
Working Group Report to the Commission and Report to the Congress: Analysis of 
Penalties for Federal Rape Cases. The comparisons showed where the federal guidelines 
were longer than state sentences and vice versa. These reports could serve as models. 

An inter-jurisdictional comparison between federal and state sentences for similar 
offenses should include as many offenses and jurisdictions as practically possible or 
needed to provide meaningful information. One possibility is a comparison of federal 
and state sentences of all similar offenses in one jurisdiction. For example, a committee 
could compare all federal Indian country sentences with the state sentences for similar 

3 



offenses in South Dakota. Another possibility is to compare federal and state sentences 
for selected similar offenses in multiple jurisdictions with large federal Indian country 
crime dockets. 

Advisory Committee Membership 

Because I live in South Dakota, the people I know who are interested in reviewing 
the impact of the Federal Sentencing Guidelines in Indian country are from South Dakota. 
No doubt there are others from other states whose membership would benefit the 
committee. Some I can think of, based on my readings, are the Honorable William 
Canby, Jr. (91

h Circuit CoUrt of Appeals), Kevin Gover (Fonner Assistant Secretary for 
Indian Affairs), Jon Sands (Arizona Federal Public Defender), and Michael Toruy (law. 
professor). There are many others, I'm sure, and hopefully the public comment submitted 
to the Sentencing Commission has identified some of those individuals. 

I will assist the Sentencing Commission in any way I can to form an advisory 
committee to review the effect of the Federal Sentencing Guidelines on Native 
Americans. I am willing to serve on a conunittee but will -understand if that cannot be 
accommodated. It is important that those who do serve will be able to give the time and 
attention needed to analyze the impact of the Federal Sentencing Guidelines in Indian 
country. Membership on a committee should inClude stakeholders representing a variety 
of interests: 

• Recognized experts of the Federal Sentencing Guidelines 
• Academicians 
• Federal judges, prosecutors, and public defenders whose workloads consist of a 

large number of Indian country criminal cases 
• Private defense attorneys who are very experienced with Indian country cases 
• Representatives from the Native American community (organizations to contact 

for candidates: National Congress of American Indians, Native American Rights 
Fund, Indian Law Section of the Federal Bar Association, Department of Justice 
Office of Tribal Justice, National American Indian Court Judges Association) 

There are many that could serve ably on an advisory group. Because of their 
demonstrated commitment to seeking fairness in sentencing, the following individuals 
would be an asset to a conunittee: 

• The Honorable Charles Kornmann, District of South Dakota 
• Federal Public Defender Bob Van Norman, District of South Dakota 
• Fonner U.S. Attorney Teny Pechota, Rapid City, South Dakota 
• USD law professor and Indian law scholar Frank Pommersheim, Vermillion, 

South Dakota 
• Attorney Patrick Duffy, Rapid City, South Dakota 
• Attorney Bruce Ellingson, Rapid City, South Dakota 
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I have not con finned whether or not these individuals would serve, but I am 
inclined to believe they would. They all have a wealth of experience related to Indian 
country criminal cases and Indian law. Their service would be invaluable. 

Ending Remarks 

The U.S. Sentencing Commission has a body of work that could assist a 
committee in its task. The manslaughter and sex-related crimes reports mentioned before 
show that Native Americans are sentenced far more often in federal court than any other 
race for those crimes. Those reports show why a perception of disparate and unfair 
treatment of Native Americans in the federal criminal justice system exists. The 
Sentencing Commission has twice recommended that a penalty structure that results in a 
perception of unfairness because the sentences appear to be more severe for racial 
minorities be changed (1995 and 1997 Sentencing Commission reports to Congress on 
cocaine sentencing policy). 

Punishing Native Americans more harshly based on their status of being Indian 
and living on a reservation may be lawful, but it is not just. Nor. is it effective. The 
impact of the Federal Sentencing Guidelines on Native Americans has long been 
overlooked. Quoting from the latest Federal Sentencing Reporter (Vol. 13, No.2): 

Congress and the Sentencing Commission need to consider what goals the 
federal sentencing of Native Americans serves. Equal treatment for all 
may easily tum into inequality when the basic conditions differ so 
dramatically between reservations and the rest of the country. Therefore, 
the Commission should view the sentencing ofNative Americans against 
the backdrop of the long and tortured history ofNative Americans in this 
country ... Native Americans remain the forgotten minority which 
continues to suffer from centuries of long abuse. In light of the high crime 
rate in Indian Country, in the long run it might be useful to focus less on 
punishing crimes committed on reservations but instead on putting 
together a comprehensive program to prevent such crime, which would 
have to include substantial efforts against alcohol abuse (emphasis in 
original). 
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*68 THE UNIQUE CIRCUMSTANCES OF NATIVE AMERICAN JUVENILES UNDER FEDERAL 
SUPERVISION 

Brenda Donelan 
United States Probation Officer, District of South Dakota 

Copyright Q 1999 Brenda Donelan 

The Myth and the Reality 

TIIE ROMANTICIZED view oflndian reservations is that of a closely-knit family dealing with day-to-day. problems in a 
rural sett.ing. While this notion may be true to a degree, reservation life has been greatly idealized by Hollywood. The 
typical individual living on an Indian reservation in the United States faces poverty, alcoholism. unemployment. and 
violence on a near daily basis. Broken homes, as well as Jack of access to education and health care, are also major 
impediments in reservation areas. Contrary to popular belie£: the majority of Native Americans do not reside on or ncar a 
reservation. As of 1990, 22 percent ofNative Americans lived on an Indian reservation, while IS percent resided ncar a 
reservation (Aguirre and Turner, 1995). Thus, the remaining 60 percent made their homes in non-reservation areas. 

Most felony and some misdemeanor offenses committed by Native Americans on reservation land fall under the 
jurisdiction of the federal court. Native Americans constitute less than one percent of the total population in the United 
States; however, Indian offenses amount to nearly ten percent of the overall federal cases (Sands, 1998). In some states, 
such as South Dakota, Indian offenses constitute a major part of the court docket. The Native American population in A 
South Dakota in 1995 was approximately 7 percent (Dvorak. 1995); however, as of October 1999, the percentage of W 
Native Americans on federal supervision in the state was 67 (U.S. Probation Office, 1999). Nationally, Indian 
offenses constitute over 20 percent of murders and assaults in federal court and nearly 75 percent of all manslaughter and 

cases (Sands, 1998). Tho number of Native Americans per capita confined in state and federal prisons is 
approximately 38 percent above the national average. The rate of confinement in local jails is estimated to be nearly four 
times the national average (Bureau of Justice, 1999). 

According to Bureau of Justice statistics for 1995, United States attorneys filed cases against 240 individuals for alleged· 
acts of juvenile delinquency. Out of the 240 cases, 122 were adjudicated in the federal court system, accounting for 0.2 
percent of the total amount of cases federally adjudicated during 1995 (Cohn, 1997). Over half (61 percent) of the 
juveniles adjudicated in federal court are Native Americans. Bureau of Justice statistics for 1995 also revealed that 37 
percent of the juveniles adjudicated delinquent were committed to a correctional facility, with the average length of 
commitment being 34 months (Cohn, 1997). As of October 1999, the U.S. Probation Office for the District of South 
Dakota was supervising 107 Native American juvenile offenders (U.S. Probation Office, 1999). The statistics illustrate 
that Native American youths are disproportionately represented in the federal court system. The purpose of this article is 
to illustrate the uniqueness of Native American juveniles: specifically, the Sioux Indians of South Dakota, who fall under 
the jurisdiction of the federal court system. 

Indian and non-Indian Views on Crime and Delinquency 

There is a vast difference between Indian and non-Indian perceptions of wrongdoing and the most effective means of 
dealing with crime. In the non- Indian community, a person who commits a crime is deemed a bad person who must be 
punished. Indian communities, however, view offenses as misbehavior which calls for teaching or illness which requires 
healing (Sandven. 1999). Non- Indian communities tend to favor a punishment modality. whereas Indian communities 
traditionally put their faith in education. treatment, and medicine. Obviously, these differing views lead to clashes between 
the cultures. When dealing with delinquent Native American youth. non-Indians may feel the best course of action is 
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juvenile detention, whereas Indian communities may favor probation, participation in traditional cultural ceremonies, or 
mentoring by a tribal elder. 

Alcohol Abuse 

Alcoholism is a major problem on Indian reservations in the United States. According to Bureau of Justice statistics 
(1999), 70 percent of jailed Native Americans convicted of violence reported that they had been drinking at the time oft he 
offense. With regard to American Indians, the arrest rate for alcohol-related offenses such as drunken driving, public 
drunkenness, and liquor law violations was more than double that for the total population during 1996. Finally, the Bureau 
of Justice reported that almost 4 in 10 Native Americans held in local jails had been charged with a public order offense, 
most notably driving while intoxicated. 

There is no doubt that alcohol abuse and alcoholism play a volatile role in the lives of people of all cultures. Native 
American populations, however, seem to be more susceptible *69 to the disease of alcoholism. Some studies have 
suggested that there is a physiological component to Native Americans' increased propensity toward alcoholism, while 
others have found that a variety of socio-economic factors such as poverty and lack of opportunities play the largest role 
in this issue. 

When a juvenile or adult offender is a substance abuser, probation officers typically deal with this issue through inpatient 
or outpatient treatment, aftercare services, and Alcoholics Anonymous (AA) or Narcotics Anonymous (NA) meetings. 
While these services may be of benefit to both Indian and non-Indian populations, 'f':J'ative Americans tend to rely on 
cultural methods to deal with their sobriety. Specifically, a sweat lodge ceremony, or a "sweat" as it is sometimes called, is 
used as a means of obtaining spiritual purification through prayer. Individuals enter the sweat lodge and engage in 
traditional prayers as a ceremonial process of cleansing their souls. In addition to getting in touch with their spirituality, 
participants in the sweat lodge ceremonies seek clarification and guidance concerning problems dealing with family, 
substance abuse, violence, and other pertinent issues. 

The Sun Dance is a ceremony in which participation requires total abstinence from alcohol and drugs. In this sacred 
ceremony, Sun Dancers (who must be male) pierce their chests with sharp skewers which are attached to ropes connected 
to a center pole. The Dancers move around the center pole in a circle while pulling against the skewers piercing their 
muscles. During the Sun Dance, participants gaze at the sun and pray .. The Sun Dance may last several days, during which 
the Dancers traditionally are not allowed food, water, or rest. Interestingly, the. Sun Dance was proluoited by federal law 
from 1904 to 1935 (Brown, 1993). Although this sacred ceremony was proclaimed illegal, it continued in secrecy. By 
1959, the right to hold and participate in Sun Dance ceremonies was reinstated. 

Instead of insisting on only AA or NA attendance for Native American juvenile offenders, probation officers should 
consider balancing the traditional sobriety requirements with those of the Native American culture. Specifically, voluntarily 
attending a sweat or Sun Dance could take the place of mandatory attendance at a weekly AA meeting. Participation in 
sweats could be alternated with weekly AA meetings or used to supplement AA attendance. Another viable option is 
inpatient/outpatient treatment facilities operated by the Indian tribes. These types of facilities are typically located on 
Indian reservations. They offer a traditional chemical dependency treatment program which incorporates aspects of the 
Indian culture. 

By including Native American culture and ceremonies in the traditional treatment regin1e, the probation officer 
approaches sobriety from a dual standpoint. It is now widely accepted that in order to be effective, treatment must be 
matched to client characteristics. It logically follows that Native American juveniles interested in their culture should be 
allowed to tap into it for help and support in achieving sobriety. 

The Concept of Family 

Another difference between the Indian and non-Indian communities is the concept of family, or Mtiwahe," as it is called by 
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indians whi tes blacks as ians 
sexua l Assau l ts 7 2 3 1 

r obberies 12 5 13 7 

agg. Assaults 35 10 16 6 
simp l e Assaults 70 32 30 15 

Life Chances 

Compared with other ethnic populations in the Uruted States, Native Americans have been severely constrained in their 
interaction with mainstream society (Aguirre and Twner, 1995). This isolation is largely the result of the numerous treaties 
between the U.S. goverrunent and the Native American tribes, which placed tnoal members in subordinate positions. The subordination, in turn, had the effect of limiting their opportucities to secure life chances. Typically, life chances are 
defined as the access to satisfactory education, housing, employment, income, and medical care. In essence, life chances are valued resources. 

President John F. Kennedy was quoted as saying, "For a subject worked and reworked so often in novels, motion pictures, and television, American Indians remain probably the least understood and most misunderstood Americans of us all" (Brown, 1993). In the 1970s, the Uruted States government officially acknowledged that Native Americans were the 
most impoverished group in the United States and that this population lived in conditions rivaling those found in Third World countries (U.S. Department of Health, Education, and Welfare, 1976). As little as 20 years ago, 14 percent of Native Americans lived in overcrowded housing, 67 percent lived in houses without running water, 48 percent lived in houses without toilets, and 32 percent had no means of. transportation (Aguirre and Turner, 1995). These factors paint a 
dismal picture for Native Americans, especially those living in isolated reservation communities. Although living conditions have generally improved for most Indian cornmuruties, a large proportion of the Native American population still lives below the poverty line. See Table 2. 

TABLE 2. PERCENTAGE OF FAMILIES LIVING BELOW THE POVERTY LINE, 1970-1990 

year white Americans native Americans 
1970 8.6 33.2 

1980 7.0 23.7 
1990 9.8 36 . 1 

Educational attainment is another life chance in which Native Americans fall below the average level. Wrth the exception 
of Hispanics, American Indians are the least likely of all minority groups to graduate from high school or college. According to Aguirre and Turner (1995), in 1992, 78 percent of Indians had earned a high school diploma. compared with 
91 percent of non-Hispanic whites. When comparing college graduates, however, only 11 percent of Native Americans 
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had earned a college degree, compared with 28 percent of non-Hispanic whites. At the high school level, there was a 13 
percentage point difference between the two groups. When comparing the two groups for college graduates, non-Hispanic 
whites were nearly three times as likely as Indians to have achieved a college degree. These figures can be explained, in 
part. by a lack of access to satisfactory elementary education. The parents of all minority youths, as a whole, tend to have 
less formal education than their white counterparts. Because parental educational attainment is often linked to a student's 
academic performance, minonty students may start school at a disadvantage (O'Hare, 1992). Finally, much of the focus of 
education utilizes the white culture as a basis from which to compare all other cultures. Using the white culture as a point 
of reference is not necessarily pertinent or interesting to students of other cultures, races, and ethnicities. 

Two final life chances to be addressed are occupational attainment and income levels. In 1995, the unemployment rate 
for whites in South Dakota was 3.2 percent. Native Americans had a 32 percent unemployment rate during the same time 
period (Dvorak, 1995). Astonishingly, the unemployment rate for Indians was ten times higher than that for whites. As has 
already been discussed, Native Americans have lower levels of educational attainment. Low levels of education have an 
inverse relationship with high unemployment rates. The isolation of reservation communities also prevents access to well-
paying jobs. Finally, reservations "'71 have difficulty in attracting businesses and industry to their already economically-
depressed areas. 

In South Dakota, as well as the rest of the United States, there exists a major economic difference in the median 
household income of Indians and whites living in the same area. In 1995, the median income for whites living in South 
Dakota was $27,000 per year, compared to less than $10,000 annually earned by Native Americans (Dvorak, 1995). It is 
important to remember that these figures are based on household income. As .was previously mentioned, several extended 
family members and non-relatives may all live under one roof in Indian homes. At non-Indian residences, however, there 
are typically just parents and children. Therefore, Native Americans are supporting larger households on less income. 

Probation officers dealing with Native American juvenile offenders need to consider the harsh reality that these 
individuals may not have transportation to get to school, running water in which to bathe, or the immunizations and 
nutrition necessary to keep them healthy. Expecting these individuals to attend school on a daily basis may largely be out 
of their control if transportation is not available. Once at school, Native American youths may find little value in an 
education which does not address issues from an Indian perspective. Further, payments of restitution may be few and far 
between due to the high unemployment rates and lack of industry in reservation areas. While the typical teenager's most 
important dilemma may be deciding the most fashionable outfit to wear to school, a Native American youth may be 
shivering because the family does not have the money for a winter coat. 

Conclusion 
"Man did not weave the web of life. He is merely a strand in it. Whatever he does to the web, he does to himself' 

(Dvorak, 1995). Tit.is quote by Chief Seattle warns of the negative consequences that the human race will inevitably face if 
we continue to mistreat our own people. When comparing the life chances of Indians to non-Indians in South Dakota, it is 
obvious that Native Americans do not have the same access to satisfactory housing, education, employment, and income 
as do whites. Further, there are cultural differences between the perception of crime, the treatment of alcohol abuse, the 
concept of family, and victimization. The purpose of this article was not necessarily to elicit sympathy for the plight of the 
American Indians. The primary objective was to enlighten probation officers as to the cultural and socio-economic 
differences that may exist between the Indian and non-Indian populations. When one begins to understand the experiences 
and culture of others, it tends to lessen conflict and miscommunication. Since a primary aim of probation officers is to 
reduce recidivism, it only makes sense that increased awareness and sensitivity would aid in the battle against juvenile re-
offending. 
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DAKOTA PLAINS LEGAL SERVICES 

Commissioner John R Steer 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

November 9, 2001 

RE: training seminar for CJA defense attorney's in South Dakota 

Dear Commissioner Steer: 

l1lank you for taking time out of your busy schedule to come to South Dakota and do a 
presentation to the CJA panel attorney's. I had the opportunity to take part in the training in 
Pierre, South Dakota. I found it to be quite informative and useful. 

I presently serve as the managing attorney on the Standing Rock Sioux Indian Reservation for one 
of the legal service programs in South Dakota. If it is possible, I would like to be included in the 
Native American Issues Advisory Group that the U.S. Sentencing Commission is planning in 
2002. 

Thank you again for coming to South Dakota, I hope you enjoyed your stay. 

Please address reply tc: 

0 P.O. Box 727 
Mission, SD 57555-0727 

605-856-4444. 1-800-658-2297 e FAX 605-856-2075 

P.O. Box 507 
Fort ates, ND 58538-0507 

701 -854-7204 
FAX 701-854-3686 

0 518 2nd Ave. E. 
Sisseton, SD 57262-1406 

605-698-3971 
FAX 605-698-4156 

0 P.O. Box 1989 
Pine Ridge, SD 57770- 1989 

605-867 -I 020 
FAX 605-867-1092 

0 P.O. Box 500 
Eagle Butte, SO 57625-0500 

605-964-2175 
FAX 605-964-1215 

0 P.O. Box 20 
Fort Thompson, SO 57339-0020 

605-245-2341 
PAX 605-245-2393 At) 
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POTAWATOMI 
(Keeper of the Fire) 

05 November2001 

United States Sentencing Commission 
ATTN: PUBLIC AFFAIRS 
One Columbus Circle, NE Suite 2-500 
South Lobby 
Washington, DC 20002-8002 

RE: Americans in Indian Country 

Dear Sir or Madam: 

VIA United States Mail and 
FACSIMILE 202/502-4699 

The Forest County Potawatomi Community has reviewed the Federal Register for Wednesday, September 19,2001 regarding the Notice of the United States. Sentencing Commission. The Forest County Potawatomi Community supports the formation of an ad hoc advisory group on 
issues related to the impact of the sentencing guidelines on Native Americans in Indian Country. While Wisconsin is a P.L. 280 state, the Forest County Potawatomi Community is well aware of the issues faced by Native Americans in sentencing before Federal authorities. 

Our Native American brothers and sisters are incarcerated in Federal facilities at disproportionate rates to the Anglo population; this includes death row. Native Americans tend to face more harsh penalties when being sentenced in Indian Country. State courts have greater flexibility in fashioning appropriate sentences. In the Federal system, Native Americans serve longer sentences than non-minorities. 

While the Tribe supports the formation of an ad hoc committee as an initial step, it is suggested that the Sentencing Commission take steps to establish a more permanent, formal group that has some authority and continuing review responsibility over any implemented changes. It is suggested that membership terms be at least three to four years. The membership could be comprised of tribal members that have an expertise in matters of sentencing and the impact of Federal sentencing guidelines on Tribal communities, scholars who have studied the rates of incarceration of Native Americans, and representatives from appropriate civil rights organizations as well as Department of Justice prosecutors and Federal Judges. The group must have a clear 
charge of their scope of authority-which should be broad. It must also be clear that the advisory group will actually play valid role in tempering the Federal justice system. TI1ere must be a commitment to change by the Sentencing Commission. 

Sincerely, 

Harold Gus Frank 
Chairman 

COPY: Executive Council 
Fi le 

• 



October 22, 2001 

Greenville Rancheria 
P.O. Box 279 • 410 Main Street 

Greenville, CA 95947 
Phone (530) 284-7990 

Fax (530) 284-6612 

United States Sentencing Commission 
One Columbus Circle 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

In Re: Memorandum Dated October 18, 2001 Regarding Sentencing Information 

After reviewing your correspondence, it is apparent/hat your comments regarding the 
creation of an" ad hoc advisory group " warrants consideration and support. 

Viable methods need to be developed to bring these issues to the forefront to improve 
federal sentencing guidelines in all areas that have a significant impact on Native 
Americans. 

We are interested in obtaining any letlers available from your commission regarding the 
organizational guidelines and any suggested changes. 

Please forward copies of these letters to us and keep us informed about any progress that 
occurs. 

Robert Bare 
Administrator 

cc: Tribal Council 



Spokane Tribe of Indians 
P.O. Box I 00 • Wellpinit, WA 99040 • (509) 258-4581 • Fax 258-9243 

CENTURY OF SURVIVAL 
1881 - 198 1 

October 29, 2001 

United States Sentencing Commission 
Attn: Public Affairs 
One Columbus Circle, NE., 
Suite 2-500 South Lobby 
Washington, DC 30003-8002 

Dear Ms. Murphy: 

The Spokane Tribe of Indians agrees that the Sentencing Commission should form an ad 
hoc advisory group to study the impact of the federal sentencing guidelines on Native Americans. 
Because of our unique status and the general trust obligation of all agencies of the United States 
in relation to Native American people, the sentencing guidelines should be given caref·ul scrutiny 
under the highest of standards. 

The composition of this group should be comprised of the people directly affected: Indian 
people. Efforts should be made to solicit applications for members from organizations such as 
the National Council of American Indians {NCAI) along with its regional sub-organizations, and 
the Native American Rights Fund (NARF). 

Sincerely, 
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Addendum to Summaries of Responses to 
Request for Public Comment 

(Federal Register, Vol. 66, No. 182, Sept. 19, 2001) 

I. Issues Related to the Organizational Guidelines 

Cingular Wireless 
Carol L. Tacker 
Atlanta, Georgia 30342 

Cingular believes that the organizational guidelines have had an enormous influence on the 
development, shape, and scope of corporate compliance programs and it supports the creation of 
an advisory group to review their impact and make recommendations. Cingular suggests that the 
group include experts on ethics and compliance, including corporate officers, and members ofthe 
bar who represent corporations in criminal matters. The advisory group should review the other 
legal and regulatory initiatives that impact the development of corporate compliance programs, 
such as regulatory compliance guidance, voluntary disclosure programs, self-audit and source 
privilege issues, False Claims Act proceedings, corporate integrity agreements and other 
enforcement activity. 

NYSE 
Frank Z. Ashen, Executive Vice President 
New York, New York 10005 

Mr. Ashen, a ·member of the Board of Directors of the Ethics Officer Association, commends the 
Commission on its plan to form an ad hoc advisory group on the organizational guidelines. He 
suggests that the group include business ethics practitioners and that the group be given 
sufficient time to conduct a thorough review of the broadest scope. 

Health Care Compliance Association 
Roy Snell, CEO 
Plymouth, Minnesota 55446 

HCCA would be interested in discussing which of its constituent members would be best suited 
to participate in the advisory group. 
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Center for Ethical Business Cultures 
Ron James, President and CEO 
Minneapo lis, Missesota 55403-2005 

Mr. James supports the formation of an advisory group to review the organizational guidelines. 
He thinks that the analysis should be made from several perspectives: (1) comparing the intent of 
the guidelines with their actual impact; (2) determining whether external factors in the business 
environment impact the effectiveness of the guidelines; and, (3) examine actual applications of 
the guidelines to aid practitioners in improving their ethics and compliance programs. 

Membership should be balanced and should represent a cross-section of corporate practicioners, 
academic ethicists, business ethicists, and representatives of the Sentencing Commission. 

Compaq 
Robert T. Spencer, Jr., Director of Office Business Practices and Chief Privacy Officer 
Houston, Texas 77070 

Compaq supports the formation of the ad hoc advisory group· on the organizational guidelines 
and recommends that the Ethics Officers Association be invited to participate. Compaq stresses 
the importance of the organizational guidelines and indicates that it has relied on them in the 
development of communication, training, marketing, and case management programs. It asks 
that the Commission take all proposal into careful consideration. 
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II. Issues Related to the Impact of Federal Sentencing Guidelines on Native Americans 
in Indian Country 

T he Honorable Charles B. Kornman 
United States District Judge 
Aberdeen, South Dakota 57402 

Judge Kornrnan supports the formation of an ad hoc advisory group to address federal sentencing 
issues for Native Americans in Indian Country. He suggests that the group be comprised of 
individuals who are familiar with the sentencing guidelines and how they work. Judge Komman 
refers the Commission to an article that he authored for the September/October 2000 issue of the 
Federal Sentencing Reporter entitled Injustices: Applying the Sentencing Guidelines and Other 
Federal Mandates in Indian Country. A copy of the article is attached . 

. United States Commission on Civil Rights 
Elsie Meeks, Commissioner 
Washington, DC 20425 

Ms. Meeks supports the formation of an ad hoc advisory group to review the impact of the 
Sentencing Guidelines in Indian country. She believes that the federal sentencing structure as 
applied to Indians on Indian reservations neither deters crime nor rehabilitates offenders. 
Because Indian defendants are sentenced in federal court for offenses that would normally be 
heard in a local forum, Indian defendants receive longer sentences than non-Indian defendants 
convicted of similar offenses. Such inequities, real and perceived, breed resentment and distrust 
of the system. 

Ms. Meeks recommends that the advisory group scope be determined after more is known about 
what data exists and what data is still needed. She recommends that an inter-jurisdictional study 
be conducted to determine the extent to which Indians are disparately impacted by federal 
sentencing. The group must analyze options available to address concerns about the that impact, 
such as: 

• Deferring more criminal cases to tribal courts; 
• Increased discretion for judges to take into account the extraordinary conditions 

that exist in Indian Country; and 
• Tribal "opt-in" clauses in crime legislation. 

The article The Unique Circumstances of Native American Juveniles Under Federal Supervision 
was included for the Commission's review. 

Ms. Meeks recommends that the membership of the advisory group include recognized experts 
on the Guidelines, academicians, federal judges, prosecutors, and publ ic defenders, private 
defense attorneys, and representatives from the Native American Community. Ms. Meeks would 
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be willing to serve on the advisory group. She also recommends a number of qualified 
individuals that she feels would be an asset to the advisory group including: the Honorable 
William Canby, Jr. (91h Circuit Court of Appeals), Kevin Gover (Forn1er Assistant Secretary for 
Indian Affairs), Jon Sands (Arizona Federal Public Defender), Michael Tonry (law professor), 
the Honorable Charles Komman (District for South Dakota), Bob Van Nom1an (Federal Public 
Defender, District of South Dakota), Terry Pechota (Former US Attorney), Frank Pommersheim 
(USD law professor), Patrick Duffy (attomey), and Bruce Ellingson (attorney). 

Dakota Plains Legal Services 
Brad Peterson 
Fort Yates, North Dakota 58538 

Mr. Peterson serves as the managing attorney on the Standing Rock Sioux Indian Reservation for 
one of the legal service programs in South Dakota. He took part in the training in Pierre, South 
Dakota and would like to be included in the advisory group. 

Forest County Potawatomi Community 
Harold Gus Frank, Chairman 
Crandon, Wisconsin 54520 

The Forest Country Potawatomi supports the formation of the ad hoc advisory group as an initial 
step and suggests the formation of a more permanent group that would review any implemented 
changes. The membership of the group should include tribal members with an expertise in the 
impact of the Guidelines on Tribal communities, scholars who have studied the rates of 
incarceration ofNative Americans, and representatives from civil rights groups, DOJ, and federal 
prosecutors. The group should have clear and broad authority. 

Greenville Rancheria 
Robert Bare, Administrator 
Greenville, California 95947 

Greenville Rancheria supports the formation of the advisory group. They are interested in 
obtaining any letters available from the Commission and would like to be infonned of 
developments in this area. 
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)\ c in g u I a r-
WIRELESS 

e Carol L. Ta c k e r· Vrce Presrdent, Assrsta n t General Counse l & Corporate Secretary · phone 404 236 .6030 · lax 40 4 236 6035 

November 5, 200 I 

United States Sentencing Commission 
One Columbus Circle NE 
Suite 2-500, South Lobby 
Washington, DC 20002 
ATT: Public Affairs 

RE: Formation of Advisory Group on Organizational Guidelines 

In response to your request for comment on the possible formation of an ad hoc advisory 
group on the organizational guidelines, Cingular Wireless hereby files these comments 
for your consideration. 

Cingular believes the organizational sentencing guidelines have had an enormous 
influence on the development, shape and scope of compliance programs in many 
companies. 1bis impact goes beyond the relatively limited number of organizational 
sentencing cases that come before the courts each year. But instead, is revealed in the 
increasing numbers of companies that have joined organizations such as the Ethics 
Officer's Association, desiring to benchmark their compliance programs. Now is an 
appropriate time, ten years after the organizational guidelines were implemented in 1991, 
to review their application and make recommendations for improvement. 

An advisory group is an excellent vehicle for undertaking this review and providing the 
Commission Witii the niost 'eomprehensive information and recommendations. As the 
Commission realizes, this effort will take some time, if done properly and thus the 
advisory group should be given sufficient time to conduct a careful, thoughtful and 
extensive review of the broad impact the organization guidelines have had on companies, 
including the possible reforms to improve them. 

This group should include ethics and compliance officers and other experts on ethics and 
compliance, in addition to members of the bar who represent corporations in criminal 
matters. Ethics and compliance officers can: describe the impact the organizational 
guidelines and each of the seven elements has had on their organization, address the 
strengths and weaknesses of the guidelines as written and also detail other legal and 
regulatory developments which may make it more difficult to establish and maintain the 
«effective" compliance program contemplated by the guidelines. 

Cingular Wireless· 5565 Glenridge Connector • Surte 1200 ·Atla nta. GA 30342 



The advisory group should, consistent with the Commission's legal authority, have the 
ability and time to review these other legal and regulatory initiatives, such as regulatory 
compliance guidance, voluntary disclosure programs, self-audit and source privilege 
issues, False Claims Act proceedings, corporate integrity agreements and other 
enforcement activity. These initiatives may also offer helpful suggestions for 
improvement in the guidelines themselves. 

If you have any questions regarding our corrunents, please call Carol Tacker, Compliance 
Officer on 404-236-6030 or Kathy Reluner, Executive Director- Ethics and Compliance 
on 314-835-2519. 

\ , .. 
" '• J I' • • • • ;.,' '· ·· 

... . ... 

Compliance Officer- Cingular Wireless 
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INYSE 

November 5, 2001 

United States Sentencing Commission 
One Columbus Circle NE 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Attention: Public Affairs 

Dear Sir or Madam: 

Srw Yo1k !>tod I \duno:c.ln, 
11 \\'all \trr<t 

l"r" Ynrl.. NY '' "'S 

td. 
fax: li1.6S6.8u6 
fashrn@nysr.com 

As a member of the Board of Directors of the Ethics Officer Association (EOA),·I 
write to commend the Commission on its plan to establish an advisory group to 
review the organization sentencing guidelines. The guidelines have provided an 
effective road map for eth,ics and compliance officers to develop meaningful 
programs.· 

I urge the Commission to include business ethics practitioners, including 
representatives from the EOA. in the advisory group and that the group be 
provided with sufficient time to conduct a thorough review, of the broadest scope, 
prior to making its recommendations to the Commission. 

Sincerely, 



FAX NO. 7815934924 

HEALTH CARE COMPLIANCE 
ASSOCIATION 

Nov. 16 2001 B6 : 01Pf1 P2 

18105 46• Avenue North • Plymouth. MN :15446 • Tel: 763/478-4490 • email: rsnei!Ct:Vbcca-jnfo.org 

November 16.2001 

Mr. Michael Courlander 
Public Officer 
United States Seuttnein' Commission 
Colwnbu.s Circle, NE., Suite 2·$00, South Lobby 

DC 20002·8002 
Fax: 

Dear: Mr. Courlander: 

I am responding to your aill for membets to pertlclpatc In 1bc ad hoc group the US Sentencing Commissions 8-ScaCCQcfo: of()rga.nlzatfons. I am the QUcfEJtecutfve Oflioer of 
the Health Care ComplioDoo A,s,ociation (HCCA)t wblch has 3000 Individual members. All of our 
members aro compl.l4nco profd$lonals. HCCA's mission Is to assllt tbe beallh care 1adustxy tn 
implcalmting compUaoco Our board membaa arc ftomJ)t'OmlnentheaJth care 
such as Uniw:rsity FoUDdatioD, RCA Healthcare. and 'fA]) Phannaceuticals (aee attached). Our Board representation also come$ £com outside as the omoc of{ospoctor 
Oeoetal (010) and tho U.S. Trcasmy. . · 

We woo1d beiUtcratecl ia ddcWh1t widlyou, which of would bo best auitcd to · partjcipatc in your ad hoc group. SboQld you need a Chafr of tho group 1 would auuest Greg Warner who, as of1mU31)' 1. 2002, WJ"U be our lmmcdWc Past and is til¢ Compliance Offi«:t for 1bo Mayo Fouodatlon. Mayo is a conu:nittee·nm otgani22tioa and Greg has 20 years of experience woridug with 
00Dl.aliuc¢s.. Cb.tlr\rls a UQu:p of diverse participants can be challenging and be would bo an asset to you. If 
you arc looldng for a gc:Detal member we hAve many lndJvfduals who could be oonsfdered e:nd wollld represc:nt our constituency well. 

RoySocll 
CEOIJCCA 
18105 466 Ave. N. 

MN 55446 
763 478-4490 
rsneU@hoc.info.org 

• 
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HCCA 200 I Leadership DirectoTY. 

OFFICERS 

Greg Warner 
President 
Director for Compl!ancc 
Mayo Clinlc 
Rochester, Minnesota 55905 
Wori< Pbone: 
Work Fax: 507-266-4743 
Email: rnmer@mayo.edu 

Sb«rl Vacca CHC 
Vke Preddtat 
Director, Nadonal Health CUe Compliance Practice 
Deloltte & Touche 
saoremento, CA 95814-4424 
Wen Phone: 916-498-7156 
Work Fax: 916-44+7963 
EmaU: svacca@dttus.com 

Mlchad Bewley, Esq. CHC 
S.COJid VIce PtaidC:Ilt 
VP, C«ponnle & 
Odholio Health East 

{)A 19073-3277 
Phoac: 610.355-2047 
Fax: 610-35$-2050 
&WI! 
. 

AJ J'osepbs CHC . e Secretary 
DlredDr oreorporase 
HIJ1cmc Health System 
Wac:o,tx 16710 
Work Pbaae: 254-20'2--1620 
Work Ftx: 254-202-4698 
Eman: 

Rev. 11/ 16/01 

F. Liu Murtha 
Treasurer 
Chief Audit & Compliance Officer 
Children's Hospital ofPWladelpbia 
Work Phone: 215-590-9156 
Worl< fAX: 215-590-<5886 
8m.ail: rnwtha@emall.chop.edy 

Ikbbie Troldus CHC 
lmmedlate Past President 

J>rlcewaterhouseCoopers 
Louisville, KY 40202 
Worl<. Numbt:r. 502-585-7723 
Work Fax - 502·585-7875 
Email: debbie.troklul>@us.pwcgJobal.com 

HCCA COUNSEL 
Tom Suddattl 
Monteomery, Mcen.cten. Wallcet- & Rhoads, LLP 
Pbfladelph!a. Pennsylvania 19108 
Phone: 215-77b74S9 
FaJC 21s-m-1620 
Email: tsuddath@mmwr.com 

Q;OIEXECUTIVE DgtECJ'QR 
R.o,- SaeU CRC 
HCCA 
1211 I.ooust Stree< 
Philadclphi, PA 19 J 07 
Pbone! 2JS-S4S-3334 
Fax: 215-545-8107 



FROM : HCCA-DRAGON 

HCCA GENERAL BOARD MEMBERS 

Eileen T. Boyd 
Managing Director, Forensic & Litigation Services 
KPMG 
Washington, DC 20036 
Work Phone: 202-533-Ql34 
Work Pax: 202-533-8560 
Email: etboy.Q@!:mmg.com 

Paul Flanagan 
Eisenhower Medical Center 
Rancho Mirage, CA 92270 
Phone:760-773-4542 
Fax:760-773-4297 
Et:MJ1: pflanagao@emc.org 

OdeUGayton 
Corporate Offioer 
University ofPennsyiVlmia 
Audit&Compllance 
Philadelphia, PA 19104-3106 
WorkPhone: 215-573-4806 
Email: GlJV!ON@POBOX.upmm.EDU 

Vicldc Mc:Connlek 
Integrity Officer 
Uu=dHcalth Group 

WorkPhollc: 952.936.1967 
Wod:Pax: 952.935.1471 
Email: 

Lewis Morri$ 
Assistant Inspedor Legal A1lidrs 
US Department of Health aod Human Services. 
WashhlgtoD. DC . 
WOIXPbotte: 
Wod::Fax: 202-401·3197 
Email: Imorris@o$.dhhs.goy 

GregMDier 
Mmer, Alfano & Raspand, PC 
lJhtladelpb!a, l'eansylva.nia 19103 
WorlcPhone: 215·988-1437 
Woit Fax: 
Smail: gpm@mar-Jnw.oom 

Teraa Mullett Ressel 
Deputy Assistant Secnlta:ry 
Department of' the 1'reasucy 
Washington, DC 20005 
Worlc Phone 202-622-2M>O 
Worl< Fax 80l-749..g64s 
email mullett@erols.com 
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Jeffrey Oak. PhD 
Complinnce and Business Integrity Officer 
Veterans Health Administration 
Washington DC 20420 
Work Phone: 202-273-5662 
Work fax: 202-273-6025 
jeff.oHk(rohq.mcd.va.gov 

Daniel Roach 
VP and Corporate Compliance Officer 
Catholic Healthcare West 
Sao Fraucisco, CA 94111 
Work Phone: 415-438·5579 
Work Fax: 415·591-2324 
Email: droach@chw.edu 

Joe Russo 
Russo 8! Russo 
Bethlehem, Pennsylvania 18018 
Phone: 610-882-2200 
Fax: 610-882·3755 
Email: jrusso@enter.net 

Brent Saunden 
Immediate Past President 
Director 
PrlcewatetbouseCoopers 
Bethesda. MD 20814 
Wodc Phone: 202-822-4089 
WorkFax: 202-822-5636 
Email: brentonMunders@us.xwcglobsl.com • . 

Wllliam.Tmett 
DirCctor 

Emst&Ycxing 
Allanra, GA 30308 
Work Phone: 404-817-5660 
Work Fax: 404-817-4344 
£man: wllllarn.tnltu(dley.Mm 

Steve Vlneze, CHC 
. Prcsldeot & CEO 

Vlnez:c & Frazer, U£ 
Montgomery, AL 36106 

Fax: 334-240-0996 
£mall: v!om@mindsming.es>m 

AlAn Yuspeh 
Sr. Vice President Btblcs & Compliance 
HCA. The Healthcare Company 
Nashville, Tennes.<;ee 37202 
Phone: 615-344-1005 
Fax: 615-344-1045 
Email: a1an.VU.5Deh@columhia.net 
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Judge Diana£. Murph}' 
Umted State Sentencing Commission 
One Colum bus Circle, N.E. 
Suite 2-500, South Lobby 
Waslungton, D.C. 20002-8002 

Dear Judge Murphy: 

No\·cmber 6, 2001 

I am writing this letter in follow up to the United States Sentencing Commission's 

requested comment on formation of an ad hoc advisory group pertaining to Chapter Eight 
. of the Sentencing of Organizations. 

Upon reviewing Chapter Eight and the supporting Chapters of the Federal Sentencing 

Guidelines, I support the concept of forming an advisory group to explore possible 
revision of the guidelines. · 

It has been ten years since the guidelines were first promulgated. During this ten-year 
pe.riod, a sufficient number of real experiences have occurred that provide a means for 
exploring the impact of the guidelines from several perspectives. First, a comparison of the 

intent of the guidelines with the actual impact could be made. It is important to continually 

assess whether the intent of the guidelines is having the desired outcomes. Secondly, an 
analysis of the changing business environment could be made to determine whether any 
changing external factors impact the guidelines effectiveness. Finally, it is useful to examine 

themes from real occurrences that provide greater clarity and aid practitioners .in improving 
their ethics and compliance programs. 

Que.stions pertaining to membership of the advisory group need to be pondered with 
considerable care. it is important to achieve balanced feedback and input. Membership of 
the ad hoc group should favor enlistment of a diverse cross section of corporate 
practitioners, academic c:ducists, business ethicists and representatives fro.11 the United 
States Sentencing Commission. While membership should be balanced, considerable care 
should be given to hearing the voices of corporate practitioners and the United States 
Sentencing Commission, the two groups most knowledgeable of and interactive with the 

guidelines. 

I wish to thank you and the United States Sentencing Commission for providing an 
opportunity for input into this matter of great importance. If I can be of further assistance 
in the future please do not hesitate to contact me at the CEBC at 651-962-4123. 

Ron an s 
President and CEO 



COMPAQ. 

CcNIIf'·lrl Cnm{J<I/c't ( ro &11 
nmstcJn I\' 1 i21N l(l()..J 

November 1, 2001 

Judge Diana E. Murphy 
Chair, U.S. Sentencing Commission 
% United States Sentencing Commission 
One Columbus Circle, N.E., Suite 2-500 
South Lobby 
Washington, DC 20002-8002 

JudQe Murphy: 

/0!>55 Sll l·J'/ 
TX l/1110 

r el28r 3lu 0610 

This letter is being written in response to your receflt announcement that the 
commission is considering forming an ad hoc advisory group to consider 
development of proposals on the organizational guidelines for the Commission's 
consideration. 

We recommend that you consider contacting the Ethics Officers Association 
(EOA) to their official participation on this ad hoc group. You may .contact 
them at www.eoa.org. 

. . . 
The Sentencing Guidelines are very important to us as a business unit within our 
company. We have relied heavily on them for strategic guidance in developing .· 
our co.mmunication, training, marketing, and case management programs. We 
would kindly ask that you take the proposals offered, including ours, under 
careful consideration and give this matter as much time and diligence as 
necessary. 

We offer qur support in any phase of this endeavor going forward. 

Thank you for your consideration. 

Sincerely, 

Compaq Computer Corporation 

Robert T. Spe 
Director, Offic of Business Practices 
Chief Privacy Officer 

' ·.· .. ... . . .. .... ,. .... 
4- • ••• .:. 

·· ·· .. · .. ... . . 
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MEMORANDUM 

UNITED STATES DISTRICT COURT 

Date: November I, 200 I 
To: United States Sentencing Commission 
Re: Comments on possible ad hoc advisory group 
From: Judge Kornmann 

I endorse and support the formation of an ad hoc advisory group to address federal sentencing 
guidelines issues for Native Americans in Indian Country. I refer you to the article I authored for the 
Federal Sentencing Reporter for September/ October 2000 and I enclose a copy. 

The group should include only individuals who are knowledgeable about the sentencing guidelines 
and how they work. General philosophical statements and accusations are of little value, very frankly. I 
am constantly amazed at how little tribal leaders know about the Sentencing Guidelines. They often write 
to me, urging that an Indian defendant who is a tribal member be sentenced to a term of probation, this 
despite the fact that the Guidelines and the case law would absolutely not permit that. I receive the same 
letters from family members and friends of the defendant, again with no information about the Guidelines. 
They write often about factors that are prohibited or at least discouraged. 

Thank you for your continuing intefest in doing something about how unfairly Native Americans in 
• federal court are impacted by the Sentencin Guidelines. . 

CHARlES B. KORNMANN 
UNITED STATES DISTRICf JUDGE 
United States CoUrthouse 
102 Fourth Avenue SE, Suite 408 
Aberdeen, SO 57402 



Injustices: Applying the Sentencing Guidelines and 
Other Federal Mandates in Indian Country 

Ask virtually any United States District Judge presid.iog 
over cases from Indian Country whether the Federal 
Sentencing Guidelines are fair to Native Americans; ask 
virtually any appellate judge dealing with cases from 
Indian Country the same question. and I believe the 
answer would largely be the same: No. Too often are we 
required to impose sentences based on injustice rather 
than justice, and tl;Us bothers us greatly. 

Our ancestors forced these origi.n.al. residents of North 
America into federal enclaves known as reservations, 
leaving them land that was largely undesir.able to home-
steaders and others. Surely, I need not recount the list 
ofbroken treaties and f.l.ilures of the federal government 
to keep our promises and meet our opligations to Native 
Americans-these f.l.ilures continue today. 

It is a misnomer to c:ail handcuffs •guidelines. • If 
sentencing must be placed on federal judges, 
at least the guidelines with regard to Indian Country 
should be structured differently. Fust. they should 
recx>gWze the tremendous differences that exist between 
Indian Country and the rest of America. For many 
zeasons Indian Country is a different world than any 
other part of this &ntastic:ally. prosperous nation of ours. 
Second. one must keep In mind Congress enacts 
statutes, very likdy.with little, if any, thought as to how 

impact NativeAinerlcans.' · · 

I. The Impact of Congressional . 
Congress in recent yeaz:s has moved f..u from the 
principles of federalism under which our counllywas 
founded by federalizing a large number of offenSes. 
We even have a federal drunk driving Jaw whose title-
'"Laws of States adopted for areas within Federu · 
jurisdiction""-is a misnomer. Instead of simply adopting 
by reference the statutory scheme and the maximum 
penalties from the state in which the federal enclave 
lies. so as ·to treat membeis of the military and Native 
Americans the same as others living in that state, 

added veiy serious penalties. If a Native 
American drives impaired in South Dakota's Indian 
Country. for ex2mple, he or she not only re<:eives what 
a similar drunk driver would receive in Sioux Falls 
but the punishment •slull include an additional term 
of imprisonment of not more than I year, or if serious 
bodily injury of a minor is caused. not more than 5 
years, or if death of a is not more than 
10 years, and an additional fine ••. or both, if a minor 
(other than the offender) was present in the motor 

) · vehicle when the offense was comutitt.cd •.. • Thus, if 
an impaired Native Aincricm driver in Indian Country 

:. ·. 

who otherwise obeys the law is hit by another driver 
who drives through a stop sign and a child in the Native 
American's vehicle is injured or killed. the Native 
American pays the enhanced penalty. Although many 
would seriously question whether Congress should 

CHARLES 8. address drunk driving in such a manner or perhaps in 
KORNMANN any manner. I do not argue that the penalties as such · 

are necessarily out ofline. That is a matter for our u.s. Oistrict Judge, 
District of elected representatives to determine. However, I do 
South Dakota argue strenuously that it is terribly wrong to treat Native 

American impaired drivers more severely than similarly 
impaired drivers in the rest of the United States. 

Let me provide another exm1ple. Congress has 
seen fit to severely punish those who sell drugs from 
•protected locations, • such as a •housing &cility owned 

· by a public housing authority .• , The Statute calls for 
twice the maximum punishment authorized by :u 
u.s.c. s 84t(b) and •at Ie3st twice any teim of supervised 
release· authorized by 2.1 u.s.c. s 8.p:(b). In addition. 
a&e up to twice the amount authorized by :u U.5'.C. 
S 8.p:(b) may be imposed. Excrpt to the extent a greater 
minimum sentence is called for by :u U.S.C. I 8.p:(b), 
a person Violating this statute ·shall be• unprisOned 
for not Jess than one Only ifihe gle invOlved five 
grams or less of marihuana is the minimum. sentence . 

· · · 
· Guideline I 201.2. (a){I) provides for a two-level 
enhancement for se{ling drugs from a . 
location.• This results from a directive to the 

_. Sentencing Commission in Section 6.._S4 of the · ' 
· ·ADtl·Drug Abuse Act of1988. At least tWO circuits,. 

including the Eighth Orcuitin Un#ed 
998 F-20. 58-4 (8th Cir.1993), hold that reganfiess of 
the or lack of application o( a statutory · 
mandatory minimup:1, the guidelineS provision must 
still be applied. In the Eighth Circuit, we are told 
to start with S 2Du if the sale oecutred in a protected 
location and then apply the enhancement under 
S 2D1.2. ' . ·. .. 

The rationale for enhancing the sentences of drug 
dealers who deal from large public housing projects run 
by •public housing authorities" in major cities . 
law abid.iog residents are ch.allenge<f c:laily by chUg · · · · · 
dealers and other aimin.als is certainly understandable ' :: 
and remains a matter oflegislative ·.·· .• 
However. Congress fmed to tike into account that f.?r .. . 

. · the most part. public housing·in · 
is run by Indian Housing Authorities conSists ofs'ingle ... 

- • • •• • '\ 'C o . :,1"' -.. Wnily dwellings. Why should a we2.1thy o·reven a ·· · · · · 
mid·levlifncome person who rents or owns his' I{ef .• .. " 

· A.lo :- .·. ,; 
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own hom<: sells drugs be subJc<.t to s1gruficanth lesser penalties than a Native American oflimited means 
who lives in a single family "public housing" home on 
the md sclls drugs from that home? I have 
interpreted 2.1 U.S.C. S 8Go and the two-level guideline 
enhancement as not applicable to people who live 
in homes owned by Indian Housing Authorities. A 
"public housing authority" is a different entity than an 
"Indian Housing Authority."lb.is is supported by my 
analysis of 2.5 U.S.C. H 4101 ct seq .• and the rather 
extensive statutory scheme in Chapter 42 dealing with 
"Native American Housing Assistance and Self-Deter-
mination.· I looked also at 42 U.S.C. 5 1437a(b)(6) 
and the legislative history of removing any reference to Indian Housing Authorities in the definition of"public 
housing authority", this having been accomplished in 
25 U.S.C. S 4101 by an Act of October 26, 1996, effective 
October r, 1997. I considered also the rule oflenity 
and other statutes. Thus far, my interpretations have not been appealed. · • 

II. The Impact of Substance Abuse on Sentencing 
Substance abuse problems are rampant in Indian Coun· try. Extreme poverty. lade of almost any job opportunities, 
feelings of oppression and disaim.in.ation. histories 
of domestic and other abuse, uodesixable peer pressures, 
and loss of feelings of self worth .aD. contribute to • 
addictions. Convictions for driVing under the influence (and simil,a.r convictions by whab:ver name they are · 
known) often increaSe the crit;ninal history categories 
of Native pmsUaD.t to note 
to S 4AU-. By contrast. tii<>Se sentenced in state court . (at least 1n South Dakota) for ·thefts and other 
offenses are not generally pe:n.alized fur past convictions of d.runk driving because the state judges simply pay little. if any. attentioD: to such offenses. I belie"V"e that is true as wdl in other states, at least in those without sentencing guidelines. In any cveat. we are pemUtted no such luxury in lndim Country cases. 

The sentencing guidelines are also espedaily hush to Nation: Americans who resisted arrest, often 
while under the i.nfl.uenc;e of some substance.• in state court for a similar offense would usually be 
sentenced to time served while he or she •sobered up. • In federal court. however, Nation: Americans are often 
charged with impeding. obstructing or resisting a 
federal officer and, upon conviction. routinely go to a federal penitentiary as •obst:ru.cting or impeding an 
officer" calls for a base level of six pursuant to J The definition offedcru officer includes any tribal police officer when the tn'be has entered into 
a contract with the federal govc:tJ?lilent which virtually evuy tribe has done. defendant had •physical contact• with the officer, a th.rec; level enhncement is 
applied. Obviously. all arrests involve physical contact 
between the officer and the person being arrested and a defendant who is intoxicated will often touch the 

officer tn an 1m proper manocr. Titus. fo r J defendant 
with criuunal history I category who goes to trial and 
is convicted. the sentence range is four to ten months. 
This is an excessive sentence when the officer has not . -been injured in 2ny way. Putting up with drunks is 
to some extent ·part of the territory" for police officers. 
Therefore. people who resist arrest while intoxicated 
anywhere else in this country tend not go to prison for resisting arrest. regardless of what their past criminal 
history might be. I hasten to add that a Native American who actua.I.Jy injures an officer is often charged with 
a different offense, namely assault with a dangerous 
weapon or assault resulting in serious bodily injury. The definition of a dangerous weapon includes "shod 
feet", e.g. kicking someone with tennis shoes. 

Ill. The Need for More Departure Opportunities 
Sentencing judges are largely prohibited from taking 
into account the realities in Indian Country. Under S 5H1.10 we can neither consider race or national origin nor the fact that we took away the culture, the language, the religion, the land, the buffalo, the pride, and the 
very freedom of Native Americans years ago. It is not 
only Blacks who have suffered greatly in America 
but also Native Americans. 

Also, ·under S sHI.u we are preYented trom considering lack of guidance as a youth and If you could the tern. ole puenting that Article Ill:. 
judges see on so many occasions in Indian Country, ·. :.. • '. this proluoition not apply here. Why is it not a · · := ·. : ._, senten<;ixlg c;onsideration to look at J:iow. the. young petson was Rised what the person was taught or not : ·taught? H<>W and wliy·should ·the young person be sentenced without considering that the child's or young adult's parents were largely absent and. when present. :, often intoxicated and engaged in domestic nolence? How could we not know that being t2ised in such an environment would cause the child as'a young adult· 

to reap what was sowed by the pazents? The age of a young defendant who has just emerged or escaped 
from such a home of violence is not oniinarily relevant 
under U .S.S.G. i sHu.· It should be. ·-' . One might say that such departures should also be 
av:lilable to other disadvantaged youth, Peihaps so. 
However, the levels ofhopelessness,lack of employment opportunities, ala>bolism.. drug abuse, domestic 
sexual abuse of women and children, and complete 
lack of parental discipline or even presence are far worse in Indian Country than in any major city ghetto. l.iste.n to what I hear virtu.illy evecy week in trials and hearings and what I read in the presentence investigation reports. The conditions described are simply not on the 
·national radar"; they are not even on the "radar" of 
people living in the states where Indian Country is • found. Few people off the reserv;.tions know wha! is . . . : ,:. happening and what has happened 
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Many young Native Americans ;ppear ;t an early 
age in fedenl court. Sixty percent of all the juveniles 
(under age 18) prosecuted in federal court in the United 
States come from the District of South Dakota. This is 
an astounding and frightening statistic. It is particularly 
astounding since the federal Bureau of Prisons (BOP) 
neither operates nor owns any facility in this country 
to house or treat juvenile delinquents but rather relies 
on state or private facilities. The BOP does not even 
pretend to know what to do with juveniles. Because 
of these factors, federal judges dealing with juveniles, 
almost regardless of the crime committed. pbce the 
juvenile on probation to enable the United States 
Probation Officers to place and then supervise these 
young people. While the sentencing guidelines do not 
apply to juveniles;: they pay the price later when they 
return to federal court as adults with a juvenile record. 
See U.S.S.G. J ¢.1.2. (d)(2). 

probation officers would also be required as would 
be a few other changes. The Indian Civil Rights Act. 25 
U.S.C. S 1302, creates a body of substantive rights for 
Indians which are patterned. in part. on the Bill of 
Rights. The statute, however. does not grant a right to 
counsel in tribal court. lbis should be changed if more 
cases are to proceed in tribal court Such a fundamental 
change would also create at least some good jobs in 
Indian Country. In the end its implementation depends 
on sufficient funding. 

Alternatively, is there any chance of simply recogniz-
ing that Indian Country is different and that sentencing 
judges should be given true •guidelines" in dealing 
with these cases? A sentencing factor could be added 
to take into account the realities of these young Native 
Americans in coming of age. In short, a measure of 
mercy and understanding should be added. Another 
sentencing factor could allow the judge to take into 
account, in sentencing Native Amerians or othe.rs in IV. A Proposal federal enclaves, similar sentences imposed in state A recent study by die United States Department of courts in the state in which the judge presides. I realize Justice as reported by the news media in March of 2.001 this would not succeed with regard to all offenses, such tells us that what we have been doing in Indian Country as drug aimes, given the appa,rent mood. of the tountry is not working. The study periO;<i covered 1983 through with regard to the SO<:illed war on drugs, firearms 1998. Violent aime against blades bas £allen by 38%, offenses an4 other similar fedet2l aimes that apply 

by 29%, and agafdst Hispanics by •'?h. evenly throUghout the countri Regardless ofwheie' a · Only Native Amerians are -J.eft out."lhe rate for felon possesses a firemn and is prosecuted. wa.s'•fper t.ooo; forwliiteS 38 per i,ooo; 'ai:id the penalties should be brgely sam,e_ But the · · · for Asians :U per 1,000. By COntrast, in 1998, IIO · · situation is. diffeieDt in.'tJ:le Cases of resiSting . Indians out of 1,000 were Victims of violenCc..·lndi.an arrest. drunk iimiDg. theft. 'ind'simibr often.ses' whiCh: .... . women 'f!'ere'fictjmlred by iheiqwtners'mcire thail · ·· ·· are not usUally fu.' :. 
twice as often as· black wotnen but tlie incidents were · · wheDeVerthey Cowitry anq . .. reportedless'Ofienthaltamong.blacks.In the words· .... federal enclaveS. .···:·, · :i'\.' ·,:. :- . .. ;: · ·:.:;· .. ·;· .. i •. •. 
of James A1air rOi.:. aimin;l Justice . · .. I hope the Sentencing . ·.,. . ..• .. : ·. eastam Univexsity, "the staggeringiy high rates of . study these issues and. with the help of Congress, .. _ . 'riolence. espedaily violence. reflect the impact . ·. address the. great tmf.aimess that noW exists as to NatiVe ·.: :. of severe poverty, and lack of acctSS to · . Amerians in feder.U court. I Wish theni well. '· . :: .· ·:·: : social and legalsupport syStems and edu.cAtion. ... . .. . . .. . . . · ·· · · · · .. : • ' · · 

But what to do? A paitW solution would be for 
Congress to adequately fW:id tribal court systems to 
establish for the first time an independent judiciary with 

. lawyers as fudges, sUpport. and an the 
other safeguards commonly found in non-tn'bal courts 
in this countiy. Many ca.Ses now prosecuted in federal 
court could then be processed in tn'bal courts. Adequate 
and independent police departments and pretrial and 

Notes ': 

& • See 18 us.c. § 13. 
• See 21 us.c. § 860. 
• Primarily NatiYe Americans ace sentenced under this 

proylslon. Howeo.<er, tf In federal enclaves, 
such as national parks and monuments. 
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UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 

November 6, 2001 

624 Nrnth Street. N.W. 
Washington, D.C. 20425 

Commissioner Elsie Meeks' Public Comment To The United States Sentencing 
Commission On The Merits Of Forming An Advisory Group On Issues Related To 
The Impact Of The Sentencing Guidelines On Native Americans In Indian Country 

Merits of Forming an Advisory Committee 

An advisory group to the United States Sentencing Commission needs to be 
formed to do a comprehensive review of the impact of the Federal Sentencing Guidelines 
in Indian country. The federal sentencing structure as applied to crimes committed by 
Indians on Indian reservations neither deters crime nor rehabilitates offenders, two key 
purposes of criminal punislunent identified by the U. S. Sentencing Commission in its 
report Manslaughter Working Group Report to the Commission. Federal sentencing of 
Indians convicted of Indian country crimes is, however, breeding resentment because of 
inequities, real and perceived. A comprehensive review will provide the facts needed to 
move the discussion about federal sentencing of Indian country criminal defendants from 
anecdote and rhetoric to an informed dialogue that will aid future decision-making . 

The impact of the Federal Sentencing Guidelines on Native Americans first came 
to my attention in 1999. Tribal members and leaders, defense attorneys, and federal 
judges were voicing their concerns that federal sentences were longer than state sentences 
for similar typical local-law violations. Because of federal jurisdiction on Indian 
reservations, these offenses that would normally have been heard in a local forum were 
prosecuted in federal court. Native Americans, therefore, were receiving longer federal 
sentences than non-Indians who were getting more lenient state sentences for similar 
violations. This fueled perceptions that sentences were unfair to Indians and created 
distrust in the justice system. 

What I have found is that there is little data concerning the sentencing of Native 
Americans publicly available. The Sentencing Commission has issued three reports that 
show because of federal jurisdiction on Indian reservations the majority of those 
sentenced in federal court for manslaughter and sex-related crimes are Indians. While 
these reports --Manslaughter Working Group Report to the Commission (December 
1997), Report to the Congress: Sex Crimes Against Children (June 1996), and Report to 
the Congress: Analysis of Penalties for Federal Rape Cases (March 1995) --are very 
informative, their focus is on those specific crimes and attendant sentences, not the 
Guidelines effect on American Indians. 

There have been a number of sentencing studies by race, but they have looked at 
only four races: white, black, Hispanic, and ·:othP.r," with Native Americans falling into 
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the other category. The lack of an in-depth analysis o f the Guidelines effect on 
American Indians prevents a true understanding of the Sentencing Guidelines impact on 
Native Americans. Given that Indians are the only group that is subject to federal 
criminal jurisdiction based on race and where they effec t a crime, a comprehensive 
review of the effect of the Federal Sentencing Guidelines in Indian country is long 
overdue. 

Scope of Review by Advisory Commit1ee 

The exact scope of a review should be decided upon by an advisory committee 
after it has been fonned and more is known about what data are already available, what 
data are needed, and what resources will be needed for the committee to complete its task. 
Necessary, though, are timetables to keep the project moving forward to prevent it from 
withering on the vine, an all too often occurrence with initiatives to address conditions in 
Indian country. The final work product must include findings and specific 
recommendations that the Sentencing Commission and Congress can take under 
consideration. 

One thing a committee must do is an analysis of the options available to address 
the concerns of the impact of the Guidelines in Indian country. At the Sentencing 
Commission hearing in Rapid City; South Dakota, we heard requests for and against more 
reservation crimes being prosecuted in tribal court, more sent,encing discretion for judges 
to take into consideration the unique circumstances that exist on most Indian reservations, 
and tnoes consenting to the application of the Guidelines ("opt-in provision"). Each of . . 
these potentiat options, and others, needs to be flushed out with the pros of. 
each identified. : : . . . . .. , · . .. · . .. ·. . . . . . .. ,, .. , 

. . . ·-::.- ... ... · .. 
Deferring to Tribal Court ...... . 

, • _. , ,' : •• : •• · : I '; : • 

The of the U.s.: deferring more· crinilitai" cases to . 
needs to be looked at In the Sentencing Commission' s 1997 report on federal sentencing. . 
and cocaine, the Commission advocated for more local control to better address drug 
crimes. The Sentencing Commission reported that federal policy inappropriately used 
limited federal resources by focusing law enforcement efforts at the lowest level. The 
Commission. believed that local governments may be able to address some criminal issues 
more economically and with more locally-focused penal and social goals than could be 
achieved by the federal goverrunent. The same could be said about the federal 
government's policies in Indian countzy. 

More Sentencing Discretion for Judges 

Many want judges to have more sentencing discretion in Indian country cases to 
take into account the extraordinary conditions that exist in Indian country. Attached is an 
article, The Unique Circumstances of Native American Juveniles Under Federal 
Supervision, written by a federal probation officer that gives an excellent summary of 
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those conditions. A different cu lture perseveres on reservations, despi te attempts of 
forced assimilation to accept the dominant society's ways. Also, living on a reservation 
subjects a person to the burden of federal criminal jurisdiction over what are ordinarily 
local Jaw offenses. And the abuse of alcohol, caused by the dire socioeconomic 
conditions that exist on reservations, is involved with the vast majority of crimes 
committed in Indian country. The Federal Sentencing Guidelines do not adequately 
consider these circumstances. 

Opt-in Provision for Sentencing Guidelines 

Congress and the executive branch have recognized the burden of living under 
federal criminal jurisdiction and have included "opt-in" clauses in crime legislation. Opt-
in provisions in federal law require tribal consent for the law to be applicable to the tribe. 
Tribal opt-in clauses are in the Violent Crime Control and Law Enforcement Act of 1994, 
the Federal Death Penalty Act of 1994, and the Federal Juvenile Delinquency Act of 
1994. 

In addition to these possible options, policies focused on preventing crime rather 
than after-the-fact penalties and culturally relevant practices need to be considered. 

Inter-Jurisdictional Comparison 

Most agree that federal sentences are generally more severe than state sentences 
similar offenses and that individuals· convicted of Indian country crimes are 

disparately impacted by this. What is unlmown is to what degree Indians are effected. To 
determine this, a committee could do an inter-jurisdictional comparison between state and 
federal sentences for similar offenses committed on and off .a reservation. While looking 
at state and federal sentences may not be the best comparison, for it assumes that state 
sentences are more appropriate than say tribal customary practice, it may be the most 
practical. Since most if not all felonies that occur in Indian country are prosecuted in 
federal court and not a tribal forum, data about tnoal sentences may not be readily 
available. 

An inter-jurisdictional comparison will provide a benchmark to help determine if 
the Guidelines do disparately impact American Indians and if so, to what degree. The 
Sentencing Commission has done these type of comparisons in its reports Manslaughter 
Working Group Report to the Commission and Report to the Congress: Analysis of 
Penalties for Federal Rape Cases. The comparisons showed where the federal guidelines 
were longer than state sentences and vice versa. These reports could serve as models. 

An inter-jurisdictional comparison between federal and state sentences for similar 
offenses should include as many offenses and jurisdictions as practically possible or 
needed to provide meaningful information. One possibility is a comparison of federal 
and state sentences of all similar offenses in one jurisdiction. For example, a committee 
could compare all federal Indian country sentences with the state sentences for similar 
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offenses in South Dakota. Another possibility is to compare federal and state sentences 
for selected similar offenses in multiple jurisdictions with large federal Indian country 
crime dockets. 

Advisory Committee Membership 

Because I live in South Dakota, the people I know who are interested in reviewing 
the impact of the Federal Sentencing Guidelines in Indian country are from South Dakota. 
No doubt there are others from other states whose membership would benefit the 
committee. Some I can think of, based on my readings, are the Honorable William 
Canby, Jr. (91

h Circuit CoUrt of Appeals), Kevin Gover (Former Assistant Secretary for 
Indian Affairs), Jon Sands (Arizona Federal Public Defender), and Michael Tonry (law. 
professor). There are many others, I'm sure, and hopefully the public comment submitted 
to the Sentencing Commission has identified some of those individuals. 

I will assist the Sentencing Commission in any way I can to form an advisory 
committee to review the effect of the Federal Sentencing Guidelines on Native 
Americans. I am willing to serve on a committee but will ·understand if that cannot be 
accommodated. It is important that those who do serve will be able to give the time and 
attention needed to analyze the impact of the Federal Sentencing Guidelines in Indian 
country. Membership on a committee should inClude stakeholders representing a variety 
of interests: 

• Recognized experts of the Federal Sentencing . 
• Academicians " . . . . . 
• Federal judges, prosecutors, and public defenders whose workloads consist of a ·· ··.: ; • . · 

largenumberoflndian country criminal cases . . . : . . : .-· _. ;·. 
• Private defense attorneys who are very experienced with Indian country ca5es ·; .. · 
• Representatives from the Native American community (organizations to contact · 

for candidates: National Congress of American Indians, Native American Rights ·· · · 
Fund, Indian 4w Section of the Federal Bar Association, Department of Justice 
Office of Tribal Justice, National American Indian Court Judges Association) 

There are many that could serve ably on an advisory group. Because of their 
demonstrated commitment to seeking fairness in sentencing, the following individuals 
would be an asset to a committee: 

• The Honorable Charles Kommann, District of South Dakota 
• Federal Public Defender Bob Van Norman, District of South Dakota 
• Former U.S. Attorney Terry Pechota, Rapid City, South Dakota 
• USD law professor and Indian law scholar Frank Pommersheim, Vermillion, 

South Dakota 
• Attorney Patrick Duffy, Rapid City, South Dakota 
• Attorney Bruce Ellingson, Rapid City, South Dakota 
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I have not confirmed whether or not these individuals would serve, but I am 
inclined to believe they would. They all have a wealth of experience related to Indian 
country criminal cases and Indian law. Their service would be invaluable. 

Ending Remarks 

The U.S. Sentencing Commission has a body of work that could assist a 
committee in its task. The manslaughter and sex-related crimes reports mentioned before 
show that Native Americans are sentenced far more often in federal court than any other 
race for those crimes. Those reports show why a perception of disparate and unfair 
treatment of Native Americans in the federal criminal justice system exists. The 
Sentencing Commission has twice recommended that a penalty structure that results in a 
perception of unfairness because the sentences appear to be more severe for racial 
minoriti es be changed (1995 and 1997 Sentencing Commission reports to Congress on 
cocaine sentencing policy). 

Punishing Native Americans more harshly based on their status of being Indian 
and living on a reservation may be lawful, but it is not just. Nor· is it effective. The 
impact of the Federal Sentencing Guidelines on Native Americans has long been 
overlooked. Quoting from the latest Federal Sentencing Reporter (Vol. 13, No.2): 

Congress and the Sentencing Commission need to consider what goals the 
federal sentencing ofNative Americans serves. Equal treatment for all 
may easily turn into inequality when the basic conditions differ so 
dramatically between reservations and the rest of the country. Therefore, 
the Commission should view the sentencing of Native Americans against 
the backdrop of the long and tortured history of Native Americans in this 
country ... Native Americans remain the forgotten minority which 
continues to suffer from centuries of long abuse. In light of the high crime 
rate in Indian Country, in the long run it might be useful to focus less on 
punishing crimes committed on reservations but instead on putting 
together a comprehensive program to prevent such crime, which would 
have to include substantial efforts against alcohol abuse (emphasis in 
original). 
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*68 TBE UNIQUE ClRCUMSTANCES OF NATIVE AMERlCAN JUVENILES UNDER FEDERAL 
SUPERVISION 

Brenda Donelan 
United States Probation Officer, District of South Dakota 

Copyright 0 1999 Brenda Donelan 

The Myth and the Reality 

TilE ROMANTICIZED view of Indian reservations is that of a closely-knit family dealing with day-to-day. problems in a rural setting. While this notion may be true to a degree, reservation life has been greatly idealized by Hollywood. The typical individual living on an Indian reservation in the United States faces poverty, alcoholism, unemployment, and violence on a near daily basis. Broken homes. as well as Jack of access to education and health care, are also major impediments in reservation areas. Contrary to popular belief; the majority of Native Americans do not reside on or near a resernltion. As of 1990. 22 percent ofNative Americans lived on an Indian reservation, while 15 percent resided near a reservation (Aguirre and Turner, 1995). Thus, the remaining 60 percent made their in non-reservation areas. 
Most felony and some misdemeanor offenses committed by Native Americans ·on reservation land fall under the jurisdiction of the federal court. Native Americans constitute less than one percent of the total population in the United States; however, Indian offenses amount to nearly ten percent of the overall federal cases (Sands, 1998). In some states, such as South Dakota, Indian offense$ constitute a major part of the. court docket. The Native American population in South Dakota in 1995 was approximately 7 percent (Dvoralc, 1995); however, as of October 1999, the percentage of e Native Americans on federa1 supervision· in the state was "67 percent (U.S. Probation Office, 1999}. Nationally. Indian offenses constitute over 20 percent of murders and in federal court and nearly 75 percent of all manslaughter and sexual abuse cases (Sands, 1998). ·The. number of Native Americans per capita confined in state and federal prisons is approximately 38 percent above the average. The rate of confinemeut in local jails is to be nearly four times the oational average (Bureau of1ustice, 1999). . . .. :.. . :. . . . . :. . . . 
According to Buteau of !ustice statistics for 1995, United States attomeys .filed cases against 240 individuals for alleged· acts of juvenile delinquency. Out of the 240 cases, 122 were adjudicated in the federal court system, accounting for 0.2 pertent of the total amount of cases federally adjudicated during 1995 (Cohn, 1997). Over half (61 percent) of the juveniles adjudicated in federal court are Native Americans. Bureau of Justice statistics for 1995 also revealed that 37 .. percent of the juveniles adjudicated delinquent were committoo to a correctional facility, with the average length of commitment being 34 months (Cohn, 1997). As of October 1999, the U.S. Probation Office for the District of South Dakota was supervising 107 Native American juvenile offenders (U.S. Probation Office, 1999}. The statistics illustrate that Native American youths are disproportionately represented in the federnl court system. The purpose of this article is to illustrate the uniqueness of Native American juveniles: specifically, the Sioux Indians of South Dakota. who fall under the jurisdiction of the federal court system. 

Indian and non-Indian Views on Crime and Ddinquency 

There is a vast difference between Indian and non-Indian perceptions of wrongdoing and the most effective means of dealing with crime. In the non- Indian community, a person who commits a crime is deemed a bad person who must be punished. Indian communities, however, view offenses as misbehavior which calls for teaching or illness which requires healing (Sandven, 1999). Non- Indian communities tend to favor a punishment modality, whereas Indian communities traditionally put their faith in education, treatment, and medicine. Obviously, these differing views lead to clashes between the cultures. When dealing with delinquent Native American youth, non-Indians may feel the best course of action is 
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juvenile detention, whereas lndian communities may favor probation, participation in traditional cultural ceremonies, or 
mentoring by a tribal elder. 

Alcohol Abuse 

Alcoholism is a major problem on Indian reservations in the United States. According to Bureau of Justice statistics 
( 1999), 70 percent of jailed Native Americans convicted of violence reported that they had been drinking at the time of the 
offense. With regard to American Indians, the arrest rate for alcohol-related o(fenses such as drunken driving, public 
drunkenness, and liquor law violations was more than double that for the total population during 1996. Finally, the Bureau 
of Justice reported that almost 4 in I 0 Native Americans held in local jails had been charged with a public order offense, 
most notably driving while intoxicated. 

There is no doubt that alcohol abuse and alcoholism play a volatile role in the lives of people of all cultures. Native 
American populations, however, seem to be more susceptible *69 to the disease of alcoholism. Some studies have 
suggested that there is a physiological component to Native Americans' increased propensity toward alcoholism, while 
others have found that a variety of socio-economic factors such as poverty and lack of opportunities play the largest role 
in this issue. 

When a juvenile or adult offender is a substance abuser, probation officers typically deal with this issue through inpatient 
or outpatient treatment, aftercare services, and Alcoholics Anonymous (AA) or Narcotics Anonymous (NA) meetings. 
While these services may be of benefit to both Indian and non-Indian populations, 1-:lative Americans tend to rely on 
cultural methods to deal with their sobriety. Specifically, a sweat lodge ceremony, or a "sweat" as it is sometimes called, is 
used as a means of obtaining spiritual purification through prayer. Individuals enter the sweat lodge and engage in 
traditional prayetS as a ceremonial process of cleansing their souls. In addition to getting in touch with their spirituality, 
participants in the sweat lodge ceremonies seek clarification and guidance concerning problems dealing with family, 
substance abuse, violence, and other pertinent issues. 

The Sun Dance is a ceremony in which participation requires total abstinence from alcohol and drugs. In this sacred 
ceremony, Sun Dancers (who must be male) pierce their chests with sharp skewers which are attached to ropes connected 
to a c:cuter pole. The Daooers move around the center pole in a circle while pulling against the skewers piercing their 
muscles. During the Sun Dance, participants gaze at the sun and pray .. The Sun Dance may last several days. during which 
the Daocers traditionally are not allowed food., water, or rest. Interestingly, the. Sun Dance was prohibited by federal law 
from 1904 to 1935 {Brown, 1993). Although this sacred ceremony was proclaimed illegal, it continued in secrecy. By 
1959, the right to bold and participate in Sun Danoe ceremonies was reinstated. 

Instead of insisting on only AA or NA attendance for Native American juvenile offenders, probation officers 
consider balancing the traditional sobriety requirements with those of the Native American culture. Specifically, voluntarily 
atteoc:ling a sweat or Sun Dance could take the place of mandatory attendance at a weekly AA meeting. ·Participation in 
sweats wuld be alternated with weekly AA meetings or used to supplement AA attendance. Another viable option is 
inpatient/outpatient treatment facilities operated by the Indian tribes. These types of facilities are typically located on 
Indian reservations. They offer a traditional chemical dependency treatment program which incorporates aspects of the 
Indian culture. 

By including Native American culture and ceremonies in the traditional treatment regime, the probation officer 
approaches sobriety from a dual standpoint. It is now widely accepted that in order to be effective, treatment must be 
matched to client characteristics. It logically follows that Native American juveniles interested in their culture should be 
allowed to tap into it for help and support in achieving sobriety. 

The Concept of Family 

AnothCT difference between the Indian and non-Indian communities is the concept of family, or "tiwahe," as it is called by 
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i nd i ans whites blacks as i ans 
sexual Assaults 7 2 3 1 
robberies 12 5 13 7 
agg. Assaults 35 10 16 6 
s imple Assaults 70 32 30 15 

--------------------------------------------------------------------------------------------------------------------------------------------------------------
Life Chances 

Compared with other ethnic populations in the United States, Native Americans have been severely constrained in their interaction with mainstream society (Aguirre and Turner, 1995). This isolation is largely the result of the numerous treaties between the U.S. government and the Native American tribes, which placed tribal members in subordinate positions. The subordination. in turn, had the effect of limiting their opportunities to secure life chances. Typically, life chances are defined as the access to satisfactory education. housing, employment. income, and medical care. In essence. life chances are valued resources. 

President John F. Kennedy was quoted as saying, •For a subject worked and reworked so often in novels, motion pictures, and television. American Indians remain probably the least understood and most misunderstood Americans·ofus a11• (Brown. 1993).1n the 1970s, the United States government officially aclcnowledged that Native Americans were the most impoverished group in the United States and that this population lived in conditions rivaling those found in Third··::.' . World countries (U.S. Department of Health. Education. and Welfare. 1976). As little as·20 years ago, 14 percent of ·· · .: Native Americans lived in overcrowded housing, 67 percent lived in houses without runniog water, 48 percent lived .in . . e bouses'without toilets, and 32 perceot had no means of.transportation (Asuirre and 1\uner, 1995). filctoJ;& paint a 1! dismal picture for Native. Americans, especially those living in isolated .reservation communities. · · conditions have generally improved for most Indian communities, a large proportion of the Native American ·population • .. ·: .. . stilllivesbelowthepovmyline. SeeTable2. ':: , J • . ;·- . . .· :. · • :, .. · ·: ·: ;·.': 
'\ • ' • • I .• •. • : ·• ..··: .,1; ... : , ::- .: 

• ··: :., •• ·;{: : :_•!' :·: 

• • - . - - --- • • • I • • "' ----------------------------------------------------------------------------TABLE 2. OF FAMILIES LIVING BELOW THE PQVERTY LINE, 1970-1990 '·'' ' · ... 
.. .. ... t,.; :': t .. • 

year white Americans native Americans 
1970 8.6 33 .2 
1980 7.0 23.7 
199 0 9. 8 36.1 

Educational attainment is another life chance in which Native Americans fall below the average level. With the exception of l£spanics, American Indians are the least likely of all minority groups to graduate from high school or college. According to Aguirre and Turner (1995), in 1992. 78 percent of Indians had earned a high school diploma. compared with 91 percent of non-J£spanic whites. When comparing college graduates. however, only 11 percent of Native Americans 
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had earned a college degree, compared with 28 percent of non-Hispanic whites. At the high school level, there was a 13 
percentage point difference between the two groups. When comparing the two groups for college graduates, non-Hispanic 
whites were nearly three times as likely as Indians to have achieved a college degree. These figures can be explained, in 
part, by a lack of access to satisfactory elementary education. The parents of aU minority youths, as a whole, tend to have 
less fonnal education than their white counterparts. Because parental educational attainment is often linked to a student's 
academjc performance, minonty students may start school at a disadvantage (O'Hare, 1992). Finally, much of the focus of 
education utilizes the white culture as a basis from which to compare all other cultures. Using the white culture as a point 
of reference is not necessarily pertinent or interesting to students of other cultures, races, and ethillcities. 

Two final life chances to be addressed are occupational attainment and income levels. In 1995, the unemployment rate 
for whites in South Dakota was 3.2 percent. Native Americans had a 32 percent unemployment rate during the same time 
period (Dvorak. 1995). Astonishingly, the unemployment rate for Indians was ten times higher than that for whites. As has 
already been discussed, Native Americans have lower levels of educational attainment. Low levels of education have an 
inverse relationship with high unemployment rates. The isolation of reservation communities also prevents access to weD-
paying jobs. Finally, reservations *71 have difficulty in attracting businesses and industry to their already economically-
depressed areas. 

In South Dakota, as weU as the rest of the United States, there exists a major economic difference in the median 
household income of Indians and whites living in the same area. In 1995, the median income for whites living in South 
Dakota was $27,000 per year, compared to less than S 10,000 annually earned by Native Americans (Dvorak, 1995). It is 
important to remember that these figures are based on household income. As.was previously mentioned, several extended 
family members and non-relatives may all live under one roof in Indian homes. At non-Indian residences, however, there 
are typically just parents and children. 'Therefore, Native Americans are supporting larger households on less income. 

Probation officers dealing with Native American juvenile offenders need to consider the harsh reality that these 
individuals may not have transportation to get to running water in which to bathe, or the immunizations and 
nutrition necessary to keep them healthy. Expecting these individuals to attend school on a daily basis may largely be out 
of their control if transportation is not available. Once at Native American youths may find little value in an 
education which does not address issues from an Indian perspective. Further, payments of restitution may be few and far 
between due to the high unemployment rates and lack of industry in reservation areas. While the typical teenager's most 
important dilemma may be deciding the most fashionable outfit to wear to school, a Native American youth may be 
shivering because the family does not have the money for a winter coat. 

Conclusion 
"Man did not weave the web of life. He is merely a strand in it. Whatever he does to the web, he does to himself" 

(Dvorak. 1995}. This quote by Chief Seattle warns of the negative consequences that the human race will inevitably face if 
we continue to mistreat our own people. When comparing the life chances of Indians to non-Indians in South Dakota, it is 
obvious that Native Americans do not have the same access to satisfactory housing, education, employment, and income 
as do whites. Further, there are cultural differences between the perception of aime, the treatment of alcohol abuse, the 
concept of family, and victimization. The purpose of this article was not necessarily to elicit sympathy for the plight of the 
American Indians. The primary objective was to enlighten probation officers as to the cultw-al and socio-economic 
differences that may exist between the Indian and non-Indian populations. When one begins to understand the experiences 
and culture of others, it tends to Jessen conflict and miscommunication. Since a primary aim of probation officers is to 
reduce recidivism, it only makes sense that increased awareness and sensitivity would aid in the battle against juvenile re-
offending. 
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DAKOTA PLAINS LEGAL SERVICES 

Conunissioner John R. Steer 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

November 9, 2001 

RE: training seminar for CJA defense attorney's in South Dakota 

Dear Commissioner Steer: 

1bank you for taking time out of your busy schedule to come to South Dakota and do a 
presentation to the CJA panel attorney's. I had the opportunity to take part in the training in 
Pierre, South Dakota I found it to be quite informative and useful. 

I presently serve as the managing attorney on the Standing Rock Sioux Indian Reservation for one 
of the legal service programs in South Dakota. If it is possible, I would like to be included in the 
Native American Issues Advisory Group that the U.S. Sentencing Commission is planning in 
2002. 

Thank you again for coming to South Dakota, I hope you enjoyed your stay. 

Please address reply tc: 
0 P.O. Box 727 

Mission, SO 51555..()121 
605-856-4444. 1-800-658-2297 

- AX 605-856-2075 

P.O. Box 507 
ates, ND 58538..()507 
701-854-7204 

FAX 701-854-3686 

0 P.O. Box 500 
Eagle Butte, SO 57625..0500 

605-964-2175 
FAX 605-964-1215 

0 5 18 2nd Ave. E. 
Sisseton, SO 57262-1406 

605-698-3971 
PAX 605-698-4156 

OP.O. Box 20 

0 P.O. Box 1989 
Pine Ridge, SO 57770-1989 

605-867-1020 
PAX 605-867-1092 

Fort Thompson, SO 57339 . .0020 
605-245-2341 

PAX 605-245-2393 At) 



'?OJtUt 
P.O. 340, 54520 

POTAWATOMI 
(Keeper of the Fire) 

05 November 2001 

United States Sentencing Commission 
AITN: PUBLIC AFFAIRS 
One Columbus Circle, NE Suite 2-500 
South Lobby 
Washington, DC 20002-8002 

RE: Americans in Indian Country 

Dear Sir or Madam: 

VIA United States Mail and 
FACSIMILE 202/502-4699 

' . ,. 

The Forest County Potawatomi Community has reviewed the Federal Register for Wednesday, September 19,2001 regarding the Notice of the United States. Sentencing Commission. 1)le Forest County Potawatomi Community supports the formation of an ad hoc advisory group on -· issues related to the impact of the sentencing guidelines on Native Americans' in Indian Counby. . . . . , ·. •:<· While Wisconsin is a P.L. 280 state, the Forest County Potawatomi Com.municy is :well awarepL:. :./ .. 1 ·. __ : ... .: the issues faced by Native Americans in sentencing'· before Federal authorlticS'.\, ' ... 1 
;_ :\ -·.', , .:,·:r::·_., 'f\: .... .... :,'::.!• t::.; !! f - •• 

Our Native brothers and sisters are in ted in i :-:. \(.Jit ·; rates to the Anglo population; this includes death row. Native ;:;: penalties when being sentenced in Indian Count:ry • .-·State courts :/.- ": fashioning appropriate sentences. In the_ Federal Native Americans:serve .. • 0 t . • • . .. ...... • l' ...... ... r.:.; \ ··;·. ,.- ·"-
sentences than non-minorities : ·:-- ·: ..... ·:;.!/.:; ':·· :. :<-··• · ..... , ; • • • -.;-:··i- .•_, •• ·: •. '- ., . :··. -. - ... .-;:·. . . . -.. J.>:'-;, .. :: ., While the Tribe supports the fonnation of an ad committee as an'initild'kep; it is that the Sentencing Commission take steps to establish a more (onnal group }.:.':·/>> authority and continuing review any implemented changes:: It'is .. 1 suggested that membership tenns be at least three to four years. The' membership t)e· :·. : -.:: ·. _ .. · .. .. ; comprised of tribal members that have an expertise matters of 'and the '( · .. : : i: ·\: r;· ; : Federal sentencing guidelines on Tribal communities, scholars who the <>f. ·.;]:,.·:, .• .. : incarceration of Native Americans, and representatives from appropriate' civil rightS. ?rganiiation's : -.> :.:· ·;' '::::> ;. as well as Department of Justice prosecutors and Federal Judges. The group must have a clear · · · .. -· .. charge of their scope of authority-which should be broad. It must also be clear that the . advisory group will actually play valid role in tempering the Federal justice system. There must be a commitment to change by the Sentencing Commission. 

Sincerely, 

Harold Gus Frank 
Chairman 

COPY: Executive Council 
File 

1,. •••• 



October 22. 2001 

Greenville Rancheria 
P.O. Box 279 • 410 Main Street 

Greenvi lle, CA 95947 
Phone (530) 284-7990 
Fax (530) 284-6612 

United States Sentencing Commission 
One Columbus Circle 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

In Re: Memorandum Dated October 18, 200 I Regarding Sentencing Information 

After reviewing your correspondence, it is apparent that your comments regarding the 
creation of an " ad hoc advisory group" warrants consideration and support. 

Viable methods need to be developed to bring these issues to the forefront to improve 
federal sentencing guidelines in all areas that have a significant impact on Native 
Americans. 

We are interested in obtaining any letters available from your commission regarding the 
organizational guidelines and any suggested changes. 

Please forward copies of these letters to us and keep us informed about any progress that 
occurs. 

Robert Bare 
Administrator 

cc: Tribal Council 
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U.S. Department of Justice 

Criminal Division 

Wa!htngton. D.C. 1QHO 

November 8, 2001 

MEMORANDUM 

TO: Judge Murphy 
Commissioners 

FROM: John P. Elwoodt11'€' . 
Counselor to Attorney General 

SUBJECT: Formation of New Ad Hoc Advisory Groups 

This memo serves to follow up on our discussion at the September Commission meeting 
concerning the formation of two new ad hoc advisory groups to review issues related to (1) the 
Federal Sentencing Guidelines and Native Americans in Indian Country, and (2) the 
Organizational Sentencing Guidelines. The points below represent some of our preliminary 
suggestions. We look forward to discussing tbero with the Commission in upcoming meetings. 

• The membership of the advisory groups should represent the diverse stakeholders in the 
Commission's work. The Organizational Guidelines Advisory Group should include 
representatives from the corporate sector, the non-profit sector, law enforcement, victims' 
organizations, and other relevant interest groups (e.g. representatives from appropriate 
national envirorunental organizations). The Native American Advisory Group should 
include officials from various Native American tribes, federal and state law enforcement, 
DOJ' s Office of Tribal Justice, the Interior Department, victims' organizations, and 
probation officers. We believe that the tribal representatives should be drawn from a 
broad cross-section of tribes in various regions. Finally, we believe several 
government/law enforcement representatives - with different and varied perspectives -
should be represented on each group, and we will gladly provide you with specific 
suggestions for prospective members. 

While the groups should be sufficiently large to represent all important stakeholders, at 
the same time, the advisory groups should be not so large as to be unmanageable. We 
suggest the groups should probably consist ofbetween 12 and 18 members. We also 
believe the duration of the groups' work should be clearly articulated by the Commission 
when formed, with the duration just long enough to allow the groups to complete their 
work in a deliberate and timely way. We note that if the groups beg1n their work in 



• 
• 

January and are able to complete it in 18 months, the Commission could consider any 
recommendations provided by the groups in the regular amendment cycle that begins in 
the spring of 2003. 

The scope of the advisory groups' work should be clearly defined by the Commission 
itself, with specific deadlines for work product that clearly articulate issues and questions 
for the groups to address. With respect to the Organizational Guidelines Advisory Group, 
we note that there generally has been broad satisfaction with the operation of the 
organizational guidelines. We understand that specific issues have been raised io. 
correspondence to the Commission., although I have not seen that correspondence and am 
unfamiliar with the precise issues raised. We urge the Commission to have the advisory 
groups examine the specific issues that have been the subject of concern, but not to 
conduct an open-ended review of the entire organizational sentencing system. Such a 
review is, we believe, not warranted at this time. For the Native Americans Advisory 
Group, the scope of work should certainly address the impact of the guidelines on Native 
Americans, tho fairness of the federal sentencing system, and perceptions about its 
fairness. We also believe the Advisory Group's work should be tied closely to a review 
of the nature and scope of the crime problem in Indian Country, and how the federal 
sentencing system contributes (and could better contribute) to addressing the crime 
problem. We also believe that both advisory groups should provide 
specific recommendations for improvement. · 

We believe the advisory groups should provide an interim report to the Commission at 
least once in the course of their work to allow the Commission to provide feedback on 
their work. 

* • * 
We hope these suggestions are helpful, and we look forward to discussing them with you 

further. 

- 2-



UNITED STATES S[ NTENCING COMMISSION 
ONE COLUMBUS CIRCLE, N.E. 

SUITE 2-500, SOUTH LOBBY 
WASHINGTON, D.C. 20002-8002 

(202) 502-4500 
FAX (202) 502-4699 

November 7, 200 I 

MEMORANDUM 

TO: Tim McGrath 
Frances Cook 
Ken Cohen 

FROM: 

J. Deon Haynes 
Pam Montgomery 
Lou Reedt 
Judy Sheon 
Charlie Tetzlaff 
Susan Winarsky 
Theresa Cooney 
Paula Desio 
Janeen Gaffney 

Mike Courlander 

SUBJECT: Public Comment 

Attached for your reference is some additional public comment that recently 
arrived at the Commission. 
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PRACTITIONERS, ADVISORY GROUP 
CO-CHAIRS BARRY BOSS & JIM FELMAN 

c/o ASBILL, JUNKIN, MOFFITT & BOSS, CIIARTERED 
/615 NEWllAMPSHIREAVENUE,N.W. 

WASHINGTON, DC 20009 
(202) w BARRY Boss 
(81J) 229·1118-JIMFELMAJV 
(202) 332·6-180- FACSIMILI! 

November 5, 2001 

Honorable Diana E. Murphy, Chair 
United States Sentencing Commission 
One Columbu:s Circle, N.E. 
Suite 2·500, South Lobby 
Washinwton, D.C. 20002-8002 

Re: Organizational Sentencing Guidelines Ad Hoc Advisory Group 

Dear Judge Murphy: 

Page 2 

The Practitioners' Advisory Group (the "PAG") to the United States Sentencing Commission 
submits this letter in response to the Commission's September 19 notice (66 Fed. Reg. 48306) for 
advice on the make-up and objectives of o.n ad hoc advisory group that the Commission is 
considering appointing to review the Organizational Sentencing Guidelines ("OSG"). As set forth 
below, the PAG supports the formation of such a group, which should have a well-defined mission 
and a broad-based membership. 

At the outc;et, the PAO regards the OSG as a success for which the Commission deserves 
great credit. Viewed from the perspective of their tenth anniversary, the OSG began a nationwide, 
Corporate compliance movement by combining an appeal to corporate self-interest - compliance 
programs - with the best good corporate citi7.enship instincts of American corporations. 

The ten year mark in the life of lhe OSG is an appropriate time to ask what changes, if any, 
are needed, and an ad hoc advisory group could serve a useful purpose in improvements 
to the OSG. Such a group will best achieve its purpose if its membership includes as many 
perspectives as feasible. Among the possible members, therefore, are corporate compliance officers 
and/or in legal counsel who are responsible for their company's compliance programs, 
prosecutors responsible: for the Department of Justice's white collar corporate prosecution policy, 
defense attorneys who conduct internal investigations and/or represent companies in grand jury 
investigations, compliance and ethics specialists, both from academia and the private sector, and 
senior executives of both large and small companies. 
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As to the smaJl company representation. in certain respects the OSG • particularly the seven 
criteria for an effective compliance proifam • were written more for large companies than smaJl 
ones. Small companies attempting to comply with the seven compliance criteria often complain that 
they lack resoure,-es and expertise to develop and implement ctfective compliance programs and 
therefore allowing their views to be expressed within the nd hoc advisory group's deliberations 
would be invaluable. 

Overall, the private sector members should reflect or have experience with a variety of 
industries since the perspective on compliance of, for example, the health care industry may ditTer 
from that ofthe defense industry. The ad hoc advisory group should have a b.mn ofnol more than 
two years, which is sufficient to analyze, discuss and fonnulate recommendations while setting a 
deadline for completion of the group's work. 

The mission of the ad hoc advisory group should be neither too broad nor too narrow. As 
the well-known but generally apt sayin!: goes, " i f it ain't broke, don' t fix it." After ten years, 
corporate America has generally become comfortable with the OSO and rddical might (..Teale 
confusion. Jn particular. we are skeptical that the OSG needs major rewriting, for example, to 
accommodate a sentencing scheme based on so called integrity based compliance in which a 
company·s ethical culture is evaluated, along with its compliance programs, in the 
appropriate corporate SCJltence. We fully agree with integrity based compliance advocateg that the 
success of a company's corporate compliance program is directly proportional to the commitment 
of its leadership to promoting an ethical compcmy culture in which ethics is regarded as important 
a business objective as the company's earnings per share or annual revenue growth. But we question 
whether it is possible to establish objective, uniformly applicable crimina} sentencing bench marks 
for measuring a company's ethical culture that improve on the existing seven criteria for a 
compliance program that identify abjectlve compliance activities - such as use of auditing and 
monitoring systems or bodines- and generally do not depend on inherently subjective evaluations 
of a company's ethical culture. The ad hoc advisory group could usefully function as a think tank 
to examine ideas such as inteifity based compliance, and conceivably the OSG commentary might 
refer to, and emphasize, the importance of an ethical culture to achievin¥ the ' 'due diligence" 
required of an effective compliance prognun, but group should be cautious in advocating the 
replacement of the seven criteria with a substantially different scheme. 

Rather, a principal focus of the ad hoc group oovisory group should be to review the seven 
criteria for an effective compliance program for improvement and/or clarification and evaluate 
whether the fine ranges and culpability score values need adjustment in light of the past ten years 
experience with corporate sentences undt.'f the OSG. As one example, the ad hoc advisory group 
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might consider whether the OSG should explicitly require companies to engage in ongoing efforts 
to audit and test compliance procedures to ensure that a compliance program is as effective in 
practice as it is on paper. 

As another example, one of the criteria for an etlective compliance program, that the 
company should not "delegate substantial discretionary authority to individuals with a propensity 
to engage in criminal activity," §8A12, Application Note 3 (k) (3), causes significant confusion. 
The ad hoc advisory group might consider just how a company can determine that a person has a 
--propensity" to engage in criminal activity and perhaps address whether this criteria should explicitly 
stato whether or not due diligence obligates the company to institute background checks of all 
significant decision makers before they are hired. 

Among the culpability score issues that might be considered by tl1e ad hoc advisory group 
is clarification of what constitutes cooperation by a corporation that qualifies it for either a three 
point or two point reduction in culpability score pursuant to §8C2.5 (g) ( 1) or (2). These provisions 
require that the company, to qualify for the reduction, among other things, must have ''fully 
cooperated in the investigation." In June 1999, the Department of Justice promulgated a guidance 
memorandum to federal prosecutors titled "Federal Prosecution of Corporations," which among 

suggested that a company might not be considered by federal prosecutors to have fully co-
operated unless its disclosw-e included, if necessary, .. a waiver of the attorney-client and work 
product protections. both with respect to its internal investigation and with respect to 
communications between specific officers, directors, and employees and counsel." Jd. at 7. 

The guidance memorandum, which did not address cooperation pursuant §8C2.5 (g) (1) or 
(2). provoked significant comment and controversy. The ad hoc advisory group might consider 
whether §8C2.5 (g) can usefully be clarified to make clear whether or not a privilege waiver is a 
necessary prerequisite to a culpability score reduction based on cooperation. 

In addition to our thoughts regarding the mission of the advisory group, we would nominate 
Gregory Wallance for participation in the group. Mr. Wallance who is a litigation partner at Kaye 
Scholer LLP in New York. Mr. Wallace is a former Assistant United States Attorney in the Eastern 
District ofNew York, where he prosecuted white collar criminal cases. His practice concentrates 
on internal investigations, corporate compliance and white collar criminal representation. He was 
instrumental in helping to start and C<K:baired for the several years, the Practising Law 
Institute's multi-city Seminar on Corporate Compliaooe. Mr. Wallance has wriUen and lectured 
widely on the Organizational Sentencing Guidelines. Although Mr. Wallance is a member of the 
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Advisory Group, hopefully this would not disqualify him from consideratio11 for the 
organizational group. 

In stnn., we support the creation of an od hoc advisory group to review the OSG and their 
application in the past ten years to corporate offenses and, whether appropriate and feasible, 
recommend improvements to the commission. 

rely, 

r./1--
JEF/lh 
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October 19, 2001 

Hon. Diana E. Murphy, Chair 
United States Sentencing Commission 
One Columbus Circle, NE, Suite 2-500 
Washington, DC 20002-8002 

Re: Issues related to the Organizational Guidelines 
Federal Register Notice 9/19/01 

Dear Judge Murphy: 

Please accept these comments in response to the Notice published in the Federal 
Register on September 19, 2001, requesting comments on the scope, potential 
membership and possible formation of an ad hoc advisory group on the organizational 
sentencing guidelines to consider any viable methods to improve the operation of these 
guidelines. 

Possible formation of an ad hoc advisory group. 

Forming an ad hoc advisory group to review the organizational sentencing guidelines 
after ten years of application is an excellent idea. During the last ten years, the 
organizational sentencing guidelines have impacted the way that business 
is conducted i11 America. Speaking for the health care industry - one of the most highly 
regulated industries in the world - I can say that no law has had a greater impact on this 
industry since the creation of the Medicare program in the 1 960s. I feel certain the 
same is true for other industries as well. Ad hoc advisory groups assisted the 
Commission in developing the guidelines and would provide valuable insight to the 
Commission in reviewing them for viable opportunities for improvement after ten years 
of experience. 

An ad hoc advisory group will provide a forum for the Commission to openly discuss 
with representatives of industry and government the benefits and burdens as well as the 
workable and difficult provisions of the guidelines and to evaluate the effect of any 
potential changes to the guidelines. The views of industry representatives in an 
organized forum are likely to be more balanced than those of advocates for 
organizational defendants facing sentencing under the guidelines. Organizations all too 

0 Arfl liott· 
Ca n dler Hospital 

5353 R eynolds St. Savann:1.h, Geo rgia 3 J 405 (912) 692-6000 
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often do not worry about the guidelines until they face sentencing. The comments 
submitted to the Commission under such circumstances are not likely to be as 
constructive as those made in a dispassionate ad hoc advisory group. 

Scope of review. 

The original organizational sentencing guidelines listed the seven components of an 
effective corporate compliance program in such general terms that each industry has 
been able to app!y the seven componP.nts to its own unique industry practices. Based 
on the framework of the sentencing guidelines, the Office of Inspector General of the 
Department of Health and Human Services has issued ten final sets of guidelines for: 

hospitals 
clinical laboratories 
home health agencies 
voluntary disclosures of health care fraud 
third-party billing companies 
the durable medical equipment, prosthesis and orthotics supply industry 
hospices 
Medicare +Choice Organizations 
nursing facilities, and 
individual and small group practices. 

Guidelines for the pharmaceutical industry are currently under development. More will 
surely follow. 

With this many supplemental guidelines being released in only three years for just one 
industry, the Commission should exercise caution in responding to the many requests 
that the sentencing guidelines themselves be more specific. While everyone has a 
desire for certainty, this is not an area where one size fits all. The guidelines should 
r&main a and general· 'frame'v'v'Ork measuring corporate culture .. 

Nevertheless, there are questions or ideas about the guidelines that merit review and 
discussion. Certainly, extending the guidelines to cover ethical business practices is 
clearly the next step. Strict compliance with legal requirements is not sufficient to deter 
criminal behavior if an organization can find creative ways to circumvent the limitations 
imposed by the law. While such conduct may not be actionable under the law, it should 
be weighted in the sentencing guidelines. Many corporations have expanded their 
private compliance programs to include ethical business practices. However, this can 
place them at a disadvantage when their sole competitor is using every legal loophole. 

Likewise, the Commission should consider the impact of sanctions on tax-exempt 
organizations. Since creation of the Medicare program, the federal government has 
become the nation's largest payor for health care services. Because hospitals were 
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paid under a "cost plus" reimbursement basis for nearly four decades, the Medicare 
program resulted in huge infusions of capital into the health care industry, creating the 
world's most advanced health care system. However, with the prosperity came the 
conversion of the hospital industry from a primarily non-profit, charitable industry to an 
increasingly publicly traded for-profit business. Tax-exempt and for-profit hospitals 
follow the same laws. Theoretically, the penalties for violating those laws should be the 
same. The guidelines currently make no distinction between the two. 

The primary fiduciary duty of directors of a shareholder-owned corporation is to increase 
dividends and/or share value. The personal liability of directors for assuring corporate 
legal compliance established in In re Caremark1 is one function of that primary duty. 
Conducting business lawfully reduces the risk of fines, penalties and negative publicity. 
By contrast, the primary fiduciary duty of directors of a tax-exempt organization is to 
provide designated services to the community. When large fines are assessed against 
a shareholder-owned entity, the dividends and/or stock values fall. When large fines 
are assessed against a non-profit entity, the funds available to provide services to the 
community decrease. Likewise, the personal reputations of shareholders are not 
damaged when a for-profit corporate entity is fined, but the personal reputations of non-
profit trustees are often impacted when the reputation of the facility they govern is 
diminished by criminal sanctions. This is fact, not theory, and it is something the 
Commission should consider when evaluating the guidelines for areas of potential 
improvement. 

There is a provision in the organizational sentencing guidelines that permits a 
downward departure if the members or beneficiaries, other than shareholders, of the 
organization are direct victims of the offense. This provision cites, as an example, labor 
unions convicted of embezzling pension funds. 2 There should be a similar recognition 
that the members of the community are the beneficiaries of a tax-exempt health care 
providei and s:;bstantial fines against tax-exempt health c:a:.e prC'.'lders remove fur.ds 
from the community that would otherwise be spent to benefit the general public. 

Serious consideration should be given to the suggestion that the guidelines be more 
specific about establishing standards and/or defining what constitutes an "effective" 
compliance program. The annual statistical reports of the Commission show that very 
few compliance programs have been found to be effective in preventing criminal 
conduct. The reason for this should be evaluated to see if the cause is lack of 
specificity in the guidelines or lack of commitment from the organizational defendants. 

1 In re Caremark lnt'l, Inc. , 698 A.2d 959 (Del. Ct. Chan. 1996). 
2 § 8C4.8 Guidelines Manual (November 1, 2001) 
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Finally, the ad hoc advisory group should evaluate the ·wide spectrum of cases in which 
Chapter Eight has been applied to see if the early concerns about including 
environmental cases in the general provisions of Chapter Eight are still merited. It may 
be that the range of activities to which Chapter Eight has already been applied is 
greater than the range of potential environmental offenses that originally led to 
excluding them from Chapter Eight. 

Potential Membership of Ad Hoc Advisory Group 

The size of an ad hoc advisory group is always a difficult decision. The larger a group 
becomes, the more difficult it is to coordinate schedules and reach consensus. 
However, the organizational sentencing guidelines impact the entire spectrum of 
business in America. Thus, any group considering potential changes to the guidelines 
should be large enough to represent a cross-section of the business community. 

Application of the False Claims Act to health care claims has resulted in a situation 
where institutions that have traditionally been public charities operate under constant 
fear of enormous fines and penalties for technical violations of complex regulations that 
are frequently given retroactive interpretations by their issuing agencies. It is perhaps 
the only industry where businesses feel the need to seek formal advisory opinions from 
governmental agencies to continue decades of charitable work. 3 Thus, the health care 
industry is very interested in being represented on any committee or advisory group 
considering new or revised regulations or guidelines. 

Changes in the guidelines, however, will not be limited to the health care industry. 
Thus, the members of the ad hoc advisory group should represent several of the most 
highly regulated industries that have a history of being subject to criminal penalties 
covered by Chapter Eight. If one industry is represented too heavily on the ad hoc 
advisory group, any recor.1mendations made by the group may net tak·a into 
consideration the impact of those recommendations on other industries. 

Individual organizations are able to maintain anonymity when the ad hoc advisory group 
is composed of representatives from industry organizations such as the American 
Hospital Association, American Medical Association, Health Care Compliance 
Association and the Alliance for Health Care Integrity. However, there is genuine 
benefit to having the firsthand experience that can be provided by representatives from 

3 OIG Advisory Opinion No. 99-6 (St. Jude's Hospital may continue to waive co-payments and 
deductibles for pediatric cancer patients.) 
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large and small providers who have either been sentenced under the guidelines or have 
settled to avoid being sentenced under the guidelines. 

The ad hoc advisory group should include representatives from the various federal 
agencies that administer the guidelines. The key consideration here is experience. 
There should be people on the ad hoc advisory group who have prepared the 
sentencing recommendations for organizational defendants and can share their 
experience in identifying places where they believe the guidelines did not permit 
allowance for either mi·tigatir:g or aggravating circumst;:u1ces. 

And of course, district court judges who review the recommendations and impose the 
sentences must be on the ad hoc advisory group to share their experiences with cases 
in which they felt the guidelines were to restrictive. 

I hope these comments are useful to the Commission and would be delighted to help in 
any additional capacity. 

Sincerely, 

Corporate Compliance Officer 
St. Joseph's/Candler Health System, Inc. 
912-692-5291 
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United States Sentencing Commission 
One Columbus Circle, NE, Suite 2. 500 
South Lobby 
Washington, CD 20002·8002 
F)U{(202)S02-4699 

Attn: Public Affairs 

Re: Ad Hoc Advisory Group on Organizational Guide.· es 

To Whom It May Concern: 

November 6, 2001 

I strongly favor both amending the organizatio · a1 sentencing guidelines as well as 
proposals for form an ad hoc advisory group. It is cri a1 that a majority of this group be 
infonned but disinterested parties, e.g., academics and scholars. although affected corporations, 
prosecutors and judges would also be valuable memb s of the group. 

As for the nature of the group, ideally it would be composed of no more than 9-12 
persons with staggered terms (so that the group always includes members who have served 
before). Three year staggered terms (with a third of the group rotating off in any given year) 
might be advisable (and would be consistent with the protocol of many corporate boards of 
directors). 

As to the identity of person, I would like to serve on this committee. Additional people 
who I recommend include: 

Reinier Kraakman (Huvard Law School) 
Mark Cohen (Owen School of Management, Vanderbilt Law School) 
John Coffee (Columbia Law School) 
Kate Stith (Yale Law School). 
Susan Rose-Ackerman (Yale Law School) 

As to the merits of certain suggestions, I am attaching copies of my own work in this 
area. I am not FAXing the articles along with this letter beoause that would be too long. I will 
include them in the hard copy mailing that follows. 

P. O. BOX 2.08115 · rH.W HAVI!N , CONNECTICUT 06510-8115 

C01.71UEI\ AI>DRI!SS 127 WALL :JT.IU:tT · NI!W HAVEN, CONN£CTICI.7T 06511 
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Thank you for contacting me about this proposal. I look forward to speaking to you about 
it. 

en 
fessor of Law, Yale Law School 
Theodore Johnson Professor of Law and Business, USC Law School 

TOTAL P.03 
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TOKYO 

WR.JTER ' S E-MAIL ADDRESS 
dbuente@sidley.com 

Re: Request for comment on forming an ad hoc advisory group on the Organizational 
Sentencing Guidelines, 66 Fed. Reg. 48306 (September 19, 2001) 

Dear Judge Murphy: 

On behalf of the American Chemistry Council ("Council") and the General Electric 
Company ("GE"), we appreciate the opportunity to respond to the United States Sentencing 
Commission 's request for comments on the possible formation of an "ad hoc advisory group" on 
Chapter Eight ("Sentencing of Organizations") of the U.S. Sentencing Guidelines ("Organiza-
tional Guidelines"). 

The Council represents the leading companies (including GE) engaged in the business of 
chemistry. Council members apply the science of chemistry to make innovative products and 
services that make our lives better, healthier and safer. The Council is committed to improved 
environmental, health and safety performance through Responsible Care®, common sense advo-
cacy designed to address major public policy issues, and extensive health and environmental re-
search and product testing. The business of chemistry is a $460 billion-a-year enterprise and a 
key element of our nation 's economy. It is the nation's #1 exporting sector, accounting for 10 
cents out of every dollar in U.S. exports. Chemistry companies invest more in research and de-
velopment than any other industry. 
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I. The Organizational Sentencing Guidelines Have Been Effective in Fostering the Imple-
mentation of Programs to Prevent and Detect Violations of Law and Do Not Need to be 
Revised 

As the Commission noted in the Federal Register notice, the "organizational guidelines 
have had a tremendous impact on the implementation of compliance and business ethics pro-
grams over the past ten years." 66 Fed. Reg. at 48307. In fact, we are unaware of evidence in 
the docket created for this matter, Congressional testimony, or judicial opinions, that indicates 
that there are any deficiencies in the Organizational Guidelines that need to be corrected. There 
is also nothing in the docket from Congress, the Judiciary or the Executive Branch criticizing the 
Organizational Guidelines. The letters that the Commission refers to in the Federal Register no-
tice do not identify any deficiencies in the Organizational Guidelines, or any difficulties that 
courts or organizations have had in implementing them. Absent any such evidence that there is a 
problem to be solved, we do not see a reason for convening an ad hoc committee to consider 
proposals to revise the Organizational Guidelines. Material changes to the Organizational 
Guidelines should only be considered after a showing that the Organizational Guidelines are 
flawed or defective. To the extent that the docket materials do raise issues for consideration, 
they appear to be outside ofthe Commission's charter and beyond the sentencing power of the 
Federal courts. 

Not only is there no evidence that the Organizational Guidelines are flawed, the evidence 
is to the contrary. It is a testament to the importance of the Organizational Guidelines that, be-
yond their direct role as guidance for sentencing, they have also encouraged organizations to im-
plement compliance programs. Since the Organizational Guidelines were published, numerous 
organizations have upgraded their compliance programs to be consistent with the Organizational 
Guidelines' criteria. The letters in the docket illustrate the extent to which some of those com-
pliance programs have now independently advanced to encompass broader issues of ethics. This 
does not mean, however, that those efforts should now be mapped back onto the Organizational 
Guidelines themselves, in the hope that the Organizational Guidelines will have the effect of 
spreading those ethical programs more widely. This is particularly because the most direct con-
sequence of amending the Organizational Guidelines as the letters recommend would be to pun-
ish more severely organizations with effective compliance systems but that do not include 
broader ethics or integrity programs. 

IT. The Organizational Guidelines Should Continue To Focus On Criminal Conduct 

The principal purpose of the Commission is to promulgate "detailed guidelines prescrib-
ing the appropriate sentences for offenders convicted of federal crimes." U.S. Sentencing Com-
mission, Guidelines Manual, Ch. 1 Pt. A p. 1 (November 2000). The purpose of the Organiza-
twnal Guidelines is to " further the basic purposes of criminal punishment: deterrence, incapaci-
tation, just punishment, and rehabilitation." ld . In particular, the Organizational Cuidelines are 
"designed so that the sanctions imposed upon organizations and their agents, taken together, will 
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provide just punishment, adequate deterrence, and incentives for organizations to maintain inter-
nal mechanisms for preventing, detecting, and reporting criminal conduct." USSG Ch.8 intro. 
comment. Therefore, the function of the Organizational Guidelines is to address the specific is-
sue of criminal noncompliance with legal requirements and not to expand into general issues of 
corporate social responsibility or ethics that are not directly regulated by criminal law. 

Some of the suggestions raised in the letters submitted to the Commission and referred to 
in the Federal Register notice would have the Commission expand its charter beyond its author-
ity to address violations of criminal law. For example, requiring an "integrity and ethics based 
system," however admirable, is not specifically related to preventing, detecting or reporting 
criminal conduct. Some commenters are beginning to refer to "ethics and compliance programs" 
as if the two concepts are interchangeable or identical. However, they are not. Criminal conduct 
is defined in countless federal statutes. Individuals and organizations are convicted and sen-
tenced because of specific violations of specific statutory provisions, not because they may in 
some manner be unethical or lack integrity. The focus of the Commission should remain on 
systems that assure compliance with legal requirements, not ethics programs which focus on im-
portant questions in a wider domain. This is particularly true when, unlike the defined realm of 
criminal offenses, there is no agreed-upon set of ethical criteria against which organizations can 
be measured. 

The letter to the Commission with the most specific suggestions urges that the Organiza-
tional Guidelines be revised to "move this world from 'obeying the law because I have to' to 
' doing what is right because I want to. "'1 This letter also asks that the Commission " require that 
violations of ethical standards carry penalties similar to the violation of regulatory standards." 
The suggestion that the Commission impose punishments for "violations of ethical standards" 
appears to imply that the Commission has the authority to punish for acts which have not vio-
lated the law. If that is what is meant, the author is asking the Commission to go beyond its 
mandate and do what only Congress can do. Issues raised by other commenters also go beyond 
the legal authority ofthe Commission, such as evaluating the impact of "qui tam" legislation on 
compliance assurance systems. 

The Organizational Guidelines are used by courts to sentence those convicted of crimes. 
Therefore, proposed changes to the Organizational Guidelines should always be assessed in 
terms of how they would be used in the sentencing context. However, almost all ofthe com-
ments submitted to the Commission thus far treat the Organizational Guidelines as a guidance 
manual or educational tool on how to implement effective compliance systems and do not dis-
cuss how these changes would be implemented in the sentencing context. For example, drawing 
upon some of the suggestions in the letters referred to by the Commission, should an organiza-
tion' s criminal sentence be adjusted if it: 

1 February 21 , 200 1 letter from Alliance for Healili Care Integrity to Judge Diana E. Murphy, Chair, U.S. Sentencing 
Commission. 
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• has a compliance assurance system that focuses on preventing, detecting and correcting 
criminal conduct, but does not address "ethics" generally; 

• has a compliance officer, but does not have an "ethics officer" who does not have "at least 
three university level, full - term courses in ethics;" or 

• has a system for confidential internal reporting of potential or actual misconduct (e.g., a 1-
800 "hotline"), but does not have a "neutral ombudsman?" 

In each case, we believe the answer is "no." The current Organizational Guidelines properly 
focus on effective systems directed at preventing criminal behavior. Encouraging organizations 
to create an "ethics infrastructure" that goes beyond compliance with criminal law may be a 
laudable goal. However, the presence or absence of such an ethical infrastructure should not 
have consequences in the very serious context of sentencing those convicted of crimes. 

There is no evidence that organizations need more government incentives through direc-
tions on criminal sentencing in order to implement compliance assurance programs. The threat 
of increased criminal penalties should not be used to "encourage" organizations to upgrade their 
compliance assurance systems into "ethics programs." The Organizational Guidelines have con-
siderable consequences in criminal sentencing. Therefore, it is appropriate that they set out gen-
eral principles and be free of unnecessary detail so that they are adaptable to a wide range of or-
ganizations. They should also avoid vague aspirational directions that are not directly related to 
detecting and preventing crime. 

III. There Is Already Sufficient Guidance On How To Implement Effective Compliance As-
surance Systems 

There is no apparent need to expand on the existing provisions on compliance assurance 
systems contained in the Organizational Guidelines. Chapter 8, comment 3(k) properly sets 
forth the minimum steps that any organization must take to have an "effective program to pre-
vent and detect violations of law." Such criteria should be applicable to aJI organizations, public 
or private, large or small, in all industrial and service sectors. Given the diversity of organiza-
tions and subject matter covered by compliance programs, the Commission should not attempt to 
prescribe additional criteria for compliance programs which are not at the same level of general 
applicability as the current Organizational Guidelines. 

Many federal agencies have been developing guidance on compliance assurance systems 
tailored to specific legislative programs. For example, the Department of Health and Human 
Services ("HHS") has launched a number of compliance assurance program initiatives, includ-
ing· 

• Model Compliance Plan for Clinical Laboratories, 62 Fed. Reg. 9435 ( larch 3, 1997). 



SIDLEY AUSTIN BROWN & WOOD 

Honorable Diana E. Murphy 
November 6, 2001 
Page 5 

WA SH INGTO N , D. C . 

• Compliance Program Guidance For Medicare+Choice Organizations, 64 Fed. Reg. 61893 
(November 15, 1999). 

• Draft Compliance Program for Individual and Small Group Physician Practices, 65 Fed. 
Reg. 36818 (June 12, 2000). 

In all , HHS has issued compliance program guidance for nine healthcare industry sectors. 66 
Fed. Reg. 31246, 31247, n.3 (June 11 , 2001). ffi-IS bases these programs on the Sentencing 
Guidelines, but tailors them to specific sectors because it "recognizes that there is no ' one size 
fits all' compliance program." 65 Fed. Reg. at 36819. ffi-IS continues to develop tailored com-
pliance program guidance, recently soliciting comments on compliance programs for the ambu-
lance (65 Fed. Reg. 50204, August 17, 2000) and pharmaceutical industries (66 Fed. Reg. 31246, 
June 11 , 2001). 

HHS is not alone in developing detailed guidance. For example: 

• The Securities and Exchange Commission recently announced a list of factors, including the 
existence of internal compliance programs and procedures, that it will take into account in 
deciding whether to prosecute a matter. Report of Investigation Pursuant to Section 21 (a) of 
the Securities Exchange Act of 1934 and Commission Statement on the Relationship of Co-
operation to Agency Enforcement Decisions, (SEC, October 23, 2001). 

• The U.S. Department of Justice has developed general prosecutorial policies that take into 
account an organization' s compliance assurance systems and has also developed such poli-
cies for particular types of crimes. Federal Prosecution of Corporations (U.S. DoJ, June 16, 
1999); Factors in Decisions on Criminal Prosecutions for Environmental Violations in the 
Context of Significant Voluntary Compliance (U.S. DoJ, July, 1991). 

• The U.S. Customs Service has established compliance programs, such as one encouraging 
those engaged in international trade to implement programs to comply with the so-called 
"drawback" customs requirements, 19 C.F.R. § 191.191 et. seq., and an "importer compli-
ance monitoring program," 66 Fed. Reg. 38344 (July 23, 2001). 

• The Occupational Safety and Health Administration ("OSHA") has devoted considerable re-
sources to compliance programs, issuing sector-specific guidance such as the Framework for 
a Comprehensive Health and Safety Program in Nursing Homes (U.S. Dept. ofLa-
bor/OSHA, January 3, 2001). 

• Though the Organizational Guidelines do not cover environmental crimes, the U.S. Envi-
ronmental Protection Agency has provided guidance on what constitutes an effective envi-
ronmental management system aimed at complying with the law. See, M ., Compliance -
Focused Environmental Management Systems - Enforcement Agreement Guidance (U.S. 
EPA, January 2000); Incentives for Self- Policing, Discovery, Correction and Prevention of 
Violations, 65 Fed. Reg. 19618 (April 11, 2000); Code of Environmental Management Prin-
ciples for Federal Agencies, 61 Fed. Reg. 54062 (October 16, 1996). 
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In some situations, guidance established by federal agencies has extended to enforceable 
regulations on compliance assurance systems, such as the detailed, systems-oriented, process 
safety management regulations promulgated by OSHA 29 C.F .R. § 191 0. 119. 

The private sector has also produced prodigious guidance on designing, evaluating and 
implementing compliance assurance systems. The past decade has seen an explosion of litera-
ture, trade press, conferences, guidance and educational material on not only compliance assur-
ance systems, but also on the more general topic of ethics and integrity programs. This is re-
flected in the letters that the Commission recently received from organizations such as the Coali-
tion for Ethics and Compliance Initiatives, the Ethics Resource Center and the Alliance for 
Health Care Integrity. 

The growth of interest in compliance assurance systems: and ethics programs has not been 
limited to the United States. For example: 

• In 2000, the Organization ofEconomic Cooperation and Development ("OECD"), to which 
the U .S. belongs, published its revised its OECD Guidelines for Multinational Organizations, 
which establish a "code of conduct" on a range of issues, including labor, bribery, occupa-
tional safety and environmental. 

• A coalition of private sector and non-governmental organizations has created Social Ac-
countability 8000, which applies management systems principles to labor and social issues 
and is typically implemented in conjunction with accredited third-party auditors to verify 
conformance. 

• The International Labor Organization ("ILO") this year published its Guidelines on Occupa-
tional Health and Safety Management Systems. 

• A number of guidance documents have been developed on implementing systems to identify 
and meet environmental obligations. These include the International Organization for Stan-
dardization' s ISO 14001 environmental management systems standard (which has been im-
plemented by over a 1,000 facilities in the U.S. and 30,000 world-wide) and a number of 
sector-specific guidance documents such as the American Chemistry Council's Responsible 
Care® program and the American Forest & Paper Association ' s Sustainable Forestry Initia-
tive. 

Multi-national organizations that wish to achieve consistent and acceptable levels of conduct 
world-wide are looking to these and other documents to assist them implement systems that will 
be effective in the U.S. and abroad. 

This brief review of the landscape on compliance assurance systems reveals that the "user 
community" does not suffer from an absence of guidance on implementing effective compliance 
assurance programs. Therefore, there is no "market need" fo r tlhe Commission to provide even 
more. Indeed, increasing the level of detail contained in the Organizational Guidelines could be 
counter-productive. More specific guidance on compliance programs has already been devel-



SIDLEY AUSTIN BROWN & WOOD 

Honorable Diana E. Murphy 
November 6, 2001 
Page7 

WASHINGTON, D.C. 

oped and continues to be refined in public and private fora more tailored to the needs and inter-
ests of specific areas of regulation. Adding detail to the Organizational Guidelines could create 
conflicts with these other efforts, particularly for multi-national organizations that are developing 
comprehensive world-wide compliance assurance systems. 

Increasing the requirements of the Organizational Guidelines might also disadvantage the 
small and medium-sized organizations that constitute the vast majority ofU. S. businesses. The 
current Organizational Guidelines offer the flexibility needed to allow organizations of all sizes 
and types to implement effective compliance programs. This is not a theoretical concern. The 
Commission's own statistics reveal that in fiscal year 2000, approximately 87% of organizations 
sentenced under Chapter 8 employed fewer than 200 persons, a figure that was 94% in fiscal 
year 1999. Sourcebook of Federal Sentencing Statistics, Table 54 (U.S. Sentencing Commission 
1999 and 2000). In fiscal year 2000, approximately 65% of the sentenced organizations em-
ployed fewer than 50 individuals, a value that was almost 80% in fiscal year 1999. Id. Narrow-
ing the description of what is acceptable and increasing the number of requirements may create a 
model that simply cannot be practically implemented by most small and medium-sized organiza-
tions. For example, most organizations are not likely to have the resources to have an "ethics 
officer," a "compliance officer," and a "neutral ombudsman." The "best practices" of the most 
sophisticated companies should not become the model for what all organizations, no matter how 
small or limited in resources, must do to avoid serious consequences in the criminal justice sys-
tem. 

IV. The Scope. Membership and Goals Of Any Ad Hoc Group Should Be Carefully Defined 

If the Commission decides to create an ad hoc advisory group, the American Chemistry 
Council is interested in participating. It will be important that the membership of such a group 
be carefully developed to cover a wide range of users. It will be particularly important to include 
those with practical experience implementing systems in a wide range of organizations, particu-
larly small and medium-sized organizations and other organizations that may have limited re-
sources. It will be very important that the advisory group not become a "best practices" effort or 
one oriented toward furthering professional interests. The "leading edge" organizations that 
have already implemented "best practices" do not need changes to the Organizational Guidelines 
to continue down that path. On the other hand, organizations with fewer resources should be im-
plementing effective compliance assurance systems based on the principles in the existing Or-
ganizational Guidelines, but should not be potentially subject to increased criminal penalties if 
they cannot attain a "best practices" level. Indeed, "raising the bar" might have the undesirable 
effect of discouraging many organizations from implementing effective compliance assurance 
systems. 
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Thank you again for this opportunity to comment on the Organizational Guidelines. We 
look forward to continuing to work with the Commission on these issues. If you have any ques-
tions about these comments, you may contact me at 202-736-811 1. 

cc: James W. Conrad, Jr. (American Chemistry Council 
Larry Boggs (General Electric Company) 

D<" l 
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DELIVERED BY FACSIMILE 

United States Sentencing Commission 

One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington DC 20002-8002 
Attn: P1.1blic Affairs 

Subj: Response to USSC Federal Rcifster Notice 9/19/01 

Dear Sir or Madam: 

1 would like to take this opportunity to offer my encoUl'lliement and support for the 

United States Sentencing Commission to undertake a review of the Federal Sentencing 

Guidelines for Organizations (FSGO) as set forth in its Federal Register Notice 9/19/01. 

Rather than set forth another list of specific issues that the Commission mii{ht consider in 

its review, suffice to say that { endorse the specific is9UeS raised in the letters before the 

Commission, specifically those of the Ethics Resource Center, the Coalition for Ethics 

and Compliance Initiatives, and Mr. Charles Howard. 

The commission is well aware that it has created the de facto framework for what defines 

the minimum requirements for an effective compUancc program in the ethics and 

compliance ''industry." As such, the USSC's "Effective Program" clements [USSG 

§8Al.2, comment, (n 2{lc))] provide a structure for discussing both organi7.ational ethics 

and compliance issues. This structure is widely followed by governmental agencies, 

organizations and consultants in designing, implementing, enforcing, and assessing ethics 

and compliance proifams. 

While they provide the essential core of a developing framework for organizational ethics 

that addresses organizational behavior beyond compliance, the Commission Chair, Judge 

Diana Murphy, and others have recognized that more than the minimum framework is 

required for a compliance program to be truly effective. ln our industry, truly effective 

programs are coming to be referred to as "ethics and compliance programs." But beyond 

the more robust framework that the letters referred to above suggest that the Commission 

consider, there are two aspects that an ad hoc advisory group might assist the 

Commission in Wlderstanding and addressing: the applicabiUty of the provisions to 

Native American Tribal Government and the practical aspects of designing and 

implementing effective ethics and compliance programs for the micro/small to medium 

enterprise and the Native American Tribal Governments as well. 
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