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with the Native American community or communities most injured by the crime.

First, the sentencing guidelines should allow for a methodology through which a
sentencing court could appropriately analyze the extent of harm done to a Native
community through damage to or theft of their ancestral remains or artifacts. Second,
the methodology employed in the sentencing guidelines must, at a minimum, require
that the pre-sentencing investigation has included: 1) an attempt to identify the most
closely associated Native community, 2) consultation with that community regarding the
facts underlying the charges, and 3) a conclusion reached through that consultation
regarding the significance of the fact-specific harm suffered and, if appropriate, required
remedies.

2. , Should the Commission provide an upward departure provision for such
cases, or some combination of an alternative measure of loss and an
upward departure provision?

As discussed above, an alternative measure of loss is imperative, if the
Commission wants the guidelines to provide a methodology through which an
appropriate measure of harm can be determined. In addition, both a base level
enhancement to sentencing and an upward departure are appropriate for violations of
the ARPA or other crimes related to the damage to or theft of Native American remains
or artifacts.

An initial and important point must be mentioned. Although every Native
American community is distinct, with unique perspectives on and reactions to the harms
resulting from damage to or theft of ancestral remains or artifacts, it is true of all Native -
communities that they are uniquely targeted for this most intimate and devastating of
communal harms. No other ethnic or political group suffers from the violating
appropriation of their family remains or historic artifacts. The Commission should begin
its analysis of alternative remedies to the failure of the sentencing guidelines to allow
courts to redress these wrongs.

Whether through a “vulnerable victim” analysis or an assessment of the
likelihood of recidivism or seriousness of offense, courts have struggled to address
adequately the unique nature of these crimes through base level enhancements.
Courts have worried that to include skeletal remains within the category of “vulnerable
victims” would stretch the imagination. See, Shumway, supra. There are two goals to
the “vulnerable victim” enhancement. The first is to protect victims who cannot defend
themselves from criminal attack. The second is to protect victims who are more likely
because of certain characteristics to become targets of crime in the first place. USSG
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§3A1.1(b). These characteristics include race, religion or membership in an ethno-
cultural group. See, Alon Harel & Gideon Parchomovsky, On Hate & Equality 109 Yale
L. J. 507 (1999). By focusing on only the first of these justifications, the Shumway court
found itself engaging the question of whether a skeleton could defend itself from
criminal attacks and allowed it to pursue absurd possibilities that need not be a focus of
concern. The Commission should emphasize that USSG §3A1.1 supports the second
justification’s focus upon the vulnerability of the remains and artifacts to attack and the
resulting harms upon the members of the Native American ethno-cultural group.
Whether these crimes happen through racial animus, cultural prejudice or enhanced
risk because of Native American funerary practices, the guidelines should acknowledge
the greater likelihood of injury to Native American communities through the damage to
human remains and artifacts which are the target of these attacks.

An upward departure provision, specifically acknowledging that damage to or
theft of human remains or Native American artifacts harms brings irreparable harm to
Native American communities, is also necessary for exceptional cases. Courts have
-noted that looters of historic Native American burial or living sites are repeat offenders
and that the typical apprehended grave thief has likely engaged in this activity many
times prior to being apprehended. Although necessary, the ability to augment penalities
due to the repetitious character of most cultural resource offenders is not sufficient
because it inadequately responds to the seriousness of the harm suffered by Native
communities who are the victims of these attacks on their history and families.

3. Should the Commission also consider amending the current enhancement
for damages to, or destruction of, property of a national cemetery in
§§2B1.1 and 2B1.3 to include, for example, offenses involving human
remains and funerary objects located on federal or Indian land?

In light of the cultural disaster that is worked on Native American communities by
these offenses and considering how common are the assaults on Native American
grave sites, the enhancement contemplated in §§ 2B1.1 and 2B1.3 seem long over due
in application to these offenses. Because most crimes against Native American grave
sites occur on federal land or land held in trust for Indian Tribes by the United States,
extending these enhancements to any human remains or funerary objects would
address many instances of these offenses.

The Swinomish Tribe appreciates your willingness to consider these comments

and eagerly anticipates the results of your deliberations. If you have any comments,
questions or concerns regarding this submission, please do not hesitate to contact
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either myself or the Swinomish Tribal Chairman, Mr. Brian Cladoosby, at the above
address.

Very truly yours,
Martin C. Loesch %{

Office of Tribal Attorey
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March 8, 2001

The Honorable Diana E. Murphy, Chair
United States Sentencing Commission
One Columbus Circle, NE, Suite 2-500
Washington, DC 20002-7727

Dear Judge Murphy:

Last December, I wrote to you on behalf of the Society for American Archaeology (SAA) regarding the
December 7, 2000 letter from Paul M. Warner, United States Attorney for the District of Utah to Laird
Kirkpatrick, Commissioner Ex-Officio of the United States Sentencing Commission. (A copy of my
earlier letter is attached.) The letter from Mr. Warner to Mr. Laird requests the establishment of specific
sentencing guidelines for violations of the Archaeological Resources Protection Act of 1979 (16 USC
470aa-mm) (ARPA), the criminal provisions (18 USC 1170) of the Native American Graves Protection

" and Repatriation Act of 1990 (25 USC 3001-3013) (NAGPRA), and other statutes protecting our nation’s
heritage resources.

In response to the United States Sentencing Commission’s Request for Public Comment (Federal Register,
January 26, 2001, Volume 66, Number 18), the SAA is again urging the Sentencing Commission to
establish specific sentencing guidelines for the laws protecting our nation’s heritage resources. It is the
position of the SAA that the Sentencing Guidelines are currently wholly inadequate to properly assess the
nature, severity and resultant harm of offenses affecting the nation’s archaeological resources and other
cultural heritage property. In addition to specifically addressing these offenses in the Sentencing
Guidelines, SAA strongly supports sentence enhancements for archaeological and other heritage offenses
which involve the following aggravating factors or circumstances:

1) human remains;

2) pecuniary gain or commercial motivation;

.

3) more than minimal planning, rather that opportunistic conduct,
4) using sophisticated means, equipment, or techniques to commit the offense; and

5) discharging, brandishiﬁg, or possessing a dangerous weapon, including a firearm (varying levels
of enhancement, depending on the nature of the conduct).

In addition to these aggravating factors or circumstances, it is of the utmost importance that the severity of
the offense be gauged by the extent of the loss attributable to the ARPA or other cultural heritage property
offense. For ARPA offenses, the SAA urges the Sentencing Commission to adopt the ARPA statutory and
regulatory scheme by assessing loss in terms archaeological value or commercial value, whichever is
greater, plus the cost of restoration and repair. This method of determining loss in an ARPA case under
the existing Guidelines (utilizing the analogous guidelines 2B1.3 and 2B1.1) was upheld by the Tenth
Circuit Court of Appeals in Unites States v. Shumway, 112 F.3d 1413, 1424-26 (10th Cir. 1997), the only
court of appeals to address this issue. For cultural heritage property offenses not involving archaeological
resources (a small minority of offenses to be covered by this new specific guideline), there should be a
cross-reference to the loss provisions under the general property guideline (2B1.1).

The current lack of effective sentencing for these types of cases leaves the heritage resources of the United
States poorly protected against the devastating effects of looting and vandalism. A new specific
sentencing guideline covering these enhancements and loss determinations for these extremely serious
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rectify this situation and help ensure the preservation of our heritage resources for future generations. ‘

Thank you for your consideration of our position on this important matter. If SAA can be of any assistance
to you in the effort to develop sentencing guidelines, please do not hesitate to contact me.

Sincerely,

RS

Keith W. Kintigh
President

cc:

Michael Horowitz

Chief of Staff, Criminal Division

U. S. Department of Justice

10th and Pennsylvania Avenue, NW
Washington, DC 20530

Jonathan Wroblewski

Acting Director, Office of Policy and Legislation
Criminal Division

U. S. Department of Justice

601 D Street, NW, Room 6919

Washington, DC 20530

Charles R. Tetzlaff

General Counsel

Office of the General Counsel

United States Sentencing Commission
One Columbus Circle, NE, Suite 2500
Washington, DC 20002-7727

Timothy B. McGrath

Staff Director

United States Sentencing Commission
One Columbus Circle, NE, Suite 2500
Washington, DC 20002-7727

Honorable Todd Jones

United States Attorney

District of Minnesota

Chair, Attorney General Advisory Committee
600 U. S. Courthouse

300 South Fourth Street

Minneapolis, MN 55415
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Honorable Paul M. Warner
United States Attorney

District of Utah

185 South State Street, #400
Salt Lake City, UT 84111-1506

Honorable Orrin G. Hatch

United States Senate

Chair, Senate Judiciary Committee
125 South State Street, Room 8402
Salt Lake City, UT 84138

Francis P. McManamon
Chief, Archaeology and Ethnography
Departmental Consulting Archeologist

. National Park Service (NCAP, Room 210)
United States Department of the Interior
1849 C Street, NW
Washington, DC 20240

Don D. Fowler

Program Director

Heritage Resources Management Program
University of Nevada, Reno

College of Extended Studies/048
Midby-Byron Center

Reno, NV 89557-0024



SOCIETY FOR AMERICAN ARCHAEOLOGY

December 7, 2000

The Honorable Diana E. Murphy, Chair
United States Sentencing Commission
Suite 2-500, South Lobby

One Columbus Circle, NE

Washington, DC 20002

Dear Judge Murphy:

The Society for American Archaeology (SAA) has received a copy of the December 7, 2000 letter from Paul M.
Warner, United States Attorney for the District of Utah to Laird Kirkpatrick, Commissioner Ex-Officio of the United
States Sentencing Commission. This letter requests the establishment of sentencing guidelines for violations of the
Archaeological Resources Protection Act of 1979 (16 USC 470aa-mm; ARPA), the criminal provisions (18 USC
1170) of the Native American Graves Protection and Repatriation Act of 1990 (25 USC 3001-3013; NAGPRA), and
other statutes protecting our nation’s heritage resources.

With more than 6600 members, the Society for American Archaeology is the leading professional organization of
archaeologists working in the United States. Because the preservation of our nation’s archaeological heritage has

always been one of the Society’s central objectives, SAA played an important role in the enactment of both ARPA

and NAGPRA. The Society strongly supports the effective use of these and other statutes to protect heritage

resources from the devastating and irreparable effects of looting and vandalism As is noted in Mr. Warner’s letter,

the lack of appropriate sentencing gnidelines has seriously weakened criminal prosecutions of looters and vandals.

The unfortunate effect is exemplified by what we consider to be the overly lenient sentence imposed in the recent .
United States v. Hunter looting case in Utah. ‘

On behalf of the Society for American Archaeology, I urge you to support the establishment of sentencing guidelines
for the laws protecting our nation’s heritage resources as requested in Mr. Warner’s letter. These resources are the
irreplaceable cultural heritage of the United States and must be protected from the damage and destruction resulting
from the illegal acts of the selfish and thoughtless minority who engage in looting and vandalism Without effective
~_ sentencing of violators, the protection afforded by the law is seriously impaired. Appropriate sentencing guidelines

would be a major asset to law enforcement efforts directed to the protection of our irreplaceable cultural heritage for
future generations of Americans.

Thank you for your consideration of our position on this important matter. If SAA can be of any assistance to you in
the effort to develop sentencing guidelines, please do not hesitate to contact me.

Sincerely,

A

"~ Keith W. Kintigh
President

e
Homnorable Paul M. Warner
United States Attorney
District of Utah *

185 South State Street, #400
- L2444

Salt Lake City, UT 84111-1506
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Laird Kirkpatrick

Counsel to the Assistant Attorney General
Criminal Division

U. S. Department of Justice

10™ and Pennsylvania Avenue, NW
Washington, DC 20530

Jonathan Wroblewski

Acting Director, Office of Policy and Legislation
Criminal Division

U. S. Department of Justice

601 D Street, NW, Room 6919

Washington, DC 20530

Timothy B. McGrath

Staff Director

United States Sentencing Commission
Suite 2-500, South Lobby

One Columbus Circle, NE
Washington, DC 20002

Honorable Todd Jones

United States Attorney

District of Minnesota

Chair, Attorney General Advisory Committee
600 U. S. Courthouse

300 South Fourth Street

Minneapolis, MN 55415

Francis P. McManamon

Chief, Archaeology and Ethnography
Departmental Consulting Archeologist
National Park Service (NCAP, Room 210)
United States Department of the Interior
1849 C Street, NW

Washington, DC 20240

Honorable Orrin G. Hatch

United States Senate

Chair, Senate Judiciary Committee
125 South State Street, Room 8402
Salt Lake City, UT 84138

Don D. Fowler

Program Director

Heritage Resources Management Program
University of Nevada, Reno

College of Extended Studies/048
Midby-Byron Center

Reno, NV 89557-0024
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Arga Cods (360)

o an0s
o THE SUQUAMISH TRIBE
P.O. Box 498 Suquamish, Washington 28392

Via Facsimile to (202)502-4699 and Regular Mail
March 7, 2001

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500 _
Washington, D.C, 20002-8002

Attention; Michael Courlander, Public Information Officer
Re: Support of enhancing sentences for damage to cultural resources
Dear Commissioners,

I am the Chairman of the Suquamish Tribe, a federally recognized Indian Tribe, Our
ancestor, Chief Seattle, greeted the first white pcople who arrived into our territory on Puget
Sound. Our current reservation is due west of metropolitan Seattle-King County, across Puget

‘ Sound. We bhave lived in this region for more thao 10,000 years. As an ocean faring Tribe, we
fished, bunted and traded as far north as Canada and as far east as the Cascade Mountains in pre-
contact times. Evidence of our cultural heritage exists throughont Washington State.

At Jeast five federal military reservations and other federal facilities occupy lands which
our Tribe ceded to the federal government in its 1855 Treaty of Point Elliot. Thus, the
Commission’s work to increase penalties on culrural resource erimes committed on federal lands
is very important to us. Our cultural resources are most often found where the ancient shoreline
existed, underwater as well as on uplifted lands, having been buried with the shifting geological
conditions. All of these federal lands are located on the shorelines.

The existing penalties are inadequate and fail to deter people from engaging in illegal
activities which destroy our cultiral resources. Qur Tribe is particularly concerned with people
who excavate, grade and conduct other ground disturbing activities without regard or
consideration of cultural resources which are or may be sub-surface. Information from shell
middens, for example, can provide our Tribe with valuable information about how our ancestors
lived day to day. We have few other sources for this information. Also, the remains of our
ancestors are found at these sites. ,

We strongly encourage the Commission to provide an enhancement as well as an upward
departure for the damage or destruction of unique or irreplaceable items of cultural heritage,
archacological or historical significance. At a minimum, the Commission should adopt a
combination of an upward departure provision and alternative loss calculation formula used in
United States v. Shumway. In our situations, an alternative loss calculation alone would not be
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effective since the cultural and archacological information lost or destroyed is priceless to us, but
has little or no “fair market” value. Thus, a combination is more useful.

Also, because gur situation, we especially support amending the current enhancement for
damage to or destruction of property of a national cenetery so that it includes offenses involving
human remains and/or funerary objects Jocated on both federal and Indian lands.

Thank you for considering these important amendments to the sentencing guidelines.

Very truly yours,

?DW%MCV\% .

Bennie J. Armstrong, Chairman

[ 2487} o

i





