








Comment on Sentencing Guidelines
March 15, 2001

Proposed Amendment 18: Immigration

We agree with the Commission that the increase under 2L1.2 “often results in offense levels that ‘
are disproportionate to the seriousness of the prior aggravated felonies, ” especially in light of the
circumstances of the case and the background of the defendant.

Issues for comment: The Commission invites comment regarding whether the enhancement in
§2L1.2(b)(1) for a previous conviction for an aggravated felony should be graduated based on a factor
other than, or in addition to, the period of imprisonment the defendant actually served for the
aggravated felony. Should the enhancement be graduated based on the type of aggravated felony
-involved? For example, should the approach of Option.One for subsection (b)(1)(A)(i) be extended to
subdivisions (ii) through (iv) of subsection (b)(1)?

We agree with the proposal to graduate the increase in the adjustment by time served. It is an
easy and predictable rule to follow. Option 1, on the other hand, is less predictable and more difficult
to apply. Increasing the adjustment based on the type of crime will result in further litigation regarding
the definitions of the crime, and make it more difficult to advise clients and negotiate pleas. We would
not recommend Option 1.

We agree with Option 2(B), which provides “4 downward departure may be warrantedin a case
in which the defendant was not advised, at the time the defendant previously was deported or removed,
of the criminal consequences of reentry after deportation or removal.”

Issues for comment: The Commission also invites comment on whether the enhancement in
$2L1.2(b)(1) for a previous conviction for an aggravated felony should take into consideration only
aggravated felonies that were committed within a specified time period, e.g., fifteen years, or the
counting rules provided by §441.2 (Definitions and Instructions for Computing Criminal History).

The Guidelines should only allow a court to consider aggravated felonies that count for criminal
history purposes under Chapter 4.

There are other factors the Guidelines should allow a court to consider.

A. Recency of deportation: The court should be able to consider the recency of the deportation and
the facts underlying the deportation. Someone who is deported for an aggravated felony and then comes
back after 10 years should receive a departure.

B. Cultural assimilation: Please consider allowing a departure for people who can demonstrate
cultural and family ties to the United States. This factor demonstrates a lack of culpability and evil
intent. Sometimes, aliens are trying to get back ixto this country to reunite with their family.

C. Prior legal status: Please consider allowing a departure for aliens who at one point had legal
status to live here. Again, this is a mitigating factor because it shows that at one point the person was
a responsible person with significant ties to the United States.

D. Grounds for deportation: Deportations vary widely among defendants. Some defendants are
quickly removed; others appeal their cases and are narrowly denied relief. For example, a person might ‘
barely fail in a claim to derivative citizenship. A court should be able to consider these circumstances

in considering why the defendant committed his crime of reentering the United States
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E. Evidence of rehabilitation: Courts should be able to depart if the alien can show that since his
aggravated felony/ illegal activity he has significantly rehabilitated.

Proposed amendment:
Please include petty theft (e.g., shoplifting) in the category of felonies counted under 4A1.2(c);
sentences for petty theft convictions should only be counted “if the sentence was a term of probation of

at least one year or a term of imprisonment of at least thirty days or (b) the prior offense was similar to
an instance offense.”
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Honorable Diana E. Murphy

Chair, United States Sentencing Commission

1 Columbus Circle NE, Suite 2-500 South Lobby
Washington, DC 20002-8002

Dear Judge Murphy:

I am writing to express my strong support for the proposed amendment to the illegal
reentry guideline. U.S.S.G. § 2L1.2(b)(1)(A) currently requires a 16-level enhancement if a
defendant reentered the country after being deported following a conviction for an “aggravated
felony.” ‘What constitutes an “aggravated felony™ is defined by 8 U.S.C. § 1101(a)(42), which
was developed for INS exclusion proceedings, not as part of the sentencing guidelines. Thus,
although that definition may be appropriate for INS proceedings, the extremely broad definition
results in grossly disproportionate sentences when used to determine sentencing ranges within the
guideline structure.

The proposed amendment to § 2L.1.2 seeks to remedy the unfairness resulting from the
fact that the 16-level enhancement applies regardless of the facts or circumstances of the
underlying “aggravated felony”. The expansive definition of “aggravated” felonies includes
relatively minor criminal conduct such as a $20 drug transaction. Presently, these relatively
minor convictions increase the defendant’s sentence as much as a conviction for murder or truly
serious drug trafficking. Moreover, the enhancement also serves as a “double bite” in that the
prior conviction already increases a defendant’s sentencing range by adding to the Criminal
History Category. The proposed amendment would provide graduated sentencing enhancements
based on the seriousness of the prior conviction so that the resulting sentence is more
individually tailored to reflect the defendant’s history and circumstances.

The 16-level enhancement, raising the base offense level of 8 to 24, is severe and
virtually unprecedented in the guidelines. The only other 16-level enhancements found in the
guidelines cover far mare serious conduct, such as that found in U.S.S.G. § 2F1.1 which
increases fraud offenses by 16 levels where the loss exceeded $ 20,000,000. An offense level of
24 is deemed appropriate for kidnaping (§ 2A4.1), arson creating a substantial risk of death or
serious bodily injury (§ 2K1.4), trafficking in 100 Kilograms of marihuana (§ 2D1.1), or when a
defendant manufactured over $10,000,000 in counterfeit currency (§2B5.1). Indeed, an offense
level of 24 falls only one offense level short of the offense level for voluntary manslaughter,
(U.S.S.G. § 2A1.3).
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This drastic increase was intended to punish aliens who return to this country to
conduct “serious drug trafficking” operations or other sophisticated criminal activity. In reality,
the 16-level enhancement most often affects small time offenders who have rarely served any
significant time in jail.

The 16-level enhancement was passed in 1991 in the context of congressional
amendments to the underlying statute, 8 U.S.C. § 1326, that increased the maximum penalties.
See U.S.S.G. Appendix C, amendment 375. Comments offered in the Congressional debates
concerning the statutory amendments refer to the need for increased penalties due to the
“expansive drug syndicates established and managed by illegal aliens.” 133 Cong. Rec. S4992-
01. A sponsor of the amendments gave as an example of the individuals who should be
prosecuted under these strict penalties “a Columbian ... [who] was deported previously from the
United States and according to the Drug Enforcement Administration (DEA) is linked with 50
drug related murders and is currently the subject of 6 drug killings in the New Orleans area and a
series of drug killings in California.” 133 Cong. Rec. S4992-01. The testimony claimed that
“these aliens are not exceptions but rather common among the 100,000 illegal alien felons in the
United States.” Id. This cannot be said, however, for the alien felons prosecuted for illegal
‘reentry and subject to the 16-level enhancement under the guidelines. In our district, many
“aggravated” felons prosecuted pursuant to 8 U.S.C. § 1326 are agricultural workers who have
prior state convictions for only drug possession rather than trafficking.

Finally, the proposal invites comment as to whether the aggravated felony
enhancement should not apply to felonies committed more than fifteen years prior, or not ‘
counted under § 4A1.2. This change would be appropriate and consistent with the guidelines
application in other contexts, such as the use of prior convictions for the Career Offender
. guidelines. See U.S.S.G. § 4B1.2(c) (the sentences used to invoke career offender guideline
must be counted separately under § 4A1.1).

‘ I strongly urge the Commission to implement the proposed amendment to ameliorate
the unfairness of the current sentencing scheme for illegal reentry offenses. Thank you for your
consideration of these comments.

Ve y yoAr

dy Clrke

cc: All Commissioners
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February 26, 2001

Honorable Diana E. Murphy

Chair, United States Sentencing Commission

1 Columbus Circle NE, Suite 2-500 South Lobby
Washington, DC 20002-8002

Dear Judge Murphy:

I have received a copy of Robert S. Mueller’s letter, written on behalf of the

Department of Justice, requesting the Commission to defer action on a number of
recently published guideline amendments. In support of his request, Mr. Mueller offers
that the Department’s new administration would like the opportunity to examine the
proposals. The process preceding publication of the proposals was thorough and

‘ thoughtful. The Department of Justice participated fully in that process and enjoys a
continuing presence on the Sentencing Commission. During the ongoing public
comment period, the Department and its new leadership will have additional and ample
opportunity to provide input concerning the proposals. Thus, there seems to be no need
for the delay requested by the Department of Justice through Mr. Mueller.

I am especially concerned that the Department asks to defer discussion and
implementation of the proposal that addresses the illegal reentry guideline. Improvement
of this guideline is long overdue. Reduced to its essence, the concern with the proposed
amendment to this guideline, as expressed in Mr. Mueller’s letter, is that the proposal will
result in lower sentences in some cases for the offense of illegal reentry following a
conviction on an aggravated felony. Mr. Mueller is correct and, of course, that is the
point of the amendment.

The amendment would change the way illegal reentry offenses are sentenced by
providing graduated sentencing enhancements based on the seriousness of the prior
“aggravated felony” conviction. Presently under the guideline a felony conviction for the
distribution of a gram of marijuana is scored the same as a previous conviction for
murder. While the new leadership in the Department might have a different sentencing
philosophy than its predecessor, the most zealous proponent of tough sentencing laws
could not reasonably embrace the unfairness of this current scheme.

The 16-level enhancement for all aggravated felonies, regardless of seriousness,
makes this guideline an object of universal criticism. Its rote application produces unfair

o
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results, a fact that is manifest in the number of downward departures granted under the
guideline. By far and away, downward departures for illegal reentry on a percentage
basis outnumber downward departures for any other offense type. The amendment
addresses the unfairness of the current guideline through the graduated sentencing
enhancement approach.

The amendment would mitigate another significant problem. As Mr. Mueller’s
letter implies, the government in some districts agrees to downward departures in these
cases if the defendant agrees to “fast track” the prosecution. Unfortunately, in many
districts the government opts against recommending such departures. Government
policies vary widely throughout the country. As a result, sentences imposed against
similarly situated defendants for this offense vary widely. This government-sponsored
disparity would be cured through the amendment.

The amendment would address another serious defect in the current guideline. In
thousands of cases, its application results in inappropriately severe sentences. Virtually
all of these sentences are imposed against people of color, usually citizens of countries in
Latin America. The present guideline offends our constitutional principle of equal

Jjustice. ‘

In his letter, Mr. Mueller expresses concern about delay in establishing the actual
time served on a particular conviction. There is no reason to fear the amendment will |
result in delay. The amount of time served on a prior offense is relevant only to the
aggravated felony conviction. The presentence reporter will be able to focus on that
conviction and obtain needed information well within the 2-3 months generally allowed
for preparation of presentence reports.

The reasons and principles that drove publication of the proposed change in the
illegal reentry guideline are enormously important. Discussion and, hopefully,
implementation should occur in the usual course and without the delay requested by the
Department. I appreciate your time and consideration in reviewing these comments.

Very truly yours,

Thomas W. Hillier, 11
Federal Public Defender

TWH/kac
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February 22, 2001

Hon. Diana E. Murphy, Chair

United States Sentencing Commission
One Cclumbus Circle, NE

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear Judge Murphy:

The Federal Public and Community Defenders' Guidelines Committee is preparing its comments to
proposed Guidelines Amendment No. 5 which was published on January 24, 2001. This
Amendment concemns proposed changes to the sexual offender Guidelines, including the
development of a "sexual predator" Guideline, a "pattern of activity” enhancement, increased
Guideline ranges for incest, and the Guideline for criminal sexual abuse of a minor (statutory rape).

In our collective experience, most of these Guideline cases tend to involve Native American
defendants and their activities on Indian Reservations. While Congress is certainly legislating for
the general case and the Commission promulgating Guidelines for that general case, the reality of
federal criminal jurisdiction is that most sexual offender cases are crimes committed on Indian
Reservations. We recognize that given federal law enforcement's recent emphasis on crimes
involving computerized child pornography and interstate travel with the intent to have sex with a
minor, there will be more and more non-Native American sexual offender cases. Nonetheless, a
great number of such cases, and perhaps a majority, will continue to be Native American defendants
acting on Indian Reservations.

Given that reality, we request that the Commission release any studies, date or analysis it may have
concerning the impact of the proposed Amendment on the Native American caseload. Weremember
that prior Commission statistics have revealed that increasing sexual offender Guideline ranges had
a tremendous impact on Native American defendants. We suspect that this proposed Amendment
is no different.

In addition, we strongly urge the Commission not to submit to Congress any proposed Amendment
concerning sexual offenders until after the Commission has had hearings where it can gather
evidence of the proposed Amendment's impact on the Native American population. We suggest
hearings in South Dakota and in Arizona or New Mexico so that the hearings are more accessible
to Native Americans and their leadership. Having these hearings will be instructive to the
"Commission and will highlight both the similarities and the differences among the Indian tribes.
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If you have any questions about our comments and requests, please feel free to contact me. We look ‘
forward to receiving the information we have requested so that our comments can be more
meaningful and helpful to the Commission.

Sincerely,

MM Ssplo-

JON M. SANDS
Chair, Federal Defender Committee
on the Guidelines

JMS:mlb
murphy3itr

cc: Tim McGrath




PROBATION OFFICERS ADVISORY GROUP

to the United States Sentencing Commission

Ellen $. Moore Joseph J. Napurano, Vice Chairperson
Chairperson, 11" Circuit g Calhy Battisel, 1 Cronit
Colfeen Rehill-Beuler, 2°? Circut

US. Probation Office Elisabeth F. Ervin, 4™ Circait
P.O. Box 1736 Pat W. Hoffman, 5™ Circuit
Macon, GA 31202-1736 David Wolfe, 5™ Cireuit
Phelps Jones, 6™ Circuit

Phone # 478-752-8106 : : Rex . Morgan, 7 Circuit
Fax #478-752:8165 1. Craig Saigh, 8™ Circuit
. Katherine Ismail, 9™ Cireuit

Sue Sorum, 9™ Clrcuit

Debra ). Marshall, 10 Circuit
Raymond F. Owens, 11™ Circuit
Theresa Brown, DC Circuit
Cynthia Easley, FPPOA Ex-Officio
March 5, 2001

The Honorable Diana E. Murphy, Chairman
United States Sentencing Commission
Thurgood Marshall Building

One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington, DC 20002-8002

Dear Judge Murphy:

The Probation Officers Advisory Group offers the following comments with respect to several of the non-
emergency permanent amendments as listed in the Federal Register, January 26, 2001:

Amendment Five - Sexual Predators

POAG prefers a combination of Part A, Options One and Three, as an approach to satisfy the congressional
directive in the Act that requires penalty increases in any case in which the defendant engaged in a pattern
of activity involving the sexual abuse or exploitation of a minor. The creation of §4B1.5 addresses the high-
risk sex offender whose instant offense is a sexual abuse conviction and who has a prior felony conviction
for sexual abuse. Option One is preferred as it mirrors the present §4B1.1 (Career Offender) and §4B1.4
(Armed Career Criminal) guidelines that enhance a defendant’s sentencing range based on the elements of
the instant offense of conviction and the defendant’s prior convictions.

Although Option One is favored, POAG identified two areas of concern within this option. The first concern
is §4B1.5(a)(2), “the defendant committed the instant offense of conviction subsequent to his sustaining at
least one sex offense conviction”. POAG brings to the Commission’s attention that neither the second prong
of determining if a defendant is a repeat and dangerous sex offender nor the supporting commentary
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