

















sentencing under the guidelines for direct money laundering.

'The NYCDL is concerned that certain specific offense characteristics, contained in
the proposed amendments, may also implicate Apprendi issues or unduly complicate sentencing
proceedings. For example, the upward adjustment under proposed (2)(B) (if the laundered funds
were used to promote further criminal activity) should be permitted only if a defendant is convicted
under 18 U.S.C. § 1956 (a)(3)(A) (requiring, inter alia, that the defendant have the intent "to
promote thé carrying on of specified unlawful activity"). Notably, proposed upward adjustment
(2)(D) avoids this potential issue by requiring, in order for the adjustment to apply, that the
defendant first be convicted of certain provisions of § 1956.

Proposed Section (2)(C), requiring a finding‘of "sophisticated concealment,” is
probably undesirable because most money laundering involves some form of concealment. The
adjustment will invite mini-trials concerning whether the concealment was sophisticated enough to
qua]ify for the adjustment. Additionally, a direct money launderer whose base offense involved
fraud or theft may already be subject to an upward adjustment for sophisticated means. If the level
of sophistication was already considered in determining the base offense level, the proposed
amendment risks double counting. For these reasons, the NYCDL would disapprove even more
forcefully an expansion of the enhancement to cover all forms of concealment, even where the
concealmént was not "sophisticated.”

We take no position on the proposed upward adjustmént for those "in the business
of ]aunderihg funds." See proposed § 2S1.1 (b)(é)(A). Since convictions for both third party and
direct money laundering will often require reference to tables reflecting the amount of the fraud
and/or laundered funds, professional money launderers will often be subject to higher guidelines than

other offenders, without need for a further adjustment. Nonetheless, those "in the business" do seem
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to implicate different and potentially more serious conduct than tl.mt posed by the occasional money
launderer. The application notes provide helpful guidance for determining whether a defendant
should be subject to the adjustment. The Commissior.x has specifically ;asked for comments on
whether the adjustment should also apply to direct money launderers. While we take no position on
the need for an upward adjustment, we are unaware of any reasons to exempt direct money
launderers from its scope.

The Commission has also requested comment about a potential enhancement of one-
level that would apply to direct money launderers who launder at least $10,000 in funds but are not
subject to any other enhancements. The wisdom of this enhancement may turn on whether any or
all of the other proposed enhancements are enacted. If all of the proposed enhancements are enacted,
this additional enhancement will punish only the direct mohey launderers who have engaged in the
least serious conduct, i.e., money laundering that does not otherwise warrant an enhancement. Thus,
less culpable offenders may be subject to grcatér punishment under the money laundering guidelines
than they would be subject to for committing the underlying offense. We question the need for
reintroducing a feature of the money laundering guidelines that the amendments otherwise corrected
- the possibility that money laundering could be punished more severely than underlying criminal
conduct.

The NYCDL approves the proposed two level decrease for certain offenders
convicted solely of violating 18 U.S.C. § 1957. This approach seems consistent with the intent to
reduce penalties for offenders who are involved in less serious types of money laundering. For the
same reason, we oppose the amendment referencing convictions under 18 U.S.C.§ 1960 (relating
to, inter alia, unlicenced money transmitting businesses) to § 2S1.3 (Structun’ng Transactions) in

place of the current reference to § 2T2.2 (Regulatory Offenses). The amendment would subject less

G:\FilesM267\nycdl\sentencing guidelines 03-12-01 amendments.wpd

(141 ]




serious offenders — who have not even been convicted of money laundering offenses - to appreciably
mdre serious penalties, determined in part by the amount of funds involved. The proposed
amendments will subject money transmitters that are in the business of laundering funds to enhanced
penalties. The commentary provides no reason for subjecting regu]atqry offenders to penalties more
severe than those imposed under § 2T2.2. Indeed, this cannot be an area of pressing concern, as the
background to this guidelines states, "Prosecutions of this type are infrequent.” In sum, there is no
apparent need for this dramatic change.

The Commission sets forth three possible options for dealing with the rare case where
a third party money launderer may be subject to a greater penalty than a direct money launderers,
i.e., a defendant who committed the underlying offense. This may happen where the value of the
loss, in a case involving fraud, for example, is less than the value of the funds that were laundered.
Of .thc three options, the NYCDL prefers Option 2, which would permit a Court to substitute the
amount of the loss under the fraud tables for the amount of the laundered funds in cases involving
this anomaly. Our next favored option is 3, which is not to address this unlikely situation (the
Commission’s analysis has uncovered no case implicating this potential problem), and to assume
the anomaly would be grounds for a departure motion. Option 1, which would permit a departure,
but limit the departure to the guidelines applicable to direct money laundering, seems contrary to the
intent of punishing direct money launderers more severely than third party offenders.

To conclude, while we endorse the proposed division of offenders into direct and
third party money launderers, we suggest reconsideration of certain proposed enhancements, the use
of the strﬁctuﬁng guidelines to punish mere unlicenced money transmission and the adoptibn of
Option 2 to deal with situations where a third party money launderer may face greater penalties than

an defendant responsible for the underlying offense.
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VII. COMMENTS ON PROPOSED AMENDMENT 13: »
AGGRAVATING AND MITIGATING FACTORS IN FRAUD AND THEFT CASES

We believe that this proposed amendment reflects a positive step by allowing judges
more flexibility in considering both aggravating and mitigating factors in their sentencing decisions
beyond those already listed as specific offense characteristics.

In our view, the framework of proposed Option 2 is preferable to Option 1. Option
1, which entails four levels of aggravating and mitigating factors and substantial weighing by the
judge, is inherently more complicated than Option 2 and unnecessarily so. Such acomplex standard
is not in keeping with the policies underlying the Sentencing Guidelines. See United States

Sentencing Commission, Guidelines Manual, Ch. 1, Pt. A, § 3 (Nov. 2000) ("[T]he greater ‘the

complexity . . . the less workable the system."). Option 1 thus places a greater burden on the courts
and thereby may necessitate more factua] hearings. Most importantly, Option 1 provides for a 4-
level increase or decrease in sentencing, as opposed to Option 2, which provides for a 2-level
increase or decrease. We believe that in adopting a new sentencing scheme, starting out with a more
conservative two-level adjustment is the more prudent course of action.

We note that Option 1 contains a list of non-exhaustive aggravating and mitigating
factors, while the factors listed in Option 2 are purportedly exhaustive. While the overall framework
of Option 2 is generally preferred, we nevertheless favor an approach that provides for a non-
exhaustive list of factors. Asa matter of policy, it has been the Commission's intent before now "not

... to limit the kinds of factors . . . that could constitute grounds for departure in an unusual case."

See United States Sentencing Commission, Guidelines Manual, Ch. 1, Pt. A., § 4(b) (Nov. 2000).
Indeed the Commission has noted the difficulty in "prescrib[ing] a single set of guidelines that
encompasses the vast range of human conduct potentially relevant to a sentencing decision.” Id.

For example, the factors listed in Chapter 5, Part K of the Guidelines are not exhaustive. See id.
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Amending the theft and fraud statutes pursuant to Option 2, but with a list of non-exhaustive factors
would enable judges to apply the principles embodied in the spirit of the amendment to situations
involving facts and circumstances that may not have been contemplated. This would allow judges
more flexibility and more opportunity to exercise their discretion in a given case thereby making the
Guidelines a constantly evolving framework based on both a statutory scheme and common law.

With respect to several of the aggravating factors that are suggested by the proposed
amendment, we are concerned that several of them are highly generic and could lead to unwarranted
sentence enhancements. Aggravating factors such as those having to do with "national security or
military readiness”, or "irreplaceable items of cultural, historical, or archeological significance" seem
appropriately considered. However, factors dealing with the "non-monetary" e.g., psychological
effect on victims or the effect on the "solvency” of the victims are so genéric that they likely will
apply in virtually every case. Accordingly, they should not be treated as separate aggravating
factors. These types of considerations may be more appropriately left to specific offense
characteristics.

The last factor listed as a proposed aggravating factor (dealing with the amount of
loss) is of particular concern. This factor allows a sentence level increase or decrease depending
upon where in the range of loss (determined by the loss table) the loss amount falls. Accordingly,
a sentence could be increased two levels beyond the loss table range simply because the loss was on
the high end of the specified range. Conversely, a sentence coﬁld be decreased two levels simply
because the loss was on the low end of the range. Such a provision undercuts the purpose of the loss
lableé. The loss tables were presumably thoughtfully énd carefully devised and sufficiently meet
ihe desire to step up sentences in proportion to the amount of loss. Adding an additional loss factor

to be considered in aggravation or mitigation of a sentence is therefore unwarranted.
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dramatically decrease the potential for anomalous applications and éoercive plea bargaining~
practices. While the proposed ameﬁdment is a marked improvement over the existing guidelines,
there are several features of the proposal that we believe should be changed. Although the proposed
amendment fails in several respects to cure underlying problems with the money laundering
guidelines, we do wish to indicate our strong support for an amendment following the basic structure
proposed by the Commission during this amendment cycle.

In this regard, we urge the Commission to reject the position of the United States Departmeht
of Justice expressed in a February 8, 2001, letter to you by Robert S. Mueller, Acting Deputy
Attorney General. In his letter, Mr. Mueller indicated that while he shared the concern that some
sentences under the existing guideline were too severe, especially in small scale fraud cases, the
Department of Justice could not support the current proposal. -Mr. Mueller suggested that the
Commission refrain from acting on a money laundering amendment in order to allow the Department
of Justice to more fully examine the proposal and provide alternative proposals. Mr. Mueller’s
comments ignore the extensive six year effort by the Commission to deal with this problem.

The Department of Justice suggestion that additional review is necessary disregards the
significant effort by the Commission staff, the Department of Justice, and the Df;fense Bar in the
drafting of these amendments. We urge the Commission to act upon and adopt amendments this
cycle and to reject the Department’s suggestion for deferral until the next amendment cycle. The
current guidelines produce unnecessarily harsh sentences in a variety of cases. Given the recognition

of this problem, the guidelines should not be permitted to continue in their current form.

The Commission has requested comments on whether application of subsection (a)(1) should
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be expanded to include offenders who otherwise would be accountable on the basis of section
lAB.3(a)(1)(B). While the Commission’s proposal to extend the reach of section (a)(1) to relevant
conduct under section 1B1.3(a)(1)(A) is consistent with the structure of the guideline and would tie
culpability for underlying offenses to the offense level for money laundering, the provisions of
section 1B1.3(a)(1)(B) would expand the reach of this section beyond the limits apparently intended
by the drafters of the amendment. Application Note Two to section 1B1.3 clarifies that jointly
undertaking criminal activity encompasses a range of conduct beyond that normally encompassed
within the concept of direct responsibility for cﬁminal activity, which underlies the concept of direct
money laundering.

The proposed Specific Offense Characteristic under § (b)(2)(A) provides for an increase in
the offense level if “the defendant was in the business of laundering funds.” Proposed Application
Note 4 suggests a totality of the circumstances test to determine whether a defendant was engaged
in “the business of laundering funds.” Subparagraph (B) of Application Note 4 sets forth four factors
which a court can consider in applying the totality of circumstances test. The definition of “engaging
in the business” is inherently vague and may lead to disparate applications of the guideline. The
NACDL favors an adjustment that would lend itself to more precise determination. For example,
Application Note 4(B)(iv) would increase the offense level for prior money laundering convictions.
Relevant conduct will also draw in other related money laundering offense conduct. Under the
Guidelines’s real offense sentencing structure, these determinations should be left to relevant
conduct and prior criminal history. Otherwise, this guideline would represent a marked departure

from the overall structure of the Guidelines, which utilize criminal history and relevant conduct to
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deal with the breadth of a defendant’s criminal activities. Use of an “engaging in the business”
standard would lead to potential duplicative counting for these elements and would be at odds with
other guidelines’ treatment of career or repeat offenders.

Proposed § (b)(2)(B) adds as a Specific Offense Characteristic promoting further criminal
conduct. The NACDL opposes a promotional Specific Offense Characteristic. While true
promotional money laundering as statutorily defined — for example, in § 1956(a)(1)(A)(i) or §
1956(a)(2)(A) — is dealt with as a serious offense, the proposed guidelines would expand the reach
of promotional money laundering. In the event that the Commission includes the Specific Offense
Characteristic, the NACDL favors the addition of the bracketed language to require that such
activities significantly promote further criminal conduct; similarly, the bracketed language in
propoéed Application Note 5 should be included to limit the reach of the promotional enhancement.
These additions -do not eliminate our concemé or alter our position that the Commission should

-entirely delete the Specific Offense Characteristic relating to promotion.

Subsection (b)(2)(C) provides as a Specific Offense Characteristic sophisticated concealment.
Both the language of the Specific Offense Characteristic and Application Note 6 should include
language indicating that thé conduct was intended to conceal. The inclusion of an intent element is
necessary since several of the examples of sophisticated concealment in Application Note 6 could
be regular course of business transaction unrelated to any intent to conceal a transaction. For
example, layering of transactions may be a legitimate business purpose in certain types of
commercial transactions that should not give rise to a sophisticated concealment enhancement unless

1t was done with the intent to conceal. Similarly, transmission of funds derived in the United States
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