


NYCDL approves of the proposed two-level decrease for certain offenders convicted solely of • 
violating 18 U.S.C. § 1957. 

NYCDL opposes the amendment referencing convictions under 18 U.S.C. _§ 1960 to §2S1.3. 
This amendment would subject less serious offenders to appreciably more serious penalties, 
determined in part by the amount of funds involved. NYCDL states that there is no apparent 
need for this dramatic change because prosecutions of this type are infrequent. 

Of the thee options which address the rare case where a third party money launderer may be 
subject to a greater penalty than a direct money launderer, the NYCDL prefers Option 2. The 
next favored option is 3. Option 1 seems contrary to the intent of punishing direct money 
launderers more severely than third party offenders. 

In sum, while NYCDL endorses the proposed division of offenders into direct and third party 
money launderers, NYCDL suggests reconsideration of certain proposed enhancements, the use 
of the structuring guidelines to punish mere unlicenced money transmission and the adoption of 
Option 2 to deal with situations where a third party money launderer may face greater penalties 
than a defendant responsible for the underlying offense. 

National Association of Criminal Defense Lawyers 
Martin G. Weinberg, Chair 
Samuel J. Buffone, Vice Chair 
1025 Connecticut Avenue, NW, Suite 901 
Washington, DC 20036 

The National Association of Criminal Defense Lawyers (NACOL) endorses the proposed §2S 1.1 
to tie the base offense level to the underlying criminal conduct which was the source of the 
funds. The NACOL believes this proposal will decrease anomalous applications and coercive 
plea bargaining practices. Although the NACOL also believes several features of the proposal 
should be changed, they strongly support an amendment which follows the basic proposed 
structure. Additionally, the NACOL urges the Commission to reject the position ofthe 
Department of Justice to refrain from acting on a money laundering amendment to allow the 
Department to examine the proposal and provide alternative proposals. Because the current 
guidelines produce unnecessarily harsh sentences, the guidelines should not be allowed to 
continue in their current form. Relatedly, the NACOL requests that if consideration of the 
money laundering amendment is deferred, consideration of the Economic Crime Package should 
also be deferred because of the close relationship between the two. 

Regarding whether to expand _§2S1.l(a)(l) to include offenders who would otherwise be 
accountable under §1Bl.3(a)(l)(B), the NACOL believes this inclusion would expand the reach 
of this section beyond the limits intended by the drafters of the amendment. The NACOL cites 
Application Note Two in § lB 1.3, stating that ''jointly undertaking criminal activity" 
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encompasses a range of conduct beyond that normally encompassed within the concept of direct 
• responsibility for criminal activity, which underlies the concept of direct money laundering. 

• 

• 

The NACDL supports an addition to proposed Application Note Three regarding the value of 
laundered funds for certain defendants. NACDL believes that a provision should be included 
which deals with the situation where the amount oflaundered funds derived from the fraud 
transaction could be greater than the fraud loss itself, regardless of whether Option I or Option 2 
is adopted. Stating that a failure to adopt one of these options would lead to anomalous 
application of the guideline, the NACDL also believes in that case, money laundering will 
become a more significant offense than the underlying offense. 

The NACDL states that in proposed Application Note Four, subparagraph (B), the definition of 
"engaging in the business" is inherently vague and may lead to disparate applications of the 
guideline. Their belief is that use of this standard would lead to potential duplicative counting 
for the elements of criminal history and relevant conduct. 

Further, the NACDL believes that proposed Application Note Five should include the bracketed 
language to limit the reach of the promotional enhancement. 

With respect to the proposed §2Sl.l(b)(2)(B), the NACDL opposes a promotional Specific 
Offense Characteristic, stating that the proposed guideline would expand the reach of 
promotional money laundering. However, if this Specific Offense Characteristic is included, the 
NACDL favors the addition of the bracketed language to require such activities significantly 
promote further criminal conduct. 

Further, the NACDL suggests that the language in both §2Sl.l(b)(2)(C) and Application Note 
Six should include language indicating that the conduct was intended to conceal. This is 
necessary since several of the examples of sophisticated concealment in Application Note Six 
could be regular course of business transactions unrelated to any intent to conceal a transaction, 
and the sophisticated concealment adjustment should be limited to only that intentional conduct. 

The NACDL opposes including the Specific Offense Characteristic in §(b)(2)(D) because the list 
of subsections in § 1956 includes most ~f the major subsections contained in that statute, and it 
sees no rationale for increasing a sentence for the large majority of cases that will be prosecuted 
under the money laundering statutes through this proposed Specific Offense Characteristic. 

The NACDL supports a 2.:.1evel downward departure as in proposed §(b)(4). 

Finally, the NACDL believes the proposed amendments will effectively eliminate the circuit 
conflict because of the coupling of direct money laundering to the underlying offense. However, 
cases that will not be sentenced under the amended guideline prior to its adoption or because of 
ex post facto problems should be addressed . 
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Jefferson M. Gray, Member 
Arent Fox Kintner Plotkin & Kahn, PLLC 
1050 Connecticut A venue, NW 
Washington, DC 20036-5339 

Mr. Gray is currently a white collar criminal defense attorney and a former federal prosecutor. 

Mr. Gray supports proposed Amendment 20 because it eliminates the money laundering table in 
§2S 1.1, and instead bases the offense level for money laundering offenses primarily on the. 
underlying offense. He believes that this change is needed to correct certain anomalies that have 
crept into the interpretation of this guideline over the years. These anomalies have led to 
inconsistent, inequitable, and unpredictable results in the area of money laundering. 

Mr. Gray also supports the amendment because it will remedy a circuit split on the question of 
whether .fraud and money laundering should be "grouped" under §3Dl.2(d). One problem with 
the grouping is that some prosecutors, believing the .fraud tables are too lenient, use the money 
laundering statute as a way of circumventing the penalty structure that would otherwise apply in 
.fraud cases under §2Fl.l. 

• 

Mr. Gray thinks that it is very important that any additional enhancement for "promotion" money 
laundering require a showing to the court that the laundered funds "significantly" or "materially" 
promoted further criminal conduct. He states that many prosecutors do not clearly understand 
the difference between "promotion" or "reinvestment" and "concealment" money laundering, or • 
prefer to charge both in order to increase the pressure on defendants to plead guilty ("promotion" 
money laundering leads to a higher base offense level). It is also difficult for juries to distinguish 
between the different kinds of money laundering. Therefore, an additional enhancement for 
"promotion" should be supported by a specific showing that the funds were used in such a 
manner. 

Weston W. Marsh, Partner 
Freeborn & Peters 
311 South Wacker Drive 
Suite 3006 
Chicago, IL 60606 

Freeborn & Peters (F&P) recommends that the application of (a)(l) of proposed §2Sl.1 not be 
. expanded to include defendants who are otherwise accountable for the underlying offense under 
§1Bl.3(a)(l)(B). F&P believes that involvement by a defendant under §1Bl.3(a)(l)(B) is 
substantially less than under §IBI.3(a)(l)(A). 

F&P recommends that the enhancement referred to in (b), Specific Offense Characteristics (2)(C) 
not be expanded to include all forms of concealment. It believes that sophisticated concealment 
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should be a sufficient basis for concealment. 

Regarding application of subsection (a)(2)(C), Value of Funds, F&P recommends Option 2 
because it would more fairly and accurately assess the punishment of the crime than would the 
methods set forth in the other amendments. 

F &P also recommends that the provisions of §2S 1.1 be made retroactive to previously sentenced 
defendants, as were the previous amendments under § 1B1.10. Only a limited number of cases 
would be affected and an equalization of sentencing would be achieved in those cases. 

Terence L. Lynam, 
Akin, Gump, Strauss, Hauer & Feld, L.L.P. 
Robert S. Strauss Building 
1333 New Hampshire Avenue, N.W. 
Washington, D.C. 200364 

Mr. Lynam suggests that this amendment should be applied retroactively. Defendants who 
received enhanced base offense levels due to the separate grouping of the money laundering 
offense should be allowed to benefit from the change . 
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Proposed Amendment 21 ...;. Miscellaneous New Legislation and Technical Amendments • 

[No public comment submitted for this amendment.] • 
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Honorable Diana E. Murphy 
Chair 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Judge Murphy: 

U.S. Department of Justice 

Criminal Division 

Washington, D.C. 20530 

March· 19, 2001 

I am pleased to present the views of the Department of 
Justice on proposed amendments to the sentencing guidelines 
published in the Federal Register January 26, 2001. The 
Commission has embarked on a very ambitious amendment program 
during the current amendment cycle, ranging from economic crimes 
to drugs. While we will be offering comment on all of the 
proposed amendments through Commission meetings, our letter 
addresses the following areas: Amendment 1, Ecstasy; Amendment 5, 
Sexual Predators; Amendment 9, Safety Valve; Amendment 12, 
Economic Crime Package; Amendment 13, Aggravating and Mitigating 
Factors in Fraud and Theft Cases; Amendment 14, Sentencing Table 
Amendment and Alternative to Sentencing Table Amendment; 
Amendment 18, Immigration; Amendment 19, Nuclear, Biological and 
Chemical Weapons; and Amendment 20, Money Laundering. We also 
offer an amendment to the Commission's amendment concerning 
mitigating role, which was published in November 2000. 

Amendment 1. Ecstasy 

The proposed Ecstasy amendment would substantially raise 
penalties for this serious drug of abuse. As we indicated in 
prior written comments to the Commission, we strongly support 
this amendment since current Ecstasy penalties are too low to 
serve as an effective deterrent. We estimate that an Ecstasy 
offense subject to level 26 (roughly five years imprisonment 
for a first offender) under the current guideline would involve 
approximately 11,500-46,000 pills, based on the typical weight of 
a pill of 250 mg. It is not surprising, given this penalty 
structure, that federal law enforcement officials have found the 
existing penalties for this dangerous drug to ·be woefully 
inadequate. By contrast, under the proposed amendment, offenses 
involving 100 grams of Ecstasy, or about 400-1,600 pills, would 
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